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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WILLIE WEAVER, No. 2:14-cv-0026-KIJM-EFB P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | R. E. BARNES,
15 Respondent.
16
17 Petitioner is a state prisoner proceedanigpout counsel on a writ of habeas corpus
18 | pursuantto 28 U.S.C. § 2254. Respondent hakdilmotion to dismiss the petition, ECF No. L1,
19 | and petitioner has filed an oppositimnrespondents’ motion, ECF No. 18 or the reasons thaf
20 | follow, the undersigned recommends thapendent’s motion to dismiss be granted.
21 | 1. BACKGROUND
22 On May 16, 2012, a jury convicted petitiomércarjacking and of being a felon in
23 | possession of a firearm. ECF No. 12, Notickadging Document in Paper (“Lodg. Doc.”) 1
24 | (Abstract of Judgment from Sacramentou@ty Superior Court). On June 29, 2012, a
25 ! petitioner also filed a motion for “a changeadidress,” informing the court that he is
o6 | now at California State Prison in Lancaster, @afifa. ECF No. 22. Wi petitioner “is under a

continuing duty to notify the Clerk and allher parties of any change of addressgE.D. Cal.
27 | L.R. 182(f), a motion is not necessary to compithwhe Local Rules. In light of petitioner’s
notification of the courof the change of address, the Clads updated docket to include the new
28 | addressseeECF No. 21, the motiois denied as moot.
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Sacramento County Superior Court judge sentepet&itioner to an inderminate state prison
term of sixty-two years to lifeld. Petitioner did not appeal the judgment.

On June 24, 2012petitioner filed a habeas petitibim the Sacramento County Superio
Court (“Superior Court”). Lodg. Doc. 2. Tlsperior Court denietthat petition on August 15,
2012. Lodg. Doc. 4. On October 22, 2012, petiti@attampted to appeal the Superior Court’s
denial to the California Gurt of Appeal, Third Appelie District. Lodg. Doc. 8. The Court of
Appeal dismissed petitioner’s te of appeal on November 22012, explaining that “the orde
appealed from is nonappealable,” citinge Crow 4 Cal. 3d 613, 621 n.8 (1971). Lodg. Doc
Petitioner filed for a habeas petitionttre California Supreme Court on May 31, 261Bodg.
Doc. 7. The Supreme Court denied tpetition on July 17, 2013. Lodg. Doc. 8.

Petitioner filed his federal habeastition on December 26, 2013. ECF No. 1.
. THELIMITATIONS PERIOD

Under the Anti-terrorism and Effective Death Penalty Act (“AEDPA”), a one-year

limitations period for seeking federal habeas religfitieto run from the latest of. (1) the date

the judgment became final on direct review (oriAp5, 1996, if the judgment became final prior

to AEDPA’s enactment), (2) the date on whic$tae-created impediment to filing is removed

2 Unless otherwise noted, theurt deems the filing date femch of petitioner's habeas
petitions to be the date refited on the certificate of sereifor the respective petitionSee
Houston v. Lack487 U.S. 266, 276 (1988) (prisoner’s notidappeal deemed timely filed on
the date it was delivered to prisstaff for delivery to the courtgmith v. Duncan297 F.3d 809,
814 (9th Cir. 2002) (applying mailbox ruie petitions filed in state court)yverruled on other
grounds by Pace v. DiGuglielmb44 U.S. 408, 418 (2005).

% Ppetitioner filed a request for a writ of ntate, but the Superior Court construed the
filing as a petition for writ of habeas corpuSeelLodg. Doc. 3.

* Because petitioner did not date his signaturiaclude a proof oervice with his filing
in the Court of Appeathis court employs the date stamped on the fili§ge alsd.odg. Doc. 6
(referring to the petitioner’sling as “the appealited on October 22, 2012").

® Petitioner’s proof of service is dated March 5, 2013. Lodg. Doc. 7. However, the
California Supreme Court returned the diment to petitioner as unfiled on May 17, 2013
because petitioner did not include an originghature. Petitioner rabmitted the document to
the California Supreme Court wight changing the dates of higsature and proof of service o
May 31, 2013.1d. This court employs the May 31, 2013 besmthat appears to be the date o
which petitioner propeylfiled the petition.
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(3) the date the United States Supreme Court snakeew rule retroactively applicable to case
on collateral review, or (4) the date on which factual predicate of@daim could have been
discovered through the exercise of dugédnce. 28 U.S.C. § 2244(d)(1)(A)-(Ntalcom v.
Payne 281 F.3d 951, 955 (9th Cir. 2002).

A. Statutory Tolling

No statute tolls the limitations period “fromettime a final decision is issued on direct
state appeal [to] the time the first statdlateral challenge is filed . . . Nino v. Galazal83
F.3d 1003, 1006 (9th Cir. 1999). However, if atpmter properly filesa state post-conviction
application prior to the expiratn of the limitations period, the ped is tolled and remains tolle
for the entire time that applittan is “pending.” 28 U.S.C. § 224d)(2). “[A]n application is
‘properly filed’ when its delivery and acceptance ar compliance with the applicable laws an
rules governing filings.”Artuz v. Bennettt31 U.S. 4, 8 (2000). In California, a properly filed
post-conviction application is §nding” during the intervals bet&n a lower court decision anc
the filing of a new petition in higher court if the second petiti was filed within a “reasonable
time” after the denial of the firsiCarey v. Saffold536 U.S. 214, 221 (2003tancle v. Clay
692 F.3d 948, 956 (9th Cir. 2012ge also Velasquez v. Kirklagr@B9 F.3d 964, 968 (9th Cir.
2011) (finding that delays of mety-one days and eighty-oneydare “far longer than the
Supreme Court’s thirty-to-sixtgay benchmark for California's ‘reasonable time’ requiremen
and are, without adequate explanation, unrestslerunder California law). A federal habeas
application does not providebasis for statutory tollingpuncan v. Walker533 U.S. 167, 181-8
(2001), nor does a state patitifiled after thdederal limitations period has expirdeégrguson v.
Palmateey 321 F.3d 820, 823 (9th Cir. 2003).

B. Equitable Tolling

The limitations period may also be equitablyetd where a habeas petitioner establishg
two elements: (1) that he has been pursuingdinss diligently, and (2) @t some extraordinary
circumstance stood in his way and prevented timely filidglland v. Floridg 560 U.S. 631, 64
(2010). Petitioner has the burden of showangs entitling him to equitable tollingVliranda v.

Castrg 292 F.3d 1063, 1065 (9th Cir. 2002). The thregingicessary to trigger equitable tollir
3
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is very high, “lest the exceptions swallow the rulg&/aldron—Ramsey v. Pacho)kb6 F.3d
1008, 1011 (9th Cir. 2009). Equitable tolling nmmeyapplied only where @etitioner shows that
some external force caused the untimelindds.

1. ANALYSIS

Because petitioner did not file an appaiér his sentencing on June 29, 2012, his “tin
for seeking direct review” under 8§ 2244(d)(1)@Ypired sixty days aftehat date, and the
limitations period began on August 29, 208&eeCal. R. Ct. 8.308(a) ¢quiring that appeals
from criminal jJudgments be filed within sixty gl of the rendition of judgment). Despite havi
until August 28, 2013 to file his federal habeastios, petitioner did not do so until December
26, 2013—nearly four months after the expiratiothef limitations period. Absent tolling, his
petition is barred under AEDPA.

In his opposition to respondent’s motion to dssnpetitioner states that he is “now
relying on newly discovered facthat could not bancovered earlier durintpe state proceeding
through due diligence . . ..” ECF No. 489 (internal quotation marks omittéd)Vhile such a
circumstance might warrant a later start ddtéhe limitations period under § 2244(d)(1)(D), ar

evaluation of due diligence is impossible in lighpetitioner’s failure to identify the “newly
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discovered facts.” Because petitioner has failed to make an adequate showing of due diligence,

the limitations period began when his time for segldirect review expirefl.e., sixty days after
his sentencing on June 29, 2012) and that his fedab@as petition is untimely absent tolling.
See Majoy v. Re96 F.3d 770, 777 n.3 (9th Cir. 2002) (“[Petier] has not made an adequal
showing of due diligence as required by 8§ 22%4(dD) to invoke thigolling provision.”);see
also DiCenzi v. Rosd52 F.3d 465, 471 (6th Cir. 2006) (“[Elpetitioner bears the burden of
proving that he exercisatiie diligence, in order for theastite of limitations to begin running
from the date he discovered the tadtpredicate of his claim . .. .").

1

1

® For ease of reference, aitations to court documentsesio the pagination assigned v,
the court’s electronic filing system.
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A. Statutory Tolling

The Superior Court denied petitionefiist state habeas petition on August 15, 2012
two weeks before the limitations period eammenced. Lodg. Doc. 4. A collateral action
filed prior to the effetive date of the limitations period, hewer, does not toll the limitations
period. See Waldrip v. Hall548 F.3d 729, 735 (9th Cir. 2008) (explaining that although the
filing of a state habeas petition bwld otherwise have tolled tlmenning of the federal limitation
period, since it was denied before that perioddtaded to run, it had reffect on the timeliness
of the ultimate federal filing”). Thus, petitione first state habeas petition did not toll the
limitations period.

Petitioner’s attempt to appeal the Superiou@'s denial of his firsstate habeas petition
also did not toll the limitations ped. As noted above, an apg@ton tolls the limitations periog
only when it is properly filed, eaning that “its delivery and egptance are in compliance with

the applicable laws and rules governing filingéftuz 531 U.S. at 8. Here, the Court of Appg

rejected petitioner’s attempt to appeal the demathe ground that theder was not appealable.

Lodg. Doc. 6 (citingn re Crow; 6 Cal.3d at 621 n.8).The Court of Appeal thus refused to

al

accept petitioner’s notice of appdrdcause it was not “in compliance” with the procedural rules

for seeking review of habeas petitions. Acooglly, petitioner’s filing of that notice of appeal
did not toll the linitations period.

Respondent concedes thatifpener properly filed his hadmas petition in the California
Supreme Court and thereby tolled the limitatipesiod. ECF No. 11 at 5. Specifically, that
petition tolled the limitations period from thetdahat petitioner fild it (May 31, 2013) to the
date that the California Supreme Court demti€duly 17, 2013). Because petitioner tolled the
limitations period under § 2244(d)(2) for those yeeight days, he had until October 15, 2013
1
1

" In In re Crow the California Supreme Court explaihihat a “prisoner cannot assert any

right to appeal the denial ofshpetition for writ of habeas corpus. . Since the petitioner cann
appeal, his remedy lies in the petition for habmapus to a higher court.” 6 Cal. 3d at 621 n.
(citations omitted).
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file his federal habeas petition. Because petitioner did not &lésteral petition until Decembsg
26, 2013, even with statutory tiol§) his petition is untimels.

B. Equitable Tolling

In his opposition to respondent’s motion to dismiss, petitioner mentions—but does
argue for the application of—equitable tollin§eeECF No. 18 at 8. Because petitioner has 1
satisfied his burden of showingdts entitling him to equitableliog, applicationof the doctrine
is not warranted Smith v. Duncan297 F.3d at 814yliranda, 292 F.3d at 1065.

Because petitioner is nottéled to equitable tolling, his federal petition—even with
statutory tolling—is untimlg and barred under AEDPA.

V. RECOMMENDATION

Accordingly, it is hereby RECOMMENDEat (1) respondent’s motion to dismiss
(ECF No. 11) be granted, (2) petitioner’s mottéor a change of address” (ECF No. 22) be
denied, and (3) the petition for writ of habeagcsr(ECF No. 1) be dismissed with prejudice
untimely.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(1). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections

within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

8 If the notice of appeal that petitioner filedthe Court of Appealvere a properly filed
application, petitioner’s filing wuld toll the limitations periodnly from October 22, 2012 (the
day he filed in the Court dAppeal) and November 21, 2012dtday the Court of Appeal
dismissed the notice of appeal). Even with ¢hibsrty-one days and the forty-eight days that
petitioner’s habeas petition wpending in the California Supreme Court, petitioner’s federal
petition would still beuntimely under AEDPA.

° Respondent also arguestlthe court should grant the motion to dismiss because
petitioner has failed to exhat the claims contained in his federal petiti@eeECF No. 11 at 6;
see als®8 U.S.C. § 2254(b)(1)(A'Sullivan v. Boerckel526 U.S. 838, 842 (1999). Becaus

the statute of limitations issue is dispositive,¢bart need not consider alternative reasons for

dismissing the petitionCooper v. Never641 F.3d 322, 328 (9th Cir. 2011).
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Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991). In
his objections petitioner may adds whether a certificate of agtability should issue in the
event he files an appeal of the judgment in this c&seRule 11, Federal Rules Governing

§ 2254 Cases (the district court must issue or dergrtificate of appealdity when it enters a

final order adverse to the applicant).

DATED: December 9, 2014. WW\
~
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




