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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

COPART, INC., No. 2:14-cv-0046-KIJM-CKD
Plaintiff, ORDER
V.
SPARTA CONSULTING, INC., KPIT
INFOSYSTEMS, INC., AND KPIT
TECHNOLOGIES LTD.,

Defendants.

SPARTA CONSULTING, INC.,
Counterplaintiff,
V.

COPART, INC.,
Counterdefendant.

In this order the court resolves four iesueserved by the parties or raised by the
parties by motion following the jury verdibanded down on May 22, 2018. ECF No. 497.
Specifically, the court addresses the followingmatation of liability clause in a contract
between Copart, Inc. and Spa@ansulting, Inc.; Copart'sgqeiitable unjust enrichment and
California Unfair Competition Law (UCL) claims;ghguestion of prejudgmeiriterest to Sparta

on its successful breach of timeplied covenant of good faith and fair dealing claim against
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Copart; and dismissal of Copart’s trade searesappropriation claim. The court provides its
conclusions and reasoning below.

l. BACKGROUND

A. Trial
At trial, the court gave the jury Prelimary Instruction No. 2, which the court

excerpts below:
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Preliminary InstructiomNo. 2, ECF No. 398 at 3-4.

In this action, the plaintiff and cowertlefendant is Copart, Inc. The
defendants in this case are Sp&tasulting, KPIT Infosystems, Inc.
and KPIT Technologies Ltd. Spartaaiso the counterplaintiff in this
action.

Copart processes damaged or dedavehicles that it then
sells for insurers or nonprofit ongiaations during online auctions.
Sparta designs and builds custtmsiness management software
systems for companies. KPIT Infosystems is Sparta’s parent
company, and KPIT Technologies &parta’s parent company’s
parent, or grandparent.

In October 2011, Copart holeSparta to design a new
business management software asysto replace Copart’s existing
software system. Following the ropletion of the design, Copart
hired Sparta to build the new systdBefore Sparta finished building
the new system, in September 2018p&rt terminated the contract
with Sparta.

Copart and Sparta have sussth other for damages related
to the project. Copart has alswed Sparta’s parent company, KPIT
Infosystems, and its parent coamy’s parent, KPIT Technologies.

Copart contends that it is @d money by Sparta for fraud,
professional negligence, breach of contract, breach of the implied
covenant of good faith and fair dewg, violations of computer fraud
statutes and other misconduct. Copdsb contends #t it is owed
money by KPIT Infosystems and KPIT Technologies for
misappropriation of trade secretgiolations of computer fraud
statutes and other misconduct. Sparta and the KPIT entities deny
Copart’s claims.

Sparta claims that Copart hagdd to pay money that it owes
to Sparta for work performed on the new software system. Copart
denies that it oweanything to Sparta.

Copart and Sparta executed multiple cactis during their business relationship|.

One of these agreements was the Implementation Services Agreement (ISA). Trial Ex. JX
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(IX-1Y). Under the parties’ agreements, Sparta would complete numbered “milestones” by
certain dates, Copart would approve those naiteet and Copart would pay a fee to Sparta fo
completion. SeelSA 88§ 1.22-1.24, 3.1, 4.1-4.4, 9.1. The fimtif milestones comprised a des
phase for the new business management software sySeshX-2 (Design Statement) at 25;
D-1055. The remaining milestones, MilestondgbrSugh 15, comprised the build phrase for tf
software system. JX-3 (Build Statement or IRasion Statement) at 33. Copart paid Sparta
$11,364,460.88 for completing Milestones 1 througlCdpart terminated Sparta “for

convenience” on September 17, 2013 without pgugny other milestone fees. ISA § 15.2; D-

301-1. The parties dispute how much work Speotapleted before Copart terminated Sparta.

See, e.g.P-1041.

Before trial, the court ordered “the gad to meet and confer and provide, by th
first day of trial, a joint annotat version of the relevant contts, or their competing versions,
showing contract terms the parties request betagts either by the couar the jury.” Order on
Mot. in Lim. and Mot. to Bifurcate, ECFdN 390 at 18, 51. The parties “exchanged terms th:
[they] believe[d] the court or the jury can interfgr@nd the court directeithe parties to provide
joint binder reflecting which cordct provisions the court shoutdnstrue and which provisions
the jury should interpret. April 23 Trial Tr. 41:19-43:20, ECF No. 414The court received thi
jointly annotated binder, listing Copart andetelants’ positions as to multiple contract
provisions. For ISA § 18, only defendants hpuesented a position: “This section should be
interpreted by the [c]ourt, consistent with theo|alt’s prior interpretation of this [s]ection as se
forth in the Summary Judgent Order [ECF No. 264 at 16], and as set forth in [d]efendants’
Brief [ECF NO. 383 at 22-24].” ang Decl. Ex. A at 17, ECF No. 519-1.

1 The court will refer to all joint trial exhits as “JX-" followed by the exhibit's number;
all plaintiff's trial exhibits as “P-" followed by the exhibit's number; and all defendants’ trial
exhibits as “D-" followed by the exhibit's number. The court will refer to any declaration
exhibits submitted in connection with the motionsofeed by this order as declaration exhibits
E.g, Takenouchi Decl. Ex. A, ECF No. 506. The ddypically returns tial exhibits following
trial. Here, the court has retained trial exhibatsesolve post-trial motions. The court will retu
trial exhibits once the court hassolved all post-trial motions.
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ISA 8§ 18 is a limitation of liability clauseDefendants had initially proposed an
instruction on this clause, ECF No. 388 at 98-(d¥fendants’ proposedstruction and Copart’s
objections), but the parties la@myreed the court would constriles clause following trial,
instead of putting it before the jurfseeMay 11 Trial Tr. at 56:7-15, ECF No. 471; May 16 Tr
Tr. at 244:25-248:4, ECF No. 482e alsdMay 17 Trial Tr. aB:22-4:3, ECF No. 490
(confirming parties’ agreement, that “as needthe [c]ourt will conducessentially a bench
trial,” making “any legal decisions” but “to the ertehere are any factudecisions,” the court
also would make those).

When discussing Copart’s unjust enrichment and UCL claims with the court,
Copart at one point stated, “Wdille the jury to decide the facésd for those facts then to be
binding on the [c]ourt with respect to its daenation.” May 11 Trial Tr. at 19:13-15.
Defendants stated their view was that the ttalrould decide those claims” as “equitable”
claims. Id. at 19:17-21. The court stated it had corglated “the latter” view and would let the
parties know if that changedd. at 19:22-25.

Regarding prejudgment interest foramard on contract claims, defendants
asserted this interest was “asule for the [c]ourt to decideMay 11 Trial Tr. at 57:9-10. The
parties later jointly agreed to the court'siiing prejudgment interegsfe]ven the fact of”
prejudgment interest, “[atirely.” May 16 TrialTr. at 225:7-12, 226:3-15.

During trial, Copart withdrew its tr&dsecrets misappropriation claim. ECF
No. 468 at 1 (discussing “Copart’s withdrawaltsftrade secret misappropriation [claim],” offe
to stipulate to dismissal with prejudice and reqtiest “this particuladispute be the focus of
motion practice after trial, on alfuecord”). The parties agre€tbpart’s withdrawn trade secre
misappropriation claim “should not go the jury” and that they would address whether the c
should dismiss “with prejudice or vaibut prejudice . . . after trial.Id. at 5:21-24.

The court granted defendants’ “motiom fadgment as a matter of law” as to

Copart’s agency claims. May 14idlrTr. at 5:9-14, ECF No. 476.
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After closing arguments, the court prowidéhe jury its final instructionsSee
Final Jury Instructions (Ingictions), ECF Nos. 485, 488 (cecting Instruction Nos. 45 and 52
and adding Instruction No. 51A).

The jury reached a verdict, finding Spdré&ble for “fraud agaist Copart in the
form of concealment” and awarding Copart $4ngillion. Verdict Form at 2, ECF No. 497. Tk
jury also found Sparta committed professiamegligence and awarded Copart $20.37 million.
Id. at 4. But the jury found Copart “20%esponsible for this negligencéd. The jury awarded
Sparta $4.88 million for Copart’s breach of thglied covenant of good faith and fair dealing
based on Sparta’s work performed aodhpleted and unreimbursed expenddsat 8;
Instruction No. 52; ISA § 15.2

B. Post-Verdict Briefing and Hearing

After the verdict, Copart and defendants filed briefs addressing four issues:
application of ISA § 18, the lirtation of liability clause, to the jury verdict; (2) defendants’
liability under Copart’sunjust enrichment and UCL claim@) Sparta’s entitlement to
prejudgment interest for its stessful breach of the implied covenant of good faith and fair
dealing counterclaim; and (4) whether Cojantithdrawn trade swets claim should be

dismissed with prejudiceSeeECF Nos. 503 (defendants’ brie§05 (Copart’s brief). The cour

held a hearing on these issues on July 13, 28C3 Nos. 510, 515. After the hearing, Copart

and defendants submitted supplemental briefs, then final reply briefs. ECF Nos. 516, 518
521.
The court resolves the four issues below.

Il. LEGAL STANDARD

The Seventh Amendment provides that “actftried by a jury, shall be otherwis
reexamined in any Court of the United Stateantaccording to the rules of the common law.”
U.S. Const. amend. VII. According to the Nii@ircuit, “it would be aviolation of the Seventh
Amendment right to jury trial for the coud disregard a jury’s finding of fact.Acosta v. City of
Costa Mesa718 F.3d 800, 828 (9th Cir. 2013) (citirtpyd v. Laws 929 F.2d 1390, 1397 (9th

Cir. 1991)). “Thus, in a case where legal clainsstaed by a jury and egable claims are tried
5
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by a judge, and the claims are ‘based on the $act®’ in deciding thequitable claims ‘the
Seventh Amendment requires the trial judge t¥othe jury’s implicit or explicit factual
determinations.””L.A. Police Protective League v. Ggté985 F.2d 1469, 1473 (9th Cir. 1993)

(citation omitted).

“Where ‘substantial commonality’ existetween the factual questions presented

by legal and equitable claims, juindings pertaining to the legelaims constrain the court's
determination of equitable claimsDuhn Oil Tool, Inc. v. Cooper Cameron Cqr18 F. Supp.
2d 1193, 1204 (E.D. Cal. 201tginstating jury verdicbn reconsideration in pariNo. 05-CV-
1411-MLH (GSA), 2012 WL 13040409 (E.D. CMay 7, 2012) (citation omitted$ee Tu Thien
The, Inc. v. Tu Thien Telecom, Indo. CV1109899MWFIEMX2014 WL 12580249, at *7-9
(C.D. Cal. July 11, 2014) (reasonifitjhe UCL claims are based dhe same factual allegation
as the trademark claims decided by the jurymtliing UCL violations consistent with the jury
verdict on trademark claims and concluding WCL “remedies are deindant with those
awarded under the trademark claims”).

1. ANALYSIS

A. New Evidence and the Seventh Amendment

Copart contends the court “can—asttbuld—consider evidence that was not
admitted during the jury trial” in resolving “edable claims and legal issues that were not
presented to the jury.” ECF No. 516 at 2.fdhelants assert the Seventh Amendment preclug
examining new evidence that would in effestexamine any fadtied by the jury and
impermissibly contradict the juiyyverdict. ECF No. 518 at 3 n.4.

Copart’s citation taConsumerinfo.com, Inc. v. Chango. CV 09-3783-
VBF(MANX), 2011 WL 13190163, at *1 (C.D. Calude 3, 2011), does not support its positig
Notwithstanding its at most persuasive statu§hang the court “held a bench trial on equital
issues, and allowed the parties to introduce nadeece and argument on the issues to be tri
Id. The case did not involve a dispute about thgguactual determinations and how those bi
a court’s ruling on equitable isss. Rather, the court refedreo new evidence presented on

equitable issues to support a party’s lackafsent to try an issue because that party “had
6
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voluntarily dismissed its counterclaims befoseapportunity to present evidence closeldl”
(emphasis removed).

The case oState Auto Mut. Ins. Co. v. Mcinty®52 F. Supp. 1177, 1178-79 &
n.2 (N.D. Ala. 1987), also does not persuadedbist to consider new evidence not admitted
trial, because that case involvadleclaratory judgment action avench trial where plaintiff
insurance company sought to exclude coveragkeiua homeowner’s insurance policy in relati
to an underlying tort action for sexual abusedtbefore a jury. There, final judgment was
entered on the underlying action ahdt trial was pending on appédmdfore the court issued its
opinion under Federal Rule of Civil Procedure 52.at 1179.

Nor does Copart’s third example caSgnopsys, Inc. v. ATopTech,,IhD. 13-
CV-02965-MMC, 2016 WL 6158216, at *2 n.4 (N.D. C@lct. 24, 2016), shift the calculus.
There, the court statéfl]t was the court’s undetanding, as well as [dafdant’s], that evidence
relevant only to equitable estoppel would notriteoduced at the juririal,” meaning “a finding
against [defendant] in that earlier proceedingwould not serve to bar a finding based on
additional evidence offered at the bench tridd”

To understand howTopTechs distinguishable from th case, it is important to
understand the process for finalizijugy instructions here. The gges proposed jury instructior
and verdict forms contemplating instructing jbey on ISA § 18, as well as Copart’s unjust
enrichment claim and Copart’'s UCL claiBeeECF Nos. 370 at 77-81 (Copart’s proposed
instructions on UCL and unjust enrichment), 371 at 8-10 (@spgamoposed verdict form for
unjust enrichment and UCL liability and restitun), 374 at 76-77, 82 (deafdants’ proposed fing
instructions for unjust enrichmeand limitation of liability mder ISA § 18). The court began
discussing final jury instructions with the pas after Copart rested its case-in-chiséeMay 10
Trial Tr. at 10:23-11:21, ECF Nd60 (Copart resting); May 11 iéf Tr. at 17:23-63:20 (first
working session on jury instructions). Defendar@sted before the court finalized discussions
regarding instructionand ruling on formal objections by the parti€eeMay 16 Trial Tr. at
213:3-12 (defendants’ restirmgpnd Copart’s resting), 224:259:7 (second working session to

finalize jury instructions).
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In other words, the parties here had a déifie understanding than the defendant in

ATopTech2016 WL 6158216, at *2 n.4. At the time Cdgaresented its case-in-chief, Copar

had proposed instructing the jury and obtairarjgry verdict on its urdir competition and UCL

claims. Copart also had notioedefendants’ proposed limitatiaf liability instruction based on

ISA § 18. Likewise, defendants presented thdirerase before the pe$ agreed that the

court, not the jury, should decitew ISA § 18 applied to the paidieclaims and defenses, if at

all. Although defendants undawstd Copart’s unjust enrichmeand UCL claims would not go to

the jury before defendants rested, defendant& khe court had not yetearly decided whether
the jury’s factfinding would bindhe court or the court woultbnduct independent factfinding.
SeeMay 11 Trial Tr. at 19:22-25.

Considering the procedural history hetes court follows Ninth Circuit authority

and considers new evidence only where “thellagd equitable claims do not involve common

issues.” Granite State Ins. Co. @mart Modular Techs., Inc/6 F.3d 1023, 1027 (9th Cir. 199
(citation omitted)see Danjaq LLC v. Sony Cor263 F.3d 942, 962 (9th Cir. 2001) (concludir
district court “did not tead on” the “right to a jury trial” where the court “ruled as a matter of
law” and stated “[t]he purpose of the hearjag the equitable defense] was not to weigh
evidence”);Sierra Pac. Power Co. v. Hartford Steam Boiler Inspection and In$.N©0.03:04-
CV-00034-LRH-RAM, 2014 WL 4699564, at *3 n(B. Nev. Sept. 19, 2014) (declining to
consider document not admitted at bench trial before appeal when making factual determi
of dam project depreciatiafter Ninth Circuit remandgmended in par2014 WL 6883056
(Dec. 5, 2014)order clarified 2015 WL 476294 (Feb. 5, 2018ff'd in relevant part673 F.
App’x 739, 741 (9th Cir. Dec. 23, 2016).

B. Limitation of Liability Clause

1. New Evidence: Contract

Copart contends the court “must consietrinsic evidence relative to the scopt
of” ISA § 18. ECF Nos. 505 at 32-33; ECF Nd.6 at 6 (citing ECF No. 422). Copart reques

the court rely on exhibits P-54 and P-@8ijich were not admitted at triabBeeTakenouchi Suppl

Decl. (TSD) TSD Exs. K-L, ECF Nos. 517-11, 517;: ECF No. 483-1 (Admitted Exhibits List).

8

t

19

nation

D

[S




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

>

Copart characterizes TSD Exhibit L as a “redlrejecting Sparta’s proposed language for [IS
§ 18]” during contract negotian. ECF No. 516 at 5 n.12.

Defendants object to Copart’s supplyingfting history of the ISA in P-54, only
now, post-trial. ECF No. 503 at 6; ECF No. 509 atDefendants refer to the party’s responses
during trial to the court’s request for a joint subsion on contract interpiaion issues, in which
Copart offered no suggestion on how to interpBé § 18. ECF No. 518 at 2 n.2 (citing Long
Decl. Ex A at 8 18, ECF No. 519-1; ECF N662, 503, 505). Additionally, defendants assert
“Copart has never argued that [ISA § 18] issgguous, and therefore canmuaiw offer extrinsic
evidence . . . to interpret the clear provision”).

Copart is correct that “it is reversibleer for a trial court to refuse to consider
such extrinsic evidence on the basis of the ¢oart's own conclusion #t the language of the
contract appears to be clear and unambiguous on its fedalf’v. Superior Couytl14 Cal. App.
4th 1343, 1351 (2004as modified on denial of reh'd-eb. 19, 2004)see also Halicki Films,
LLC v. Sanderson Sales & Mkt§47 F.3d 1213, 1223 (9th Cir. 2008) (citidigrey v. Vannucgi
64 Cal. App. 4th 904, 913 (1998)). And “[e]xaminatafrprior drafts of a contract to show an
intentional omission of a term the final version is accepted umdealifornia law, even when the
contract was fully integrated.Wells v. Hair Sols. By M E, IndNo. LACV1200996JAKPLAX,
2012 WL 12882426, at *5 (C.D. Cal. Dec. 28, 2012) (cithiy of Stockton v. Stockton Plaza
Corp., 261 Cal. App. 2d 639, 643 (1968)).

At the same time, defendants are cortleat Copart did not suggest a need for
extrinsic evidence to interpret tentract during trial, and Coparéver has “contended that [ISA
8 18] is ambiguous.’See, e.g.Long Decl. Ex. A at 17 (joirhnnotated ISA, containing
annotations from each party as to which sestishould be construed by the court and which
should be interpreted by the jury but reflectangosition by defendants only as to interpreting

ISA § 18); May 11 Trial Tr. at 56:7-15; May T@&ial Tr. at 244:25-48:4ECF No. 388 at 99-100

(Copart’s objections to defendants’ proposed instruction on ISA § 18). Copart even concedes it

“has consistently asserted that [ISA 8§ 18mambiguous in that it do@®t, on its face, apply to

the jury’s professional negligea award.” ECF No. 520 at 3. At summary judgment, a party can

9
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waive an argument that contract languesg@mbiguous by failing to brief an issuSee Paragon

Tank Leasing, LLC v. Riccelli Enterprises, Indo. 09-CV-513, 2010 WL 2181315, at *2 (E.D|

Wisc. May 25, 2010). Similarly here, Copart’s declining the court’s offerstouct the jury on
ISA § 18 could have waived an argument thatjtlry should have interpreted ISA § 18 as an
ambiguous clauseSeeUnited States v. Guthri®31 F.2d 564, 567 (9th Cir. 1991) (trial court
offered to give omitted instruction, but defendant rejected otferiied States v. Baldw;i®87

F.2d 1432, 1437 (9th Cir. 1993) (government offeseitted instruction, buefendant rejected
it). But sedUnited States v. Budzia&97 F.3d 1105, 1110 (9th C2012) (finding no “invited”

error because the record did “not reflect thaf¢ddant] intentionally abandoned or rejected th
element of [an] instruction he now adsehe court should have included”).

Regardless, the court’s duty under Cahiarcontract law is to provisionally

receive extrinsic evidence to interpret the casttrd’ he court will provisionally receive Copart’s

offered exhibits when it construes ISA 8§ 18 belBefore engaging in that construction, the
court considers other possibleiwers by defendants and by Copart.

2. Waiver by Defendants

Copart asserts defendants “waived [their] argument that” ISA § 18(A) permiti
“only ‘market-based’ damagesie., the difference in value between the system as promised
as delivered.” ECF No. 516 at 5 (emphasis iginal). Copart relie®n defendants’ proposed
jury instructions to support its argumerd

Copart is correct that defdants’ proposed limitation difability instruction only
proposed a complete bar to “lost profits” damadeseECF No. 374 at 76. Defendants also
proposed an instruction listif@opart’s internal labor” and “@part’s internal expenses” as
available items of damages for professionaligence and fraud claims. ECF No. 374 at 72.
These proposed instructions reflect a positi@t the “indirect, incidental, special, or
consequential damaggsfohibited under ISA 8§ 18(A) only prohtlost profits, at least in this
case. The court’s review of the complete smd instruction discloses defendants accounte
ISA § 18(B)(X)-(Y) by including a direction to ¢hjury that it “in no event shall” it award

damages “of any type that exxkthe greater of &5,000,000 or (b) amounts actually paid or
10
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payable by Copart to Sparta pursuant ®I®A.” ECF No. 374 af6. Although the parties
agreed to resolve the applicatiohlSA § 18 after the jury verdicthis agreement occurred wel
after defendants had submitted proposed final jury instructi@nsmpareECF No. 374 (filed
April 9), with May 11 Trial Tr. at 56:7-1ndMay 16 Trial Tr. at 24425-248:4. Without any
notice to Copart that defendantdcha different view than thatdaanced in their proposed final
instructions, Copart had no medosnsure it presented eviderafenarket-based damages if
necessarySee Bowoto v. Chevron Corp21 F.3d 1116, 1129 (9th Cir. 2010) (“Plaintiff cannpt
now claim the district court erred by nobpiding an instruction they never offered.Taddeo v.

Koval Flamingo, LLCNo. 212CV01110APGNJK, 2016 WL 6272367, at *3 (D. Nev. Oct. 25

2016) (“If [defendant] believed that the juryeted to make findingsbout the value of the

[plaintiffs’] home to prove fraud damages—whietthe issue it raised in both its post-verdict

motion and its motion for reconsi@tion—then the proper time to raise this issue was before the

jury deliberated.”). Defendants have waitkd argument that ISA § 18(A) precludes damages
other than lost profits.
Copart also asserts defentiahave waived argument challenging the sufficiency
of damages under a “market-based” measure- BQ 516 at 4-5 (citing ECF No. 503 at 12).
According to Copart, “Sparta did not move preeiet for’ judgment as a matter of law “on the|
sufficiency of evidence on this pointldl. at 5. In essence, Capargues for waiver under
Federal Rule of Civil Procedure 50(é§eeECF No. 516 at 5 (citing e R. Civ. P. 50(a)-(b)).
Rule 50(a) applies “[i]f a parthas been fully heard on &sue during a jury trial.]
Fed. R. Civ. P. 50(a)(1¥ee Ritchie v. United State¥1 F.3d 1019, 1022-23 (9th Cir. 2006)
(explaining difference between Rule 50(a), whipblees to jury trials, and Rule 52(c), which
applies to bench trials). Rul®(a) waiver applies to a Rub®(b) motion for judgment as a

matter of law because that motion is a renewed 50(a) mdadhO.C. v. Go Daddy Software,

Inc., 581 F.3d 951, 961 (9th Cir. 2009). “[A] padsnnot properly ‘raise arguments in its post
trial motion for judgment as a matter of law under Raféb) that it did notaise in its preverdict
Rule 50(a) motion.”1d. (quotingFreund v. Nycomed Amersha®47 F.3d 752, 761 (9th Cir.

2003));Zhang v. Am. Gem Seafoods, Ji339 F.3d 1020, 1028-29 (9th Cir. 2003) (“The failur
11
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to raise this issue prior to the return of the \ereesults in a complete waiver” for judgment as
matter of law under Rule 50). This court’s order and the parties’ arguments here do not in
Rule 50 motion for judgment as a matter of lalihe court declines to determine waiver on thi
issue.

3. Waiver by Copart

Defendants assert Copart waived clamglated to gross negligence, willful
misconduct or “active” negligence because Coparenmcluded those terms “in its pretrial
statement, trial brief, or any proposedyjinstructions.” ECF No. 518 at 4-&¢eCarqill Inc. v.
Progressive Dairy Sols., IndNo. CV-F-07-0349-LJO-SMS, 2008L 4532436, at *4 (E.D. Cal
Oct. 8, 2008) (party’s objection to submittingiasue to jury waived where issue was not
included in pretriabtatement, motions limine, or during discussions abguty instructions ang
verdict form). Defendants alsgsert Copart admittéithe jury, not the [c]ourt had to make the
factual determination of Spaisanegligence.” ECF No. 518 &t(citing ECF No. 505 at 30).

Although defendants are correktit Copart did not ragsthese issues, the burde
to show the limitation of liability clause appdies on defendants, as explained below and as
argued by defendants themselves. ECF No. 518Hilkgson v. Nunningkk33 Cal. App. 4th
708, 733-34 (2015). Defendants bore the burdehdw ¢he limitation ofiability existed and
would apply to Copart’s claims. Only then wa@opart need to respond to show an exceptic
to the limitation of liability chuse applied. And Copart haljected to defendants’ proposed
instruction on the limitation of liability clausdistinguishing the facts here from thos€argill.
CompareECF No. 388 at 99-10@vith 2008 WL 4532436, at *4 (finding objection to giving a
jury instruction waived in paliecause objecting partydifed to raise this issue . . . at any time
during the process of preparingyunstructions and the verdifrm”). Given the need for both
parties to manage the presentatbtheir cases, it is not surpmgj that Copart would not make
case for gross negligence, active or passive negligence and what constitutes willful misco
Until Copart’s objection was resad, all Copart could do was submit its strongest evidence

prove its professional negligence and fraudnataithen seek to relyn a gross negligence
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instruction if the court included defendantsboposed limitation of liability instruction that
specifically references “grossly negligenSeeECF No. 374 at 76.
4. ISA § 18

Copart contends ISA 8§ 18 does not aftiet jury’s professional negligence award

in any respect. ECF No. 505 at 32-39. Deferslaohtend ISA 8§ 18 coveadl negligence except

for gross negligence. ECF No. 518 at 2. Defetglanterpretation igorrect, as explained
below.

ISA § 18 reads:

18. LIMITATIONS OF LIABILITY. EXCEPT FOR A BREACH OF A
PARTY'S OBLIGATIONS UNDER SECTION 11 OR SECTION 12,
INDEMNIFICATION OBLIGATIONS UNDER SECTION 17, OR LIABILITY
ARISING FROM A PARTYS GROSS NEGLIGENCE OR WILLFUL
MISCONDUCT  (INCLUDING ~ WILLFUL BREACH OF THIS
AGREEMENT), (A) NEITHER COPART NOR SERVICE PROVIDER
SHALL BE LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL DAMAGES ARISING OUT OF OR RELATING TO ITS
PERFORMANCE OR FAILURE TO PERFORM UNDER THIAGREEMENT
EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGESAND (B) IN
NO EVENT SHALL EITHER PARTYS CUMULATIVE LIABILITY ARISING
OUT OF THIS AGREEMENT EXCEED AN AMOUNT EQUAL TO THE
GREATER OF(X) $5,000,0000R (Y) AMOUNTS ACTUALLY PAID OR
PAYABLE BY COPART TOSERVICEPROVIDERPURSUANT TO THIS
AGREEMENT.

JX-1latl7.

“Under California law, ‘[tjhe fundamental gloaf contract interpretation is to giv
effect to the mutual intent of the partesit existed at the time of contracting3kilstaf, Inc. v.
CVS Caremark Corp669 F.3d 1005, 1015 (9th Cir. 2012) (quotividier v. Glenn Miller
Prods., Inc, 454 F.3d 975, 989 (9th Cir. 2006) (per cunpniBecause Califaria law recognize
that the words of a written instrument often lacklear meaning apart from the context in whi
the words are written, courts may preliminagbynsider any extrinsic evidence offered by the
parties.” Id. at 989-90see alsdore v. Arnold Worldwide, Inc39 Cal. 4th 384, 391
(2006) (*[E]ven if a contract appears unampbous on its face, a latent ambiguity may be
exposed by extrinsic evidence which revealsentban one possible meaning to which the
language of the contract is yetasonably susceptible,” quotifdorey v. Vannuc¢ie4 Cal. App.

4th 904, 912 (1998)). “If the court decides, after consideration of this evidence, that the Ia
13
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of a contract, in the light of all the circumstandsedairly susceptible o¢ither one of the two
interpretations contended for, extrinsic evideratevant to prove either of such meanings is
admissible.” Pacific Gas & Elec. Co. v. G.W. Thomas Drayage & Rigging € Cal. 2d 33, 40
(1968). “If, however, the courtedides that the contract is measonably susceptible to more
than one interpretation,glcourt can reject the sextion of ambiguity.”Skilstaf 669 F.3d at
1015.

Additionally, “when partiegnter an integrated wrih agreement, extrinsic
evidence may not be relied upon to atieadd to the terms of the writingRiverisland Cold
Storage, Inc. v. Fresno—Madera Prod. Credit As§™ Cal. 4th 1169, 1174 (2013) (citing Cal.
Code Civ. Proc. § 1856 and Cal. Civ. Code685). This rule, commonly called the parol
evidence rule, is a rule of substiae law, not of procedureCasa Herrera, Inc. v. Beydou82
Cal. 4th 336, 343 (2004). “It is founded on the ppleithat when the parseput all the terms of
their agreement in writing, the wriintself becomes the agreemenRiverisland 55 Cal. 4th at
1174. Because a contract’s “written terms supersede statements made during the negotig
evidence other than those written term$rilevant, and cannot be relied upord. (emphasis
omitted).

The parol evidence rule applies only‘&m integrated written agreementid. A
written agreement is “integrated” or is an @gtation” if it is “a complete and final embodimen
of the terms of an agreemenifasterson v. Siné8 Cal. 2d 222, 225 (1968)Jling v. Universal
Mfg. Corp, 5 Cal. App. 4th 1412, 1434 (1992), or in otherd® if it is “intended by the parties
as a final expression of their agreement,I. Cade Civ. Proc. § 1858). Here, both “the
presence of an integration ctai at ISA § 19.10 and the contradesiguage in that clause sho
the ISA is an integrated agreemeBee Lennar Mare Island, LLC Steadfast Ins. Cadl76 F.
Supp. 3d 949, 963 (E.D. Cal. 2016) (finding policy was “an integrated writing” because it W
“comprehensive, refer[red] ex@m®y to other policies when nessary,” and included integratior

clause).
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Extrinsic evidence may “explain[] oupplement[]” an integrated written
agreement, but that evidence may not “contraditt{¢’ written agreement. Cal. Civ. Proc. Co
8§ 1856(a)-(b).

And finally, “[llanguage in a contract musé construed in the context of that
instrument as a whole, and in the circumstanof that case, and cannot be found to be
ambiguous in the abstractPoster—Gardner, Inc. v. Nat’'l Union Fire Ins. Cd.8 Cal. 4th 857,
868 (1998) (internal citatioand quotations omitted3ee alsaCal. Civ. Code § 1641 (“The who
of a contract is to be taken together, so ague effect to every parif reasonably practicable,
each clause helping to interpret the other”).

As relevant here, “gross negligence™uwaillful misconduct” are not limited by
ISA 88 18(A), 18(B)(X) or 18(B)(Y). But for atither conduct “arising owdf or relating to
[Copart or Sparta’s] performance or failurgogrform under” the ISA, no indirect, incidental,
special or consequential damages are avaibtelief. I1ISA 8§ 18(A). In proposing jury
instructions, defendants proposedydost profits as an item afamages that the jury could
outright exclude from conduct aing out of or relating to thiSA. ECF No. 374 at 76 (*You
shall not award any damages for lost profits ag&@psarta unless . . . .”). For other conduct th
is not gross negligence or willful misconduct dads[es] out of the” ISA, no party’s cumulativ
liability will exceed the greater of $5,000,000 or “amauattually paid or payable by Copart”
Sparta under the ISA. I1SA § 18(B)(X)-(Y).

A sister court inVeBoost Media S.R.L. v. LookSmart Lib. C 13-5304 SC,
2014 WL 824297, at *6 (N.D. Cal. Feb. 28, 2014),npteted a similar lintation of liability

clause incorporating language exaihg “indirect, incidental, comsjuential, special or exemplary

damages.” There, the agreement’s clause didrgaat as prohibiting eién party from recovery
any type of damages, just most types of damages, and only up to a lanitDirect damages
up to the amount paid under tbentract are still allowed.’ld. The court ruled, “regardless of
whether [p]laintiff is ultimately able to recoven a tort or contract claim, [the limitation of
liability provision] would cap [p]laintiff's damges to the amount it paithder the contract.1d.

So too here.
15
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Copart disputes defendanmsition that the jury’s fessional negligence awar

“arises out of or relates to performance or f&lto perform under thegreement.” ECF No. 52

at 3 (citation omitted). Although Copart cites casgslaining that viable professional negligence

claims are distinct from breach of contract clgi@epart's own evidencdted in its post-verdict
briefing, and its evidence presented at trialplve defendants’ failuseto perform under the
contract between Copart and Sparta.

That the parties intended exclude gross negligence from the limitation of
liability clause makes sense giviirat California courts have held that limitations of liability fo
gross negligence violate publiclpy and are unenforceabl&ee, e.g City of Santa Barbara v.
Superior Court41 Cal. 4th 747, 777 (2007).

The court addresses the partigsputes about ISA 8§ 18 below.

a) Active and Passive Negligence

Copart asserts ISA 8§ 18 covers “passinegligence but does not cover “active”
negligence. ECF Nos. 50532-33, 516 at 5, 520 at 2 (arguing]tle plain meaning of [ISA

8 18] necessarily excludes ‘active negligenteDefendants contend instead that ISA § 18

-

excludes only “gross negligence,” leaving all otfttems of negligence within its coverage. ECF

No. 518 at 1.

Although Copatrt cites case law digjuishing between active and passive
negligence, those cases, analyze “general” indtgrolauses that do “not state what effect
[plaintiff’'s] negligence will have on [defendant’s] obligation to indemnifiRbssmoor
Sanitation, Inc. v. Pylon, Inc13 Cal. 3d 622, 629 (197%alton Bay Marina, Inc. v. Imperial
Irrigation Dist., 172 Cal. App. 3d 914, 931, 933 (1985) (clause exempting party from liabilit
“for any damage or injury caused or occasiobgtrising seas or flooding did not cover active
negligence)Aeros Aeronautical Sys. Corp. v. United Stads. CV 15-1712, 2016 WL
10516020, at *2, 4 (C.D. Cal. June 20, 2016)ustareading “[t]he Licensor will not be
responsible for any lost, stolen, or damageaperty of Licensee” did not cover active
negligence). But if a limitation difability clause mentioning neglénce involves language that

“broad enough, an actor may disclaim liapifor negligence of any type.Delta Air Lines, Inc.
16
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v. Douglas Aircraft Cq.238 Cal. App. 2d 95, 101 (1965). Here, ISA § 18 explicitly carves gut
“gross negligence” from the limitation of liability provision, distinguishing it from the authority
Copart cites.

Copart also relies odoot Winc, L.L.C. v. RSM McGladrey Fin. Process
Outsourcing, LLCNo. 08CV1559 BTM(WMC), 2009 WL 3805212, at *1 (S.D. Cal. Nov. 12,
2009). ECF No. 505 at 40. Koot Wing the court held the limitation of liability clause could

D

not apply to the extent plaintiffs alleged willfand wanton professional negligence, where thg
parties’ limitation of liability clause limited Ikality “for damages whether based on breach of
warranty or other contract, negligem strict liability, othetort, breach of state or governmental
role, or any other legal @quitable theory . . . .l1d. But that court applied Minnesota law, ang
the court did rule as a matter of law that thatlton of liability clatse was “enforceable with
respect to [p]laintiff's . . . pr@ssional negligence claim to theex it is premised on ordinary
negligence.”ld. at *2. This persuasive case supportedeants’ contention #t the limitation of
liability clause here etudes only gross negligea or willful misconduct.

Copart cites to California Civil Codsection 1668 to support its asserted
distinction between active and passive negligence. But doawvesconstrued section 1668 as a
statute that ordinarily “invalidates contractattburport to exempt an individual or entity from
liability for future intentional wongs . . . and gross negligenc&fittelli, Inc. v. 350 N. Canon
Drive, LP, 202 Cal. App. 4th 35, 43 (2011) (citifgrnham v. Superior Cour60 Cal. App. 4th
69, 74 (1997)Santa Barbara4l Cal. 4th at 777). Sectid668 therefore butisses the plain
language reading of ISA § 18, which carves ouly gnoss negligence and willful misconduct.

Copart relies on P-54 and P-63 to argus ttefendants had intended to include
“negligence (active or passive)” in the limitationliability clause, but Copart rejected that
language. Although P-54 involves an email frar8parta employee with a subject line stating
“final documents” and a draft ISA attached thad teat language, it is not clear at all from the
exhibit who proposed that languagénd the language stricken aatP-63 in favor of language
referring to “gross negligence,” the language #pgiears in the executed ISA, does not indicate

who proposed the striking out. The exhibits, eNdine court were to admit them, do not shed
17
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light on the meaning of the terms in dispute hdvireover, injecting active negligence or
passive negligence into an integrated agesdrthat mentions only gross negligence would
contradict or add to the agreement instead ppEmenting it, contrary to the requirements of
California Code of Civil Procedure section 1856(a)-(b).

The court therefore finds gge negligence is the only form of negligence excef
from the limitation of liability clause, consistewith the integrated ISA’s plain language.

b) Exception for Gross Negligence

Defendants contend a burden-shifting feamork applies to limitation of liability
clauses such as ISA § 18. ECF No. 518 at 4ther words, they say, once defendants show
clause applies, the burden shifts to Copashiow an exception to the clause prevents its
application. See id.

California courts do apply a burden smffiframework. First, a defendant must
establish the clause applies, that the claudansling and enforceable” except to the extent “if

would protect [defendant] from future liaibyl arising from [its] gross negligenceEriksson 233

Cal. App. 4th at 733-34. The burdéren shifts to a plaintiff tshow by a preponderance of the

evidence that a defendant “was grossly negligelit.’at 732;see also Jimenez v. 24 Hour
Fitness USA In¢c237 Cal. App. 4th 546, 561 (201&)sprit de Corp. v. Victory Exp., InAA999
WL 9939, at *5 (N.D. Cal. Jan. 5, 1999) (defendarts‘the burden of provirthat its liability to
[plaintiff] is limited under the terms of the . . . contract®e als&ECF No. 374 at 75-77
(Sparta’s proposed instruction predicatingtlprofit damages on jury’s finding of gross
negligence or willful misconduct).

The implicit factual determations made by the jury feein reaching its verdict
appear to preclude a finding ofogis negligence in this case.€Tjury found Sparta did not have
unclean handsld. at 8. Nor did Sparta engage “in contdwith malice, oppression, or fraud.”
Id. at 2, 4. Teutscher v. Woodsp835 F.3d 936, 944 (9th Cir. 2016) (trial court must “follow {
jury’s implicit or explicit factual determinatns” for “both liability and relief on the equitable
claims”) (citations omitted). The jury found gart 20 percent liablfor its own professional

negligence claim against Sparta. Verdict Ford. aThe jury also found in favor of Sparta on
18
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of Copart’s fraud claims except for fraudulent concealmihtat 2. Given the highly factual
nature of a gross negligence determination, thetanay not make such a finding without riski
disregard of the “jury’s finding of fact.’Acosta 718 F.3d at 82&ee Jimeng237 Cal. App. 4th
at 555 (“As our high court has noted, whether cohdanstitutes gross nkgence is generally a
guestion of fact, depending orethature of the act and tharrounding circumstances shown b
the evidence.”)Acosta v. Glenfed Dev. Cord.28 Cal. App. 4th 1278, 1295 (2005) (“[W]heth¢
an action constitutes willful misconduct is a quasiof fact.”) (citationand internal quotation
marks omitted).See alsiMay 16 Trial Tr. at 246:13-19 (Cogaesponding “I know” after court
states it does not think it can make a falctiediermination as to gross negligence).

Copart also has argued tlosurt “should reject [d]efendds’ attempt to assert a
contract defense that they failed to present to the jury as a basis to overturn the jury’s verg
ECF No. 520 at 5. But this wast what happened at triahs explained above, the parties
agreed to have the court detamenthe application of ISA § 18.

C) Indirect, Special, or Consequential Damages

Defendants claim the limitation of liability clause precludes Copart from
recovering anything but genédamages or market damages. ECF No. 503 at Sekil;
Instruction No. 45. Accordintp defendants, the only damaggvailable to Copart for
professional negligence under the limitation of ié§oclause would be “the difference betwee
the result that wodl have occurred without negligence dhe actual result.” ECF No. 503 at 1
Because “Copart failed to seek the market-basierence between the SAP system as expeq
and the value of the SAP system as deliver€dgart has no available damages for professio
negligence under ISA § 18d. at 15. Although defendants appear to have waived this issue
explained above, the court analyze theita®f defendants’ argument herSee Miller v.
Blacketter 525 F.3d 890, 895 n.6 (9th Cir. 2008) (reviegvdistrict court’'decision on merits
when district court “expressly stated it would triregt claim as preserved and proceeded to as
the merits” despite observing defendant “may hassed” his right to ounsel of choice).

Copart disputes defendants’ characteiarathat “fees paid to the negligent

defendant [are] not recoverable because” theyiadirect” or “consequetial.” ECF No. 520 at
19
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2. Both parties cit®rrick Herrington & Sutcliffe LLP v. Superior Cout07 Cal. App. 4th 105

(2003), to support their positions.

NJ

In Orrick, the California Court of Apeal held the fees a client paid to his attorney

could “constitute actual damages” to the exthatclient was “claiming he paid more than the
value of the legal selses he received.ld. at 1060. “If he [can] provie did not receive value
for his payment, he may recover damages ‘tettient’ the fees excepatl] the value of the

services received.1d. (citation omitted). The court ruled the client’s recovery was “limited t

0

the amount of fees paidfd. The court also stated it believed “it is evident that an overpayment

for services is contract damages,” reasoning‘imate the law to be berwise, tort damages

would exist in every instance atorney collected a fee Id.

The parties also discukswis Jorge Const. Mgmt., Inc. v. Pomona Unified Sch.

Dist., 34 Cal. 4th 960, 968 (2004). In that cdke,California Suprem€ourt distinguished
between general damages and special damages as the “two types” of “contractual ddohag
at 968-69. But as Copart observddfendants cite no case in whieles a plaintiff paid to the
negligent defendant were not recoverable beedloey were held to be “indirect” or
“‘consequential.” NeitheDrrick norLewisdiscusses limitation of liability clauses. They addr
general or special damages only as limited tdre@t damages. Thus, the authority defendan
cite merely shows ISA § 18’s preclusion of “angirect, incidental, sgcial, or consequential
damages arising out of or relatit[a party’s] performance orifare to perform . . . even if
advised of the possibility of such damages”leggponly to contract damages. Here, the court
finds no damages more direct than the fees @qadd for a product it never launched.

To the extent Copart put forth evideratdrial that the product created by
defendants had no value, Copags showing a difference beten the value of the product

purchased and how much Copgaid, as outlined i@rrick. See, e.g.April 26 Trial Tr. at

es.”

2SS

ts

57:11-58:9, 59:13-60:2, 60:8-15, ECIB.NI16 (testimony that Sparta never delivered “lot master

lockdown” functionality);id. at 38:4-39:1, 39:2-41:3, 43:8-141:4-43:7, 44:15-45:1 (testimony
that Sparta did not deliver multiple functions to track customer credits and paynters);

46:19-20, 49:1-14, 51:9-17, 53:1-18, 58 (no delivery of “call for release” or “gate pass”
20
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functions). Testimony at trial indicated Copalpandoned Sparta’s system because it was “laden

with bugs,” “unstable” and poorly documenteakking it ultimately unusable for Copart’s

business. May 1 Trial Tat 19:8-20, ECF No. 424q. at 163:16-164:6; May 3 Trial Tr. at 157:9-

11, ECF No. 425. Again, this testimony shows a discrepancy between the value of the sy

Copart received and the value Cdpgaaid Sparta for the system.

stem

Thus, either because the “indirect, incidental, special, or consequential damages’

limitations do not apply to tort claims, or besauCopart has shown general damages by sho
a difference between the valuetbé system delivered and the val@opart paid to Sparta, the
only portion of the limitation of liability clausapplicable to Copart’s professional negligence
award is therefore ISA § 18(B).

d) Paid or Payable

Copart asserts the phase “actually paidayable” means the limitation of liability

clause accounts for Copart’s fees pai®&parta, $11,364,461, and the jury award to Sparta fg

$4,880,000 based on Sparta’s claim against Cégabreach of the implied covenant of good
faith and fair dealing. ECF No. 505 at 38-39.t Biis interpretationgnores the ISA’s use of
“payable” throughout the agreement. For instaMikestone fees “shall bpayable” to Sparta
only after “Acceptance” and “in accordance” with “the payment schedule in the applicable
Statement of Work.” ISA 8 9.1. The jury’s awldo Sparta does not conform to that use of
“payable.” Seelnstruction No. 40 (requiring a findingah“Copart unfairly interfered with
Sparta’s rights to receive the benefits of thatract,” in order to fid for Sparta on its claim
against Copart for breach of the implied aoaet of good faith and fair dealing). This

interpretation respects the requirement that “[t]i@e of a contract is tbe taken together, so

to give effect to every part, if reasonably preatile, each clause helping to interpret the other.

Cal. Civ. Code § 1641.
Copart’s argument also ignores the use of “or” insteadraf.“aWere Copart
limited to “amounts actually paidnd “payable,Copart’s position would have more merit.
Copart’s damages for its pesfsional negligence claim are therefore limited to

fees it “actually paid” to Spta for Milestones 1 through 7.
21
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5. Section 18’s Application

Copart asserts trial evidence “showedttGopart ‘actually paid’ at least
$11,364,461 in fees to Sparta.” ECF No. 520 mat32(citing ECF No. 3&9; P-1076). “Another
$13 million was ‘payable’ on the remaining Milestsraf the Build Phase of the contract, . . .
resulting in a ‘cap’ of $24 ifion under [ISA § 18(B)].” Id. (citing JX-3 at 33, JX-4 at 5).
Alternatively, it argues, if this cotirules ISA § 18(B)(Y)’s language oAMOUNTS. .. PAYABLE”
was limited “to the jury’s award of $4.88 milliotihe ‘cap’ under [ISA § 18(B)] is at least
$16,244, 461."Id. Copart also argues its “fees paidjparta, fees paid to other vendors, and
internal Copart spending—amounted to o%28 million.” ECF No. 505 at 35. Thus, “as a
matter of mathematics, [ISA § 18] would not reduhe jury award even if it were applicable
(which it is not).” ECF No. 516 at 5.

Defendants assert Copart is limited togel or market damages, which Copart
did not show. In response, Copart assehs jtiry received evidence of direct damages—
including fees Copart paid parta and third parties that ieeexpressly contemplated by the
contract—that exceed $23 million and fall outsilde restriction of [ISA § 18(A)].” ECF
No. 520 at 2 (citing ECF Nos. 505 at 33-36, 516-8). The court lmalready rejected
defendants’ argument above as waived or ataraly, if not waived, has rejected it on the
merits.

Sparta’s liability to Copart for thgrofessional negligence claim would be
$11,364,461, or $16,244,461 if the damages owed to Spaita contract-related claim were a
fee “payable by Copart to [Sparta]” and the tamts actually paid grayable” is not properly
read as a disjunctive “or” phrase.Al§ 18(B)(X)-(Y) (limiting damages to “$5,000,00Q0" . . .
amounts actually paid or payable.”). Because Copart’s successful fraud—concealment cl
involves “willful misconduct” and is not limitedy 8§ 18, the professional negligence claim aw
is limited to the fees Copart plior Copart’s fees payable, $parta. As discussed above, the
jury award of $4,880,000 is not properly calculategas of the liability limit because it does 1
qgualify as “payable” and ISA 8 J8rmits Copart to recover ftlie amount “actually paid” or

“payable.”
22
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Defendants contend the 20 percent comafpae fault of Copart, as found by the
jury, applies after determinirthe cap on Copart’s professiomedgligence damages. ECF
No. 503 at 20 (citing.uttrell v. Island Pac. Supermarkets, In215 Cal. App. 4th 196, 208
(2013) (applying failure to mitigate reductiafter applying doctrine limiting damages to
“amount actually paid” for medical expenses beeantherwise plaintiff's “failure to mitigate
would have had no consequence whatsoever” and because “tortfeasor should be held to
full cost of its negligence or wrongdoing—no maired no less”). In response, Copart cites
Cohen v. Kite Hill Community Ass’'t42 Cal. App. 3d 642, 654 (1983) for the general
proposition that courts constriimited liability clauses narroly. But the court has already
construed ISA 8 18 above. And as noted the camhot “disregard a jury’s finding of fact.”
Acosta 718 F.3d at 828. Here, that finding is thap@rt bears 20 percent tbfe responsibility
for the damages found on its professional negligence claim against Sparta.

Copart also refers to the court’s refiféa admit certain evidence of additional
payments by Copart to Sparta, which Copart otmadmit under Rule(8.(d)(2) of the Federal
Rules of Evidence.” ECF No. 505 at 29 n.15. Tinerchowever will not now consider eviden
the court “refused to admit . . . under R8@&L(d)(2),” including asn example D-1011SeeECF
No. 505 at 38 n.5. Because the jury considgi@dyments to Spartéor Milestones 1 through
7,” Instruction No. 45, the amount of money Spagtzeived from Copart for allegedly deficien
work was before the jury. The court will not “digeed a jury’s finding of fact” as to what Spa
owes Copart based on what Copart paid to Spé&tasta 718 F.3d at 828; P-1076 (admitted
exhibit showing Copart e Sparta $11,364,460.88 in fees).

Deducting Copart’'s 20 percentage of responsibility from the fees Copart paic
Sparta results in Copart’s professionagligence award being capped by ISA § 18 at

$9,091,568.76.

2 Copart paid $11,364,460.88 in fees to SpaBeeP-1076. Eighty percent of that sumli

$9,091,568.70.
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C. Restitution: Unjust Enrichment and Unfair Competition Law (UCL)

Copart asserts Sparta owes restitutio Copart of $11,364,461 in the amount o
fees it paid to Sparta during the projectsdzhon Copart’s unjusinrichment or unfair

competition law (UCL) claims. ECF No. 505 at 10, 24-29. Defendants contend Copart is

entitled to restitution under unjust enrichmenthe UCL. ECF No. 503 at 29-40. Additionally,

defendants argue an award of restitution umide UCL would effect an impermissible double
recovery.ld. at 38-39. As explained below, the courtadmines Copart is not entitled to an
unjust enrichment award, but Copart isithed to $6,332,350.77 as aniezhative remedy to
Copart’s damages award, which does et dhe jury verdict at this time.

1. Unjust Enrichment

Copart argues Spartaliable “for common law unjst enrichment.” ECF No. 505
at 10, asserting “[a] plaintiff cageek restitution in lieu of breach of contract damages when
parties had an express contract, ibutas procured by fraud or isxenforceable or ineffective fg
some reason.Id. at 29. Defendants assert unjust enrieht is unavailable “because, as Copz
concedes, there is a valid, enforceable congaegrning the relationship between Copart and
Sparta.” ECF No. 503 at 21.

“When a plaintiff alleges ungt enrichment, a court mé&onstrue the cause of
action as a quasi-contract claim seeking restitutioAstiana v. Hain Celestial Grp., Inc/83
F.3d 753, 762 (9th Cir. 2015) (quotiRytherford Holdings, LLC v. Plaza Del R&23 Cal. App
4th 221, 231 (2014)). But a plaintiff may not “pugsar recover on a quasentract claim if the
parties have an enforceable agreenm@mjta particular subject matterKlein v. Chevron U.S.A.
Inc., 202 Cal. App. 4th 1342, 1388 (20182¢e Cont’'l Cas. Co. v. Enodis Cargl7 F. App’x
668, 670 (9th Cir. 2011) (“Under California law, urtjegrichment is an #éon in quasi-contract
and is not cognizable when there is a valid aridreaable contract between the parties.”). Ag
this court has recognized previously in disnrmgsa claim for unjust enrichent, “to state a quas
contract claim for restitution or unjust enrichmhgcounterdefendant] must plausibly allege th

absence of any applicable and enforceable cdnpravisions, even if in the alternativel’ennar
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Mare Island, LLC v. Steadfast Ins. CNpo. 2:12-CV-02182-KJM-KN, 2016 WL 829210, at *4
(E.D. Cal. Mar. 3, 2016).

This court’s rulings and the party’s represgions to the couttave all been base
on assertions of an enforceable contract. example, the court dismissed Sparta’s unjust
enrichment claim at summamnydgment, finding “Sparteannot show Sparta’s claims are outsi
the [c]ontract’s scope.” ECFAN264 at 17. Sparta’s equitaldlaims sought “compensation fg
the reasonable value of, omwdit conferred by, Sparta’s wounder the [c]ontract.'ld. Copart
has represented multiple times in this litigation that the agreements in this case “are valid,
enforceable contracts.” Third Am. ComflAC) 1 146, 152, ECF No. 126. During argumer
on defendants’ motion to bifur@atrial, defendants acknowledgémhe element of prejudice is
undercut” because “Copart flat[-]Jout says it intemat to seek [rescission] but, rather, to hold
defendants to the terms of thentract and seek damages, aral[tjourt would consider Copart
bound at this point by that statement . . . ’bfe@ry 9, 2018 Hr’g Tr. at 6:6-14. When the cou
asked Copart if it could “hold [Copart] toaty” Copart responded, “Yes, your Honotd. at
6:15-16. The court then stated “Copa held to that regardles$ whatever else | may sayld.
at 6:17-18seeECF No. 390 at 5-6 (court order denyindeshelants’ motion for bifurcation); EC
No. 341 at 10 (Copart opposition tofeledant’s motion to bifurcate).

The jury verdict affirms the contracttesen Copart and Sparta, precluding unj
enrichment under a quasi-contract claim. jimg found Copart had breached the implied
covenant of good faith and fair dealin§eeVerdict Form at 8. To reach that finding, the jury
first had to find, in relevant pathat “Sparta and Copart enteretbima contract;” “Sparta did all,
or substantially all of the sidficant things that the contraetquired it to do or that it was
excused from having to do those things;” andl t&nditions required fo€opart’s performance
had occurred or were excused . . ..” Indian No. 40. The jury tdhto reject Copart’s
affirmative defenses of unclean hands and waatdgast to some extend award any damages
to Sparta.See id. Verdict Form at 8.

Because the jury found an enforceable contract, Copart may not recover ung

unjust enrichment. To rule otherwise would violate the Seventh Amend®eatAcostar18
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F.3d at 828see also Fraley v. Facebook, In830 F. Supp. 2d 785, 814-15 (N.D. Cal. 2011)
(granting defendant’s motion to dismiss plaintitisjust enrichment clan with prejudice while
denying defendant’s motion to dismiss pldistiUCL claim under any prong because “unjust
enrichment is not an independeatse of action under California law”).

2. New Evidence: UCL Claims

With respect to the unfair and fraudul@nbngs of the UCL, “[t]o the extent the
Court believes the evidence presehto the jury was insufficienGopart requests an opportuni
to present additional trial exhibits and tesiny to the Court.” ECF No. 505 at 25 n.3.
Defendants insist Copart canmsttablish UCL liability. ECF N. 521 at 5-6. And “if the court
held “an evidentiary bench trial . . . ovetdtendants’ objection, [éfendants would contest
Copart’s causation and other evidenchkl” at 5 n.9 (citing ECF No. 522).

The court does not need to admit any new evidence on these claims. The ju
findings and Copart’'s UCL claims “involve commmmsues” such that the court must “follow th
jury’s implicit or explicit factual determinations. Granite State76 F.3d at 10271;.A. Police
Protective Leagued95 F.2d at 1473.

3. UCL Standing

Defendants assert Copart lacks standingstert a UCL claim. ECF No. 503 at
27-29. Copart disagreeSeeECF No. 505 at 24-25 & n.2. Theuwat finds Copart has standing

To have standing under the UCL, a pldfrmaust have “suffered injury in fact”
and “lost money or property as a result @ thnfair competition.” Cal. Bus. & Prof. Code
8 17204. As the California Supreme Court had heelplaintiff must “(1)establish a loss or
deprivation of money or propertyféigient to qualify as injury irfact, i.e., economic injury, and
(2) show that the economic injury was the restjli.e., caused by, the unfair business practic
false advertising that is the gravamen of the claiKwikset Corp. v. Superior Coud1 Cal. 4th
310, 322 (2011) (emphasis removed). At leastaongt has found that standing for a fraudule
prong UCL claim requires the plaifitto prove actual relianceGoonewardene v. ADP, LL.G
Cal. App. 5th 154, 184-87 (201&s modified on denial of ren@Nov. 29, 2016) (rejecting

plaintiff's argument that UC's “as a result of” language only requires showing a causal
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connection or reliance on alleged misrepresgor and reasoning that argument “reflects a
misapprehension oRwikset 51 Cal. 4th at 326-27 & n.10Qkview granted388 P.3d 818 (Cal.
2017) (presenting issue on appeal of wheslggrieved employee in lawsuit based on unpaid
overtime has viable claims against outside vetiaatr performed payroll services under contra
with employer). Because the California Supee@ourt has granted a petition for review in
Goonewardenghe court instead addresses actual reliaet®v as part of the merits analysis
regarding a UCL fraudulent prong clairBeeCal. R. Ct. 8.1115(e)(1) (“a published opinion of
Court of Appeal in the matter has no bindorgprecedential effect, and may be cited for
potentially persuasive value only”).

At trial, Copart argued “Sparta’s conduecluded withholdingof critical project
information from Copart in order to induce Coparpay for incomplete and ultimately worthle
software, and providing an SAP tedat Sparta knew was insufficiently skilled and that Spa
knew was providing flawed and incomplete worlECF No. 505 at 28; May 17 Trial Tr. at 8:1
15, 8:21-9:14, 34:9-22, (Copart’s closing argumefdrreng to Sparta’s “fraud, fatal defects in
[the software] and the full extent of Spartaast incompetence,” including concealing “a fatal
defect with respect” to various modules anda=aling “its strugglingincompetent team”).
Copart specifically argued it “paid Sparta more than $10 million for [a software] system tha
couldn’t generate reports. You can’t make thyat And Copart had no idea. Classic fraud by
concealment.” May 17 Trial Tr. at 21:6%ee alsd®-1076 (showing Copart paid Sparta
$11,364,460.88); JX-2 at 25 (showing $3,250,000 in feeMlilestones 1 through 3 and a
$150,000 bonus); JX-3 at 33 (showing $5,640,000 for Milestones 5-7).

As noted, the jury found for Copart on its claims for fraud—concealment and
professional negligence, awarding Cot69 million and $20.37 million, respectively, havin
considered for both claims the “[p]ayments t@@a for Milestones 1 through 7.” Verdict Forn
at 2, 4; Instruction No. 45. These jury findirggisfy one of the four types of injury tevikset
court identified as an economic injury one caiffer under the UCL.: “surrender in a transactio
more, or acquire in a transacti@ss, than he or she otherwiseul have.” 51 Cal. 4th at 323.

This economic injury also qualifies as an “injun fact” under Article Il of the Constitution,
27
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gualifying as ““an invasion of a legally protected netgt which is (a) concrete and particulariz
and (b) actual or imminent, nobnjectural or hypothetical.Birdsong v. Apple, In¢590 F.3d
955, 959-60 (9th Cir. 2009) (citiBuckland v. Threshold Enters., Ltd55 Cal. App. 4th 798,
814 (2007)).

Defendants rely ohinear Tech. Corp. v. Applied Materials, Iné52 Cal. App.
4th 115, 135 (2007), ari®osenbluth Int’'l, Inc. v. Superior Cout01 Cal. App. 4th 1073, 1078
(2002), to assert that Copart,assophisticated yblicly-traded corporation,” lacks standing.
ECF No. 503 at 28. But those easaddressed a plaintiff's “quort[ing] to represent other
customers” as part of its UCL clainhinear Tech. 152 Cal. App. 4th at 13Rosenbluth Int’l,
Inc. v. Superior Courtl01 Cal. App. 4th 1073, 1079 (2002%, modified Sept. 11, 2002) (“By
purporting to act as their self-appted representative and assegtclaims on their behalf in a
UCL action, Serrano could in fact deprive Rodetiis alleged victims of the individual
opportunity to seek remedies far more extentham those available under the UCL, which i
the plaintiffs to injunctiveelief and restitution.”).

The jury’s findings support Cop&thaving standing under the UCL.

4. UCL Merits

Defendants contend the jury verdict and evidence admitted at trial prevent fir
a UCL violation on the merits. ECF No. 503 at2®- Specifically, defenchds rely on the jury
finding for Sparta on two of Copart’s threeddaclaims, finding Copart had breached the impl
covenant of good faith and fair dealing, réjleg Copart’s unclean Imals defense and finding
Copart was twenty percent at fault feparta’s professional negligende. at 119-21.
Defendants also assert timat facts supporting Copart’s trd—concealment claim would also
support a restitution award under the UGd. at 21-26.

Copart asserts “[tlhe evidence already presetio the jury established that Spat
violated the fraudulent and unfg@rongs of the UCL, and that Capé entitled to restitution of
any and all fees paid or payable to SpartaCF No. 505 at 16. Copart does not argue for an
unlawful prong UCL violation.SeeECF Nos. 505 at 24-29, 516 at 3-4.
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California Business & Professions Caskrtion 17200, also known as the UCL,
prohibits in relevant part “any waiful, unfair or fraudulent busineast or practice . . ..” Each
prong of the UCL, “unlawful,” “undir” and “fraudulent,” providea separate and distinct theory
of liability. Thus, the “unfai’ practices prong offers an independent basis for refeiuth Bay
Chevrolet v. Gen. Motors Acceptance Cor2,Cal. App. 4th 861 (1999) (citation and quotation
omitted);Lozano v. AT&T Wireless Servs., IMe04 F.3d 718, 731 (9th Cir. 2007) (“Each prong
of the UCL is a separate and distinct theor{iadgility” and “an independent basis for relief.”)
(citation omitted).

To prove a claim under the unfair or frauehll prongs, a plaintiff “must show that
members of the public are likely to be deceived by the practleata v. Superior Court91 Cal.
App. 4th 1128, 1144 (2001) (citations mitte@ourts assess likelihood of deception under a
“reasonable consumer standardReid v. Johnson & Johnspn80 F.3d 952, 958 (9th Cir. 2015).
Further, to establish a fraudulent prong claim urtde UCL, a plaintiff must demonstrate actual
reliance.In re Tobacco Il Casegl6 Cal. 4th 298, 325 (2009).

The court applies these standards tguhgs findings, addressing the parties’
specific arguments for each prong.

a) Fraudulent Prong

Copart contends Sparta is liable anthe UCL'’s fraudulent prong. ECF No. 505
at 26-27. Defendants assert there is no eviddgratenembers of the public were likely to be
deceived in part because Copaut forth no evidence showing any “statements disseminated to
the public.” ECF No. 503 at 32-34n response, Copart asserts thkely to deceive” standard
for a fraudulent prong UCL claim does not requarpublic statement. ECF No. 516 at 2.

Distinct from common law fraud, a frdulent prong UCL claim requires only a
showing that “members of the public are likely to be deceiv8e&iryman v. Merit Prop. Mgmt.}
Inc., 152 Cal. App. 4th 1544, 1556 (2007). There can bmlation without “actual deception,
reasonable reliance and damagBd&ugherty v. American Honda Motor Co., Int44 Cal. App.
4th 824, 838 (2006). In alleging a failure to disclosderial facts, plainti must show that the

defendant had a duty to disclose those faBtxryman,152 Cal. App. 4th at 1557 (“Absent a
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duty to disclose, the failure to do so doessugport a claim under the fraudulent prong of the
UCL.”); see also Buller v. Sutter Health60 Cal. App. 4th 981, 986 (2008). Additionally, the
UCL “imposes an actual reliance requiremenplaintiffs prosecuting a private enforcement
action under the UCL’s fraud pronglh re Tobacco Il Caseg6 Cal. 4th at 326. In other words,
the plaintiff “must allege he or she was motivatedct or refrain from action based on the truth
or falsity of a defendant’s statement, not merely on the fact it was midekset Corp.51 Cal.
4th at 327 n.10Ehrlich v. BMW of N.A., Inc801 F. Supp. 2d 908, 919 (C.D. Cal. 2010) (“In an
omissions case, omitted information is material if a plaintiff can allege that, had the omitted
information been disclosed, one would have lsagare of it and behaved differently. . . .
Materiality is viewed from the [perspective] of the reasonable consumer.”) (Mt v.
Wassermayb Cal. 4th 1082, 1093 (1993) (internal tdas removed)). Although a fraudulent
prong UCL claim does not requireasonable reliance by the allegedtim, “[t|he determination
as to whether a busingssactice is deceptive is based on tlkelly effect such [a] practice would
have on a reasonable consumevidrgan v. AT&T Wirkess Services, Incl77 Cal. App. 4th
1235, 1256-57 (2009) (citinglcKell v. Washington Mut., Inc142 Cal. App. 4th 1457, 1471
(2006)).

The jury’s findings for Copart on its fraud—concealment claim also prove up
Copart’s fraudulent prong UCL claim. The jurgd to find “Sparta had a duty to disclose”
certain facts to Copart. Instiiom No. 17. The jury also had to find Sparta “intentionally failed

to disclose one or more of” these facts “thateMenown only to Sparta and that Copart could pot

o

have discovered.ld. “Had the omitted information been disclosed, Copart reasonably woul
have behaved differently.ld. These findings reflect actuadliance by Copart on Sparta’s
intentional failure to disclose certain factesulting in Copart’s being “harmedd. The jury’s
finding that “Copart reasonably would have baddhdifferently” reflects the perspective of a
reasonable consume®ee Ehrlich801 F. Supp. 2d at 91®lorgan, 177 Cal. App. 4th at
1256-57. And the jury’s finding that “Copart cduiot have discoveredhis intentionally
concealed information precludes a finding of mastiterreasonableness if Copart prevails here.

Instruction No. 17see Broberg v. Guardian Life Ins. Co. of Afrv.1 Cal. App. 4th 912, 921-22
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(2009) (plaintiff denied recoverpnly if his conduct is manifestlynreasonable in light of his
own intelligence or information. It must appdaat he put faith in ©@esentations that were
‘preposterous’ or ‘shown by facts within his obseiaato be so patently and obviously false t
he must have closed his eyes to avoid discogttlge truth.”) (citation omitted). “Moreover,
under California law, whether relie@ was reasonable is a questbiiact for the jury, and may
be decided as a matter of law only if the $g@érmit reasonable minds to come to just one
conclusion.” Id. at 929 (citation omitted}see also Davis v. HSBC Bank Nevada, N681 F.3d
1152, 1163 (9th Cir. 2012).

(2) Public Statements

hat

Defendants assert “Copart has not preskatshred of evidence establishing either

that (a) Sparta made any remetations at all to the public; ¢i) that members of the public
were likely to be deceived by anything Sparthali did not do.” ECHWNo. 503 at 32. Defendan

cite multiple cases to support their asserti@t @opart has not proven a fraud claim because

Copart has not established any statement made to the plablat.33-34. But defendants’ cited

cases include incomplete statements of standards from cases that involves competitors, not

consumers.

For example, defendants cEapress, LLC v. Fetish Grp., Inelé4 F. Supp. 2d
965, 980 (C.D. Cal. 2006), a case involving a competitor suing for UCatink. There, the
court ruled competitor plaintiff “failed to point By evidence suggesting it sufferady harm.”
Id. (emphases in original). The court alsarid plaintiff did “not pant to any evidence
suggesting that the representations concernmgapyright were disseminated to the public, I¢
alone likely to deceive the pli’ in relation to plaintiffsUCL claim for fraudulent conductd.
The court’s ruling reflects the minquiry that applies to fralulent prong claims: likely public
deception. The court’s ruling alseflects a rule specific to comters suing for UCL violations
as stated iWatson Labs., Inc. v. Rhone-Poulenc Rorer, h€8 F. Supp. 2d 1099, 1121 (C.D.
Cal. 2001). InVatson the court identified no casesolight under the UCL'’s fraudulent prong
“allowing one competitor to proceed against &eoton the basis that the defendant deceived

him.” Id. The court announced “[t]here is no casthatrity that ‘frauduleritbusiness acts were
31
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separately actionable by business competitors absamwing that the plib, rather than merely

the plaintiff, is likely to be deceived.ld. TheWatsoncourt likened its fraudulent prong analys
to the unfair prong analysis conduwtie another competitor UCL cageel-TechCommc'ns, Inc.
v. Los Angeles Cellular Tel. G0 Cal. 4th 163, 184-85 (1999) (establishing a more rigorous
unfair prong test for UCL claims between competito&@e Watsqril78 F. Supp. 2d at 1121.
TheWatsoncourt repeated the importance thatd&t necessary under the ‘fraudulent’ prong ta
show deception to some members of the publibaom to the public interest, and not merely the
direct competitor or other noreasumer party to a contractldl.

Here, Copart was not a competitor of Sparta, much less a direct competitor.
Instead, Copart was Sparta’s consumer, and the jury found Copart was deceived bySeparta.
Verdict Form at 2; Instruction No. 1FZavie v. Procter & Gamble Cp105 Cal. App. 4th 469,
512 (2003) (“[T]he question whether it is misleaglio the public will be viewed from the
vantage point of members of thegeted group, not othets whom it is not primarily directed.”).
NeitherExpressnor Watsonapplies here Watsonitself does not require a public statement: a
plaintiff may satisfy the UCL’s fraudulent proiy showing “deception to some members of the
public, or harm to the public interest,” or tmag¢mbers of the public are “likely to be deceivedf
by defendants’ conductVatson 178 F. Supp. 2d at 112A complete reading diVatsonalso
helps explain why plaintiffs can assertudallent prong UCL claims isuits involving home
mortgages, which consist of representations tmtpe plaintiff homeowner, not to the public.
See, e.gMajd v. Bank of Am., N.A243 Cal. App. 4th 1293, 1296, 1303 (20H3),
modified(Jan. 14, 2016) (plaintiff alleging “defendamtrongfully foreclosed on his home”);
Ellsworth v. U.S. Bank, N.A908 F. Supp. 2d 1063, 1089 (N.D. Cal. 2083)Idate v. Wilshire
Credit Corp, 686 F. Supp. 2d 1051, 1067 (E.D. Cal. 2010) (ckMegson 178 F. Supp. 2d at
1121, for showing deception to members of publ harm to public interest, aldiedical
Instrument Development Laboaaies v. Alcon LaboratoriedNo. C 05-1138 MJJ, 2005 WL
1926673, at *5 (N.D. Cal. 2005), as aternative “to alleg[ing] that ‘members of the public ar

D

likely to be deceived’). If fraudulent proridCL claims required public statements, then
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homeowners could not allege fraudulent prond-daims in relation to their home mortgages
where no actionable statements were public.

Because the UCL does not require a pustiatement for consumer UCL claims,
the court need not consider Copart’s remdence, Takenouchi Supplemental Declaration
Exhibit A, ECF No. 517-1, to which defendantseattj“as outside the juryial record.” ECF
No. 521 at 5 n.7.

(2) Evidence at Trial

Defendants also contend Copart hasproved “members of the public were

likely to be deceived by anything Sparta did @t dot do.” ECF No. 503 at 32. But the evidence

before the jury, which resulted in the jigyinding fraud—concealment, supports likely
deception of members of the public. At trial, fhwy heard from Vincent Phillips, Copart’s Chigf
Technology Officer, who signed off on Mileste installments based on defendants’

representations aheir progressSeeMay 3 Trial Tr. at 65:9-191:1Wlay 8 Trial Tr. at 6:15-

65:2, ECF No. 451. During Phillips’ testimony, Copattoduced multiple internal emails from

Sparta employees to Phillips and asked if Phillips had seen those emails or learned the sybstan

communicated in those emails before signingoffvarious MilestonesThe court summarizes
the relevant exhibits angitness testimony below:

B P-90, dated January 20, 2012, is an inte8marta email exhibit in which a

Sparta employee discussed “our dynamic and constantly changing approach”

resulting in “certain side effectsDifficulties included the “[w]hole offshore
team find[ing] it difficult to haveclear understanding @iiings /changes

happening in [Sparta’s] present model . . . .” Another employee observed
“poor quality” in “functional specificatin documents,” including “[ijnaccurate

wrong references and with wrong datapping sheets.” No party asked

Phillips about this document, which is dated more than a month after Phillips

signed off on Milestone 1SeeD-1053 (December 7-8, 2011).
B P-118, dated February 22, 2012, is an irgk8Bparta email exhibit in which a

Sparta employee observed “many placdbd” when Sparta’s “design phass
33
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is [technically] complete and shouldt have ANY placeholder.” Phillips
never saw this email, and the substanf this communication was not share
with him at any time. May 3 Tridlr. at 109:16-111:4, 1119-112:5. Phillips
had already signed off on Milestonk2 at the time it was senkd. at 111:7-
12;seeD-605 (Milestone 2 sign-offated February 2, 2012); D-1053
(Milestone 1 sign-off, dated December 7-8, 2011).

P-474, dated December 11, 2012, is an iateBparta email exhibit in which
Sparta employee stated, “I think, theraikck of documentation but that wa
the case back in Feb[ruary 2012] when we signed up document in 8 wee
Another Sparta employee stated “t@end lack of detailed documentation
....." Phillips never saw this email at any point from October 2011 to
September 2013. May 3 Trial Tr. at 146:10-15. Phillips never learned frg
anyone at Sparta aboutaek of documentationld. at 146:16-19, 149:23-
150:1.

P-133, dated February 29, 2012, is an irae8parta email exhibit in which &
Sparta employee comments on improvements to a power point presentat
That employee states he has “reseoraticalling High level plan/Testing anc
training strategy as key deliverables asythll are not solid. High level plan
was done in order to meet end date®qgj training strategy - we will not be
responsible for training and Testing $&@y is questionable.” Phillips did no
see this email “on or about the dateivas sent. May 3 Tal Tr. at 114:4-7.
The same day of this email, Phpki had signed off on Milestone 3, which
included a “high-level test plan.ld. at 114:8-25seeJX-2 at 24 (“High-Level
Test Plan” as part of Milestone 3time Design Statement of Work). Phillips
did not see the email in P-133 any tifm@m October 2011 to September 201
May 3 Trial Tr. at 115:13-16. And Sparaver shared during the project th

information about the high level plan and testing stratédyat 115:17-20
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Phillips had testified that “two to five ga” before code delivery for Milestones
7, Sparta employees told him “that this représemuality code that 8y had tested and was
ready to be moved into usercaptance testing.” May 3 Trial Tat 131:17-20. Phillips then
approved the coddd. at 131:21-22. Phillips also testified he did not know about the “sever

problems” with the “BI/BW component that gentasreports” even at the time he decided to

(“No, they did not. Quite the opposite.”). Nobody from Sparta told Phillip
the test plan and trammg plan were not solidld. at 115:21-116:2.

P-134, dated March 3, 2012, is a Spartaieaxhibit that includes a Sparta
employee stating the project plansvaery poor quality” and appears to
reflect a view looking back. This eméaldated just after Phillips signed off
on Milestone 3 on February 29, 2018daefore Phillips signed off on
Milestone 4 on March 28, 2012. D-870£1:1055. Phillips did not see this
email at any time from October 2011 to September 2013, and no Sparta
employee told Phillips about the infortitan contained in this email. May 3
Trial Tr. at 121:8-15 (“No. They shared the opposite.”).

P-213, dated from May 10 to May 25, 2012armsinternal Sparta email exhib
containing in part the following messag@&hanks for this note. Here are
some of my observations tHatds to initiate thigdiscussion. Most of ‘to be’
design documents are weak and agaificantly incomplete. Client has
approved those only in good faith, aBiinon is very vocal about it®” Phillips
never saw this email between October 11 and September 2013, and no §

employee told Phillips the information cairted in this email. May 3 Trial T

at 117:23-118:11. Phillips had signdfian Milestones 1, 2, 3, 4 and 5 at the

time it was sentld. at 118:12-15; D-1056 (Phillips signed off on Milestone
on May 4, 2012).

3 Simon Rote, a Copart employeBeeECF No. 367-1 at 4.
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terminate Spartald. at 154:9-13, 160:9-12. Sparta empmey had assured him that Sparta was
using proper methodologyd. at 151:4-152:13.
If Phillips had known the information fromternal Sparta emails reviewed with

him during his testimony, Phillips would not haeeminated Sparta for convenience under th

D

ISA—he “absolutely” would have terminated Sparta for caldeat 164:7-16. Sparta received
its last payment, for Milestone 7, “sometimehe July-August time frame of 2012.” May 16
Trial Tr. at 164:7-9 (Nadgaufiéestimony), ECF No. 482ge alsd-1058 (Milestone 7 sign-off
dated June 29, 2012).

The evidence presented at trial supptrésjury’s finding forCopart on its fraud—

concealment claim. Assuming the jury found Philtpsdible, as it must have, then the evidence
above shows “Sparta did not disclose a singlemodule was not functioning and might cause
‘severe’ problems” and “Sparta did not disclasgoing failures regarding its project team.”
Instruction No. 17. Phillips’ signg of approvals for Sparta’s work while unaware of ongoing
project issues, as outlined above, constitutégmnt “anecdotal evidere” of a likelihood of
deceiving members of the public if prajyecredited by the jury, as her€lemens v.
DaimlerChrysler Corp.534 F.3d 1017, 1026 (9th Cir. 2008). The evidence reviewed above
reflects more than “a few isolated’ examples of actual deceptimh.(citing Brockey v. Moorge
107 Cal. App. 4th 86, 99 (2003¥ee alscE. & J. Gallo Winery v. Gallo Cattle C®67 F.2d
1280, 1292 (9th Cir. 1992) (“Evidenoé actual confusion is relevatud the issue of likelihood of
confusion . . ..").
The evidence before the jury here differs from the plaintiff's allegations of actual
confusion or deception iRahman v. Mott's LLANo. CV 13-3482 SI, 2014 WL 5282106, at *2
(N.D. Cal. Oct. 15, 2014), in which the plafhalleged that a misleading “No Sugar Added”
label on a particular apple j@drand misled him into purchag that product over others.
There, the court found “because Hikegedly deceptive nature of teatement is not self-evident

(presumably both parties would agteat “No Sugar Added” is litely true, in that it accurately

4 Vaibhav Nadgauda, a former Executive Vice President of Sparta Consulting. ECK
No. 282-4; May 16 Trial Tr. at 77:13-21.
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reflects the ingredients used to make Mott's 100% Apple Juitek)dt *9. Thus, the court
reasoned, the plaintiff “must introduce some additi@vadence . . . to raise a triable issue of f
as to whether a reasonable consumer wbeldhisled by the lalieg on Mott’'s 100% Apple
Juice. The testimony of a single consumer jputative class of potentig millions is not enough
to meet this burden.1d.

Unlike the plaintiff inRahman Copart’s evidence of actual deception involved

act

deception as to multiple issues throughout an ongwiogct. Copart did not seek to represent a

putative class. And Copart’s fraudulenvpg UCL claim involves fraud—concealment or
omissions, not an affirmative misrepresentatiQupart’s claim is therefore governed by other
requirements, including as ou#id above, including the fraudoteprong test for an omissions
case. Ehrlich, 801 F. Supp. 2d at 919ee Berrymanl52 Cal. App. 4th at 155Buller v. Sutter
Health,160 Cal. App. 4th at 98®augherty 144 Cal. App. 4th at 838.

b) Unfairness Prong

Copart contends “a showing of ‘immoral, unethical, oppressimscrupulous or
substantially injurious’ eanduct also satisfies the ‘unfair’ prg’ of the UCL. ECF No. 516 at 2
(citing Smith v. State Farm Mut. Auto. Ins. C@3 Cal. App. 4th 700, 719 (2001); ECF No. 55
14-15). Defendants contend the California Sugr€urt has rejectedahdefinition as “too
amorphous,” providing “too littiguidance to courts and busase’ ECF No. 521 at 4 (citinQel-
Tech 20 Cal. 4th at 184-85).

Contrary to defendants’ argume@il-Techdoes not clearly apply here to bar th
definition fromSmith v. State Farmf what unfairness means for a consumer UCL clainCedir
Tech the California Supreme Court adopted a test for competi8#e20 Cal. 4th at 187 n.12
(“This case involves an action by a competétheging anticompetitive practices. Our discuss
and this test are limited to that context. Nothwe say relates to actions by consumers . ...’
As has already been reviewed, Copart was Sparta’s consumer or client, not a congesitor.
generallyJX-1.

In cases not involving direct competitoseme California courts have still read

“Cel-Techto require that [apublic policy which is a predicate the action must be ‘tethered’ t¢
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specific constitutional, statutory or regulatory provisionScripps Clinic v. Superior Coyrt08
Cal. App. 4th 917, 940 (2003). Thus, there ane two opposing lines dtalifornia appellate
court opinions defining what constitutes“anfair” business practices for the UCSee,
e.g, Morgan v. Harmonix Music Sys., Indlo. C08-5211 BZ, 2009 WL 2031765, at *4 (N. D.
Cal. July 7, 2009) (notinthe split in authority)Bardin v. Daimlerchrysler Corp136 Cal. App.
4th 1255, 1264-75 (2006) (same). “One line defimmafair’ as prohibiting conduct that is
immoral, unethical, oppressive, unscrupulous ortauibiglly injurious to consumers and requir
the court to weigh the utility of the defendanttsnduct against the gravity of the harm to the
alleged victim.” Bardin, 136 Cal. App. 4th at 1259 (citirgmith v. State Farn®3 Cal. App. 4th
at 718-19). “The other line afases holds that the public myliwhich is a predicate to a
consumer unfair competition action under the &imfprong of the UCL must be tethered to
specific constitutional, statutory, or regulatory provisionBdrdin, 136 Cal. App. 4th at 1260-
61 (citingScripps Clini¢ 108 Cal. App. 4th at 940).

The Ninth Circuit, addressing these oppgdines of opinions, has held that
“adopting one standard does not restate rejection of the otheiti upholding a federal district
court’s application of the test froBmith v. State Farn®3 Cal. App. 4th at 718-1%ee Lozano
v. AT&T Wireless Servs., In&04 F.3d 718, 736 (9th Cir. 2007). Uazangq the Ninth Circuit

referred to thé&mith v. State Farrest as “the balancing testhd noted the California Supreme

Court’s rejection of that tesin suits involving unfairness tthe defendant’s competitorsid. at
735. Although the California Court of Appeal &pd “the three-pronged $econtained in the
Federal Trade Commission [(FTC)] Act,” thezanocourt did “not agree that the FTC test is
appropriate in this circumstanteégeclining “to apply the FTC standard in the absence of a cl
holding from the California Supreme Courid. at 736. Instead, the Ninth Circuit observed tf
two remaining options, thmith v. State Faripalancing test and ti@el-Techtethering test,
“are not mutually exclusive.ld. “In the absence of further clarification by the California
Supreme Court, [the Ninth Circughdorse[d] the district court’pproach to the la as if it still

contained a balancing testld. In a later case, the Ninth Quit has applied both the balancing
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test and th€el-Techtethering test to pintiff's UCL claim. See Davis v. HSBC Bank Nevada
N.A, 691 F.3d 1152, 1170 (9th Cir. 2012).

At hearing, Copart clarified it is nosserting “any tethering to a constitutional,
statutory, or regulatorgrovision.” Hr'g Tr. at13:21-14:7, ECF No. 515The court therefore
applies only the balancing test, consistgith the Ninth Circuit’s opinions ihozang 504 F.3d
at 736, andavis 691 F.3d at 1170.

(2) Fraud—Concealment
Here, the jury findings for Copart ats fraud—concealment and professional
negligence claims also prove up Copart’s unfair prong UCL claim. The same jury conclus
and evidence reviewed above in connection @itpart’s fraud—concealment claim also supy

a finding that Sparta’s behavior was “imraly” “unethical” and “unscrupulous.See Smith v.
State Farm93 Cal. App. 4th at 718-19. And Sparteduct was “substéally injurious” to
Copart, resulting in Copart’s approving Milestones and paying millions of dollars without
information that credibly would have caused Ppdlto terminate Sparta for cause or Copart t
“behave(] differently.” Instruction N. 17; P-1076 (showing $11,364,460.88 in payments to
Sparta related to Milestones 1dhgh 7). This case thus is unlikedsdon v. Mars, Inc162 F.
Supp. 3d 1016, 1027 (N.D. Cal. 2018ff'd, 891 F.3d 857 (9th Cir. 2018), in which the court
ruled “the absence of” information on packagihguat the source of Marstcoa beans was “n
‘substantially injurious to consumers’ or necessarily immoral” because plaintiff, “like any ot
consumer, has access” to this information elsewheteHere, Phillips never had access to th
information Sparta employees did not share with hH8ae alsd&rubenstein v. The Gap, Int4
Cal. App. 5th 870, 880 (201 #gview deniedNov. 29, 2017) (finding injury “not substantial
because consumers” were getting “brand name items for low prices” and consumers “who
could ask if the brand name itemsre identical to other merahdise with the same brand nam
inspect the merchandise before purchase anthréte merchandise if it was unsatisfactory).
The court also must balance “the utildf/the defendant’s conduct against the

gravity of the harm to the alleged victimSmith v. State Farn®3 Cal. App. 4th at 718-19

(citation omitted). As noted above, the grawfythe harm was quite large, even for a large
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company: millions of dollarpaid to Sparta. And the jugwarded a significant amount, $4.69
million, for Copart’s fraud—concealment claim. Verdict Form at 2.

Defendants do not argue for the utility of any of their condS8eieECF Nos. 503,
518, 521. Nor does the court find itgilin “intentionally fail[ing] to disclose” or “conceal[ing]”
information a party “had a duty to disclose” wih “inten][t] to deceive” the other party “by
concealing the fact(s)” when the other party S@@ably would have behaved differently” if “th
omitted information had been disclose&&elnstruction No. 17MacDonald v. Ford Motor Co.
37 F. Supp. 3d 1087, 1099 (N.D. Cal. 2014) (“Underiddancing test, [defendant’s] failure to
disclose the alleged safety problems . . . wilsout utility, and theredre does not outweigh the
harm [p]laintiffs suffered as @sult of the dedctive” products)L.ong v. Graco Children's Prod.
Inc., No. 13-CV-01257-WHO, 2013 WL 4655763, at *9 (N.D. Cal. Aug. 26, 2013) (“[T]here
would be no utility in the defelants’ provision of a defectiy@oduct or failure to notify
consumers about the defect . . . .").

Weighing Copart’'s harm against defendacebnduct based on the jury’s implicit
factual determinations, the court finds Cogasgvails on an unfairness prong UCL claim.

(2) Professional Negligence

The court also finds Copart’s succesgitdfessional negligence claim supports
unfairness prong UCL claim. Defendants areeaxdrthat “Copart citeto” no authority “to
support its position that a finding hud or professional negligence is sufficient to meet the
‘unfair’ prong.” ECF No. 521 a&. But Copart has cited autlitgrthat negligence can support :
fraudulent or unlawful prong UCL clain5eeECF No. 505 at 28. For instance, while analyzi
fraudulent and unlawful prong UCL claims, oraud determined “plaintiffs’ UCL claim may
proceed to the extent it is based upon [defendant’s] established negligelecsieéy-Maclean v.
Safeway, In¢.No. CV 11-01230 RS, 2014 WL 1364906, at(K8D. Cal. Apr. 7, 2014). Anothe
court ruled “[p]laintiff's [Real Estate SettlemeArocedures Act] and negligence allegations
survive[d] [d]efendants’ dismissal motion,” concluding that “[tjhese allegations of unlawful
conduct . . . provide predi@tiolations to support Jfaintiff's UCL claim.” Gardner v. Am.

Home Mortg. Servicing, Inc691 F. Supp. 2d 1192, 1201 (E.D. Cal. 2010).
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The court notes at least one other cbad sustained a “UCL unfair prong claim’
and a “negligence claim” while dismissing all other clairBee Rovai v. Select Portfolio
Servicing, Inc.No. 14-CV-1738-BAS-WVG, 2018 WL 318@3, at *2, 25 (S.D. Cal. June 27,
2018). There, the court dismissed without ydeje a “claim for a preliminary and permanent
injunction” but dismissed all other claimsth prejudice, including “a UCL claim under the
unlawful and fraudulent prongsld.; see also Pemberton v. Nationstar Mortg. LIN®. 14-CV-
1024-BAS-WVG, 2018 WL 3126102, &29 (S.D. Cal. June 26, 2018) (same except sustaining
“negligence claims” in additioto “UCL unfair prong”).

This court therefore applies the UCL unfair prong balancisigttethe jury’s
professional negligence finding her€o find Sparta liable for pretsional negligence, the jury
had to find Sparta failed “to use the skill asate that a reasonably careful SAP [Systems
Applications and Products] systems integratoulMtdnave used in similar circumstances.”
Instruction No. 27. The jury’s findg of that level of skill andare could have been “based only
on testimony of witnesses Laar Hartfield [Copart’s expert]ral James Mottern [defendants’
expert] . ..."Id.

It is true that “[s]imply &serting that a party breach@a@ontract is not enough to
make the breach ‘unfair’ under the UCL. The breach mdspendentlgonstitute unfair
conduct . . . .”Soriano v. Countrywide Home Loans, |Indo. 09-CV-02415-LHK, 2011 WL
2600759, at *12 (N.D. Cal. June 30, 2011) (emphaswsiginal). But the jury’s finding that
Sparta breached the standard of care requirea fiading of professional negligence is a finding
of conduct independent ofraere breach of contrac6eeRobinson Helicopter Co. v. Dana
Corp, 34 Cal. 4th 979, 998 (2004) (recognizing “cortdarmounting to a breach of [contract]
becomes tortious when it also violates a duty petelent of the contract arising from principles
of tort law”) (citation omitted).

Copart’s “SAP implementation expert” wéss LaBaron Hartfield testified to the
existence of “ASAP methodology,” a “set of ptiaes that SAP has researched, conformed and
refined over years of implementations of differ8AP projects working in concert with their

partners, i.e., their customers, to ensure 3#R projects are deploysdccessfully, that goals
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are met.” May 8 Trial Tr. at 109:9-15, 113:20-2%artfield also testified that “most and the
majority [in SAP project management] lookthé PMBOK, which is ta Project Management
Body of Knowledge, which structures hgnojects should be managed as well’ at 114:1-4.
The PMBOK “is actually a published setrecommendations and standards for managing
projects,” including “execution ...staffing, . . . financial aspects. how to close out projects,
how to really safeguard a projeetjerything from assessing riskenosure that not only is there
something delivered, but you deliver what was expectti.at 114:13-20.

Hartfield testified in hs opinion Sparta “did nottheet these professional
standardsld. at 117:8-13. According to Hartf@| “Sparta’s performance” on “its risk
identification and risk mitigation responsibgs” was “poor” and even “ridiculous.id. at 126:4-
11. Sparta’s use and syncing of ECC and CRdnponents for Copart involved a “deficient”
design, “one of the designs that BAighly does not recommend . . .Id. at 127:19-25.
Hartfield also opined that Spadastaffing on the project “did nbtneet applicable professional
standardsld. at 130:14-19. Sparta’s project managenpeattices were “severely” deficient.
Id. at 131:1-5. Independently, a Sparta emploges email dated January 30, 2013 concede
least in part, that “[p]roper implementati of ASAP methodologgidn’t happen.” P-554.

Hartfield’s testimony and exhibits suels P-554 were before the jury, and
Hartfield was cross-examined vigausly by defendants’ counsebeeMay 8 Tr. at 152:18-
182:10; May 9 Tr. at 7:16-11:5, ECF No. 458. Thg'gifinding in in favor of Copart on its
professional negligence claimgdred a finding that “Sparta ta duty as an SAP systems
integrator,” that “Sparta breached that duayitd that “Copart suffered actual loss or damage
resulting from the professional negligence.” Verdict Form at 4; Instruction Nos. 26-27. Th
could not have found for Copart if Sparta’s “effowere] unsuccessful” of Sparta made “an
error that was reasonable under the circumstahdastruction No. 28. The jury awarded $20.

million in damages to Copart. Verdict Form at 4. These findings of professional negligend

® ECC “stands for ERP central component,” and CRM is the “customer relationship
management component of SARSEeApril 30 Trial Tr. at 39:14-40:3, ECF No. 423.
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support a finding that Sparta’s conduct was “satgally injurious,” ifnot “unethical.” Smith v.
State Farm93 Cal. App. 4th at 719.

As with defendants’ fraud—concealmedéfendants here do not argue they
offered any utility to defiedants through their conducieeECF Nos. 503, 518, 521. Similar ta
defendants’ fraud—concealmentiatediscussed above, the courtds no utility in Sparta’s

breaching its duty to maintain the applicable pssfenal standard of caras the jury found. Th¢

A%

gravity of the harm here is larger than itssfar fraud—concealment, reflected in the jury’s
award of $20.37 million compared with $4.69 millic8eeVerdict Form at 2, 4.

The court finds defendants’ conductsbkd on the jury’s implicit factual
determinations for Copart’s professional negige claim, satisfies Copart’s unfair prong UCL
claim.

5. Causation

Copart contends the jury’s finding chusation in connection with Sparta’s
liability to Copart on fraud and professiomedgligence binds the court under the Seventh
Amendment. ECF No. 516 at 4. Copart asgues Sparta waived any argument on causatign
“with respect to anythingther than lost profits.” ECF N&16 at 4 (citing ECF No. 457 at 25).

Defendants assert they have notwed arguments on causation “by only
challenging causation as to lost profits in itddRa0 motion,” because Rule 50(a) requires a jury
trial. ECF No. 521 at 6. Additionally, defendsuairgue Copart cannot show causation because
Copart has not causally linked any omissionsa‘&pecific payment to Sparta.” ECF No. 503 at
32-33. Defendants contend “nearly all of the emaild issues Copart alleges Sparta failed to
disclose cannot support restitut because they occurrafter all of the payments Copart seeks to
claw back as restitution.td. (emphasis in original).

Copart asserts Sparta failed to presatdence at trial “about when Copart paid
Sparta for Milestones 1 through 7, so theneaslate other than the date of termination
(September 7, 2013) from which to judge Coparigance.” ECF No. H at 4. Regardless,

Copart contends, “there is ample evidenctherecord of Spartafaud and professional
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negligence leading up to and surrourgdCopart’'s Milestone 7 sign-off.Id. (citing TSD Exs. E-
J).

As stated above, Rule 50@plies “[i]f a party hasden fully heard on an issue
during a jury trial.” Fed. R. Civ. P. 50(a)(Bge Ritchie451 F.3d at 1022-23 (explaining
difference between Rule 50(a), which appliepity trials, and Rul&2(c), which applies to
bench trials). Rule 50(a) waiver applies tRuwde 50(b) motion for judgment as a matter of lav
because that motion is a renewed 50(a) motea.Daddy Softwareb81 F.3d at 961. “[A] party
cannot properly ‘raise argumerin its post-trial motion forydgment as a matter of law under

Rule 50(b) that it did not raise its preverdict Rule 50(a) motion.’Id. (quotingFreund 347

F.3d at 761Zhang 339 F.3d at 1028-29 (“The failure to raisestissue prior to the return of the

verdict results in a complete war” for judgment as a matter #w under Rule 50). This court

v

D

'S

order and the parties’ argumehesre do not involve a Rule 50 motion for judgment as a matter of

law.

It should be no surprise to Copart tdafendants argue against Copart’s UCL
claim more fully here than in their Rule 50¢aption. At trial, while expressing different views
on the jury’s factfinding re with respect to the UCL claims glparties agreed the court, not tk
jury, would resolve the UCL clais, which justified the court'sot adopting Copart’s proposed
final instructions on its UCL claimSee idat 18:21-19:23; ECF N&84 at 13-15 (defendants
objecting to Copart’s proposed jury instructiamrsUCL claims because these claims “must bg
decided by the [c]ourt, not jury”). The cotinerefore addresseausation under the UCL.

Here, the jury’s factfinding on Copartfsaud—concealment claim binds the cou
on UCL causation as to Mileston2shrough 7. The jury heard eeldce on various of Sparta’s
omissions occurring throughout February 2052eP-118 (Feb. 22, 2012), P-474 (dated Dec.
2012 but referring back to “February [2012]P;133 (Feb. 29, 2012). The jury also heard
testimony from Phillips, who signed off on Milestones 1 through 7 for Copart, about Sparta
never informing him about the contents of $aa@ommunications aboptoject issues. May 3
Trial Tr. at 109:16-111:4, 111:19-112:5, 115185:2, 146:10-19, 149:23-150:1. This evideng

existed well before Phillips’s sigrg off on Milestones 3 through BSeeD-870-1, D-1055, D-
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1056, D-1057, D-1058. Other evidence supporteduhy’s causation finding on Copart’s

fraud—concealment claim. One e-mail, P-134edaviarch 3, 2012, which Phillips had not seen

or learned of, May 3 Trial Tr. at 121:8-15, wasats&hortly after Phillips signed off on Mileston
3 but well before Phillips signed off on Milestone @ompareP-134 with D-870-1 (Philips
signed Feb. 29, 20123nd D-1055 (Phillips signed Mag8, 2012). Communications in P-213,

an internal Sparta email, occurred shortly after Phillips sigffeach Milestone 5 but well before

Phillips signed off on Milestones 6 through@ompareP-213 (May 10 to May 25, 2012¥jth
D-1056 (Phillips signed May 4, 2012), 57 (Phillips signed June 7, 201@hd D-1058
(Phillips signed June 29, 2012). Phillips alsstifeed that “two to five days” before code
delivery for Milestones 5-7, Sparganployees told him “that thigpresented quality code that
they had tested and was ready to be movedusego acceptance testingMay 3 Trial Tr. at
131:17-20. Phillips then approved the cottk.at 131:21-22.

If Phillips had known of the information contained in internal Sparta emails,
Phillips would not have terminated Spdita convenience under the ISA—he testified
“absolutely” would have terminated Sparta for causeat 164:7-16. The jury found causatio
sufficient to sustain a finding that if “thmmitted information [had] been disclosed, Copart
reasonably would have behaved diffetly.” Instruction No. 17.The jury also found “a causal
connection between the negligeohduct and any resulting injuty Copart” for professional
negligence, where the jury awarded $20.37 milliogelolain part on “[p]Jayments to Sparta for
Milestones 1 through 7.1nstruction No. 45seeVerdict Form at 4.

Although the exhibits referrinp the February 2012 timeframe are dated Febr
22 or later, those exhibits and Phillips’sttmony still support cautian with respect to
Milestone 2. First, a Sparta employee communicating in a December 11, 2012 email cont
exhibit P-474 refers to “back in Feb” withagpecifying when in February the “lack of
documentation” occurred. Second, in P-118,di&ebruary 22, 2012, a Sparta employee in g
internal email observed “many placeholders’entSparta’s “design phase is [technically]
complete and should not have ANY placeholdértiese observations are close enough in tim

support causation in relation to Copart’suila—concealment claim and Phillips signing off on
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Milestone 2. Phillips testifiethat at no time did Sparta télim about the placeholder issue.
May 3 Trial Tr. at 1096-111:4, 111:19-112:5.

The only Milestone for which causation &cking is Milestone 1. There, Copart
relies on P-90, an email exhibit dated over a maftdr Phillips signed off on the first Milestone.
CompareP-90,with D-1053. And Phillips never testified abdbts exhibit. The jury therefore
had no evidence on which to find “actual relianoetausation linking any assions reflected in
P-90 and Phillips’s signing off on Milestone $ee Tobacco 146 Cal. 4th at 32 (holding, in
context of fraudulent prong UCL, phrase “as sufeof” in California Business & Professions
Code section 17204 requires a plaintiff show “alcteance” on a defendant’s misrepresentation
or omission). Additionally, Hatfield never testified about P-90 expressing his opinions on
Sparta’s adherence to the apprata standard of care. M&yTrial Tr. at 105:5-182:10; May 9

Trial Tr. at 7:19-11:5. Although a Sparta emm@e)stated certain “functional specification

documents” were “poor quality” in an email contained in P-90, the same employee expressed a

prospective view that “everyhctional specification documenttiwe are delivering should be
accurate . . ..” The court finds no basis bk lihese email communications to a Milestone sign-
off occurring over a month earlieAdditionally, other evidenceuch as the Sparta employee’s

referring to a documentation problem as béthg case back in Feb[ruary 2012],” P-474, does

U7

not support a finding of causation for a Milene sign-off occurring on December 8, 2085ke
D-1053.

In sum, the jury’s factual findingsupport causation under fraudulent prong and
unfair prong UCL claims for Milestones 2 thrdug. The court next addresses the appropriate
amount of restitution for these claims.

6. Restitution Amount

Copart asserts its UCL claim warrants “reegton of all fees that Copart paid to

Sparta,” which “would furnish an independéuatsis for $11,364,461" in sétution. ECF No. 50%

A\

at 49. Defendants do not dispute this amduntcontend an award would constitute an
impermissible double recovery and would be intple given the jury aard to Sparta on its

breach of the implied covenant of good faititl dair dealing claim.ECF No. 503 at 38-40.
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Copart also requests theurt “order restitution bysparta of any future amounts that Copart ps
Sparta under the contract . . . .” ECF No. 5060at49-50. Defendants contend this is “an abs
proposition, which would direly undermine the jury’s verdict.” ECF No. 503 at 39.

“Remedies for private indiduals bringing suit unadeghe UCL are limited to
restitution and inynctive relief.” In re Yahoo! Inc. Customer Data Sec. Breach Litip. 16-
MD-02752-LHK, 2017 WL 3727318, at *20 (N. Cal. Aug. 30, 2017) (citingom Wonderful
LLC v. Welch Foods, IncNo. CV 09-567 AHM AGRX, 209 WL 5184422, at *2 (C.D. Cal.
Dec. 21, 2009)). A court awarding restitution under the UCL has “very broad discretion to
determine an appropriate remedy as long assitpported by the evidencediis consistent with
the purpose of restoring the plaintiff the amount that the defendant wrongfully
acquired.” Astiana v. Kashi Cp291 F.R.D. 493, 506 (S.D. Cal. 2013). Restitution under
the UCL is consistently awardedth the goal of “restong” to plaintiffs money wrongfully take
as a result of defendant’s unlawfuhfair or fraudulent practicesSeeKorea Supply Co. v.
Lockheed Martin Corp29 Cal. 4th 1134, 1147-48 (2003). Cadifia law “requires only that
some reasonable basis of computation of dambgaised, and the damages may be computé
even if the result reached is an approximatidddrsu, B.V. v. Walt Disney Cdl.85 F.3d 932,
938-39 (9th Cir.1999). “[T]he fathat the amount of damage ynaot be susceptible of exact
proof or may be uncertain, contingent or difftaaf ascertainment dgenot bar recovery.’ld. at
939.

The Ninth Circuit has held that, in thentext of “fraudulent omission, UCL . . .
restitution is based on what a puaskr would have paid at the time of purchase had the pur
received all the information.Pulaski & Middleman, LLC v. Google, In&02 F.3d 979, 989 (9t
Cir. 2015). “[T]he focus is on the value oktkervice at the time of purchase” and “on the
difference between what was paid and what aoredsde consumer would have paid at the tim
purchase without the fraudulemt omitted information.”ld. (citing Kwikset 51 Cal. 4th at 329).

According to Phillips, he “absolutely” ould have terminated Sparta for cause
under the ISA if he had known the information frorternal Sparta emails reviewed with him

during his trial testimony. May 3 Trial Tat 164:7-16. Under ISA 88 15.4 and 15.5, Copart
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would “not be obligated to pay any costs, fescharges or other amounts in connection with
any termination of” the ISA for cause. Thusclexling Milestone 1 fees for which Copart coul
not establish causation, the value of CapaJCL restitution award would be $10,064,460.88.
SeeP-1076.

However, the Ninth Circuit required@cus on “what a reasonable consumer
would have paid at the time of purchasehwiit the fraudulent or omitted informationPulaski
802 F.3d at 989. The jury’s finding on the fraudercealment claim resulted in an award of
$4.69 million, which included consideration of “fyiments to Sparta for Milestones 1 through
7.” Instruction No. 45; Verdict Form at 2. The jury also considered payments for Mileston
through 7 as part of the juryavard of $20.37 million for Copés professional negligence
claim. Verdict Form at 4. But the jury avded $4.88 million to Sparta on its breach of the
implied covenant of good faith and fair dealingicl, necessarily finding “Sparta did all, or
substantially all of the significant things that ttemtract required it to do or that it was excuse
from having to do those things.” Ingttion No. 40; Verdict Form at 8.

The $4.88 million award to Sparta did matlude “New Services” payments the
jury found Sparta had waived. Verdict Form as@&lnstruction Nos. 41. Those “New
Services,” defined in Instruction No. 41 as “N&ervices, as used in ISA § 2.2,” would have
required a “written proposal” and Copart’'s agrg “upon the terms for such new serviceSege
ISA § 2.2. The court therefore looks only to thked due to Sparta for successful completion
the rest of the project, Milestones 8 through The fees due to Sparta for completion of
Milestones 8 through 15 totaled $13,160,08@eJX-4 at 5 (ISA Amendment). Sparta asked
$12.7 million based on “84 percent of the fee.” yM& Trial Tr. at 86:15-16. Although the jury
did not award Sparta its requedtamount, the jury’s awardir$#.88 million contains an implicit
factual determination that the work Sparta did kame value; it was n@torthless. The court
therefore relies on the jury award of $4.8fion out of a possible fee value of $13.16 million
for Sparta’s work to conclude the appropriateount of restitutiois $6,332,350.77 to Copart,
out of a possible restituticaward of $10,064,460.88 for the milestones on which Copart is

eligible for a restitution award.
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As defendants correctly note, and givka court’s analysis above, Copart’s
request of “restitution by Spartd any future amounts th@opart pays Sparta under the
contract,” ECF No. 505 at 10, 49-50, “would bei@ation of the Seventh Amendment right to
jury trial” because it calls on the cotitd disregard a jury’s finding of fact.Acosta 718 F.3d at
828. Other jury findings support the existenta conflict between Copart’s request for
restitution of future amounts paid and the javyard of $4.88 million to Sparta. For example,
although the jury could have rejedtCopart’s affirmative defense of unclean hands for a fail
to satisfy any of three elements, the jury did‘fiod that Sparta hadnclean hands.” Verdict
Form at 8;seelnstruction No. 42 (listinghree elements Copart must prove to establish an
unclean hands affirmative defense against Spa#ajl the jury also found Copart 20 percent
responsible for Spartajgofessional negligenceseeVerdict Form at 8. These jury findings dq
not support the equitable remedy of restitutiondib of Copart’s &es paid to Sparta.

The court next addresses defendatsicerns about an impermissible double
recovery and Copartalection of remedies.

7. Judgment

Recognizing the jury has already aded damages based on “[p]ayments to
Sparta for Milestones 1 through 7,” Instructida. 45, Copart contends the court “may find
Sparta liable under the UCL and determine thewrhof restitution while withholding judgmen
on Copart’s restitution demand until the post-tnmaltions are resolved.” ECF No. 516 at 4.
According to Copart, “[b]ecause this award quity would furnish an independent basis for” g
portion “of the professional negligence damageardwumposed by the jury verdict, the [c]ourt
need not add that amount to Sparta’s overall liability in the judgment so long as the [restitu
award] is deemed to be included in Copartaf@ssional negligence aveht ECF No. 503 at 10

Defendants assert “Copart has alreadyteteto affirm the contract” and that
Copart “provides no rationale prstification for why the [c]art should entertain” Copart’'s
request “until after all post-tal motions have been briefdtkard, and adjudicated.” ECF

No. 521 at 5 n.8.
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The jury awarded damages on botbp@rt’s fraud—concealment claim and
professional negligence claingeelnstruction No. 45. Damages for both claims constitute al
the recovery the jurgwarded to CopartSeeVerdict Form at 1-7. Copart’s UCL restitution of
$6,332, 350.77 does not add to any recovery begansmstructions for Copart’s fraud—
concealment claim and Copart’s professiongligence claim already required the jury to
consider “[pJayments to Sparta for Mskenes 1 through 7.” Instruction No. 45.

Although Copart’'s acknowledgement of didaenforceable contact precludes it
unjust enrichment claim, defendanéssertion that “Copart hatready elected to affirm the
contract,” ECF No. 521 at 5 n.8, does not affecitrggin under the UCLA breach of contract
may “form the predicate for Section 17200 claipreyvided it also congtites conduct that is
‘unlawful, or unfair, or fraudulent.””Puentes v. Wells Fargo Home Mortg., |60 Cal. App.
4th 638, 645 (2008) (emphasis removed, citatiorited). The court has explained above how
the jury’s findings prove up a fraudulenbpg and unfair prong UCL claim. That conduct
constitutes “additional unlawful, unfair, or trdulent conduct” beyond a breach of contréxte
Conder v. Home Sav. of Ar680 F. Supp. 2d 1168, 1176 (C.D. Cal. 2010).

Moreover, Copart is “entitletb elect [its] remedy any time” before judgment.
Viasphere Int'l, Inc v. VardanyamNo. 12-CV-01536-HRL, 2015 WHB93833, at *2 (N.D. Cal.
Feb. 4, 2015) (citing/lay v. Watt822 F.2d 896, 901 (9th Cir. 1987)). Nfay, the Ninth Circuit
held “the jury should have had the opportunitygoonsider [plaintiff's]"alternative theory that
would “warrant rescission” of a contract. 822 F&2®00. There, plairifi“was not required to
make an election between the x@ept contract theories he asated (breach of contract and
rescission) prior to a jury verdict.ld. at 901;see also Dopp v. HTP Cor®@47 F.2d 506, 515
(1st Cir. 1991) (**Generally, an election betweeoansistent remedies is made after a verdict
prior to the entry ofjudgment.”™) (quotingWynfield Inns v. Edward LeRoux Group, [r896 F.2d
483, 488 (11th Cir. 1990), and citiipy, 822 F.2d at 900)/Veft, Inc. v. G.C. Inv. Assoc630
F. Supp. 1138, 1144 (E.D. N.C. 1988if/d sub nom. Weft, Inc. v. Georgaj@22 F.2d 56 (4th
Cir. 1987) (citation omitted). Here, the cohds not yet entered judgment; Copart may elect

between its damages awards or UCL restitutiaor po entry of judgment, but may not receive
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both. See Tu Thien The, In€014 WL 12580249, at *9 (“These L] remedies are redundant
with those awarded under the trademark claims, imclude injunctive relief and [d]efendant
profits. Therefore, Plaintiff is not entitleéo any greater remedies under the UCL.”).

D. Prejudgment Interest

1. Availability

Copart contends prejudgmenterest is not availabler defendants’ successful
breach of the implied covenant of good faith anddeaaling claim becaudée jury’s award of
$4.88 million on that claim “fairly and adequatelympensated Sparta for the breach, placing
in as good a position as it would have been®apart performed.” ECF Nos. 505 at 44-46, 5
at 2-3. At hearing, Copart arga Sparta’s demand was exorbitantly high. Hr'g Tr. at 31:19-

Defendants contend they are datitto prejudgment interest based on Copart’s actions, whigc

\"Z)

t

20.

>

included responding to an initiséttlement offer based on Copart’s termination for convenience

by suing in Texas instead of California, segkio amend and amending the complaint to add
trade secrets misappropriation claend failing to litigate a borfade dispute as to Sparta’s
contract claims. Sparta also pts to its hardship associatediwthe delay in being compensat
for at least some of its work. ECF No. 503 at 40-45.

California Civil Code section 3287(b) grants a court discretion to award

a

prejudgment interest for certain contract clairfierh a day prior to the entry of judgment . . . but

in no event earlier thanehdate the action was file@.1f the contract “dog not stipulate a legal
rate of interest,” then the interest rate is [fHdcent per annum after a breach.” Cal. Civ. Cod

§ 3289(h).

® California Civil Code 8287(b) provides in full:

Every person who is entitled under any judgment to receive damages
based upon a cause of actiondantract where the claim was
unliquidated, may also recover intsréhereon from a date prior to

the entry of judgment as the county, in its discretion, fix, but in

no event earlier than the date the action was filed.

No party disputes Sparta’sagins here were unliquidated.
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“Courts may consider a variety of factansdetermining an award of prejudgme
interest under Section 3287(b)cinding (1) whether the party seed interest was at fault for
any delay in resolution of the &g2) whether interest penaliztbe defendant for litigating a
bona fide dispute; and (3) whethbe defendant refused a definite demand for settlement at
outset.” Fresno Rock Taco, LLC v. National Sur. Ins. CoNp. 1:11-cv-845-SKO, 2015 WL
135720, at *28 (E.D. Cal. Jan. 9, 2015) (cithg@ M Produce Co. v. FMC Corpl135 Cal. App.
3d 47, 495-96 (1982)). “An award of prejudgment irdere intended to makibe plaintiff whole
‘for the accrual of wealth which could hakeen produced during the period of los3Nisper

Corp. v. California Commerce Bap#9 Cal. App. 4th 948, 958 (1996) (citation omitted).

California Civil Code section 3287 “should be brgaiditerpreted to proviel just compensation to

the injured party for loss of use wloney during the prejudgment periodsourley v. State Farm

Mut. Auto. Ins. Cg.53 Cal. 3d 121, 132 (1991). Sparta’s breach of the implied covenant of
faith and fair dealing claim qualifies as a contract claBee Mundy v. Household Finance Cop
885 F.2d 542, 544 n.1 (9th Cir. 1989) (“[T]he Calif@eridupreme Court has spoken decisively
saying] . . . an allegation of breach of theli®d covenant is a purely contractual claim.”).
Here, Copart refused a definite demandskettlement beforktigation occurred.

Although Copart asserts defenddimsver presented the juryitiv admissible evidence of a
settlement demand, much less a reasonable B@"No. 516 at 2 & n.2, Sparta’s CEO,
Vaibhav Nadgauda, testified at trial about $keps Sparta took in response to Copart’s

termination for convenience under ISA § 15May 16 Trial Tr. at 172:20-174:7. Nadgauda

testified about exhibit D-301-1, audtted at trial, which was atler dated September 17, 2013; |i

the letter, Copart’s general coa@htnformed Nadgauda that Caphad terminated the ISASee
May 16 Trial Tr. at 171:17-24. dpart’s letter asserted Copdntas no obligation to pay any
costs, fees, charges, or other amounts assoeidiiethis terminatiorunless expressly provided
for in Section 15.2.” D-301-1. Copart’s gealecounsel stated, “I invite you or your
representative to contact [Copart] to discinesservices that Sparta believes have been
performed, completed, and documented as of today for Copart’s review and, as appropria

Copart’s agreement.id.
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Nadgauda testified that Sparta semesponse on October 18, 2013, about a m
later, based on Sparta’s “work[intg] kind of gather the inforntian that was requested by Cop

and then . . . asking for what we were oweay 16 Trial Tr. at 173:2-4, 14-17. Defendants

requested a response to tHetter by November 1ld. at 173:18-19. Copart responded with “a

lawsuit” in Texas “alleging fraud and contractrebch of contract and a few other thingkd’ at
174:3-4. Prior to November 1, Copart had not aeduSparta of fraud @reach of contractld.
at 174:5-7.

Copart had terminated the 1S%4der ISA § 15.2, a “Termination for
Convenience.” It did not terminate under thevsion for “Termination for Specified Events,”

including as one event Copart’'s not acceptimglastone by the completion date, nor did it rel

on “Termination for Cause,” where the other pargil¥to perform any of its obligations under’

the ISA. ISA 88 15.3-15.4. ISA § 15.5 clarifies thaty § 15.2 permits “any costs, fees, char
or other amounts in connection with any teration of this [ISA] pursuant to Section 15.”
Although Copart contends Sparta’s demand wasb&amtly high, Hr'g Tr.at 31: 19-2, Copart
has not satisfactorily explained why its respoaisthe time, instead of a counter-offer or
rejection, was to immedially file suit in Texas.

Nadgauda’s testimony is sufficient tondenstrate Copart refused a definite

settlement demand at the outset. Moreover,t8gagettlement demand was based on Copart’'s

choice to terminate Sparta for convenienstaad of for cause. ISA 8§ 15.2 contemplated

Dnth

art

ges

Sparta’s receiving payment for the work it hadhpteted. Copart has argued the court should not

review unadmitted exhibits to ass@ssjudgment interest, including D-1226eel lewellyn

Decl. Ex. D, ECF No. 504-4 (D-1226). But thetps agreed prejudgment interest for contrag

claims was “an issue for the [c]ourt to degid®/en “the fact of” prejudgment interest,
“[e]ntirely.” May 11 Trial Tr.at 57:9-10; May 16 Trial Tr. at 225:7-12, 226:3-15. And, as ng

above, the court omitted a prejudgment interesttuiction to the jury based on the parties’

agreementSeeMay 16 Trial Tr. at 248:15-16. The cowwerrules Copart’s objection based on

its previous agreement and considers Sparta’s evidence.

53

—

ted




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

In D-1226, Copart acknowledged Sparta hat requested the entire outstanding

contract price. Yet Copart asserted “Spartaireasonable position” regarding the amount Copart

owed under ISA § 15.2, based on Copart’s termonatr convenience, “caed Copart to file
suit against Sparta.ld. Copart asserted becausdid “not agree, notimg is due under section
15.2.” Id.; seelSA § 15.2 (stating in part “@part shall pay [S]partanly for the portion of the
Services that have been performed and congpleteof the termination date, as such portion
agreed by Copart”). Copart referred to Spartdeamand” as “groundless and inflated,” but did

not suggest an alternative. Inste@opart sued Sparta “for breamhcontract, fraud, fraud in the

D

inducement, promissory fraud, as well as foraumbusiness practices” pximately two weeks

after Sparta provided its estate of the amount owed for the work it had performgdeD-1226.

Copart sued in Texas state court on the samé&gaxta had requested a response to its estimate:

November 1, 2013SeeCopart, Inc., v. Sparta Consulting In&No. 3:13-CV-0013, ECF No. 1 at
1; May 16 Trial Tr. at 173:18-174:4.

To the extent Copart maintains it should betpenalized for litigating a bona fid

D

dispute, the court finds prejudgment interesdobon the jury’s award of $4.88 million instead| of
Sparta’s requested award of more than $12aniNvould not result in pelizing Copart to the
extent it did litigate dona fide dispute.

No party asserts Sparta svat fault for delaying resation of this case, although
Copart says “Sparta refusedeieen consider any payment tofgart” in settlement discussions
without providing any additional detail or suppfor this assertion. ECF No. 516 at 2 n.3.
Again, Copart sued before considering settleroemingaging in the negotiation contemplated
under ISA § 15.2 based on Copart’s choice to teateifor convenience. Copart does refer to
“late-produced documents from Sparta” to justifg motion for leave to amend the complaint in
March 2016.” ECF No. 505 at 19. The court addes this justification below when assessing
the start date for prejudgment interest accrii&le court does not find that Sparta delayed the
litigation. Nor does the court firmh award of prejudgment interest to start ahe appropriate
time would penalize Copart for litigating any bondefidispute in this case. Copart’s refusal to

settle or meaningfully negotms especially when that wése course contemplated by the
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contract and chosen as one among many op@opsirt had under thabotract, and Copart’s
other litigation conduct caused Sparta “lossigd of money during the prejudgment period.”
Gourley, 53 Cal. 3d at 132.

Copart cites tdewis C. Nelson & Sons, Inc. v. Clovis Unified Sch. Da§x.Cal.
App. 4th 64, 69 (2001ps modifiedJune 27, 2001), which observéss unreasonable to expe

a defendant to pay a debt before he or she becawe® of it or is able to compute its amount.

But the court irNelsonmerely stated this rationale as suging “[tlhe usual prohibition” agains
prejudgment interest in the context of tlamption of California Civil Code 8§ 3287(b), which
created an exception to that usual prohibititth. This exception “balance[s] the concern for
fairness to the debtor against the concerriufth compensation to the wronged partyd.
(citations omitted). Nor dod=aigin v. Signature Group Holdings, In@11 Cal. App. 4th 726,

751 (2012), support Copart’s position. There,dbert held the trial court did not abuse its

Ct

discretion in part because the@mt of damages sought changed from certain to uncertain when

the plaintiff's written employment contract waxcluded from trial on defendant’s motion in
limine and because the trial court had conalliéan award of prejudgment interest in these
circumstances would result in a windfall to [plaintiffld. at 752. In contrast, Sparta’s deman
has remained consistent from the datgéso©ctober 18, 2013 demd letter through trial.
Copart’s argument that the jury adetpha compensated Sparta is unavailing,
based on its citation t&sgro Central, Inc. v. General Insurance C20,Cal. App. 3d 1054
(1971). InEsgrq the appellate court observed it was palssihe trial judge “was of the opinior
that the jury had alreadynsidered [prejudgment intext¢ in awarding damages/Id. at 1065.
Here, in contrast, the court deed to instruct on prejudgment interest based on the parties’
mutual agreement. The jury instructions and ,¢ifdrm do not contemplatan interest award ¢
even some form of delay in Sparta’s reaegvcompensation for the “work Sparta performed”
its “unreimbursed expenses.” Ingttion No. 52; Verdict Form at &f. Fresno Rock Tac@015
WL 135720, at *24-25 (“Plaintiffs are not entitled to prejudgmetdrest on the jury verdict”
because whether “the aggregated jury award include[d] interest was solely in the hands of

jury”).
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Finally, Copart’s citation t&Jnion Pacific Railroad Co. v. Santa Fe Pacific
Pipelines, Inc.231 Cal. App. 4th 134, 205-06 (2014), dowt support denying prejudgment
interest to Sparta. There, the court noted Calio€ivil Code sectionZ87(b) is “discretionary
with the court,” which means the court “must ddes the circumstancessalizing a party canng
pay the amount due until it is determined what the amount was—uwhich in this case was th
reason for the litigation in the first placeld. at 203. Granting prejudgnt interest in those
circumstances would be unjust in part becausdéfendant “acted precisely as the parties ag
while waiting for the litigation to play out . . . It. at 206. That is not the scenario here.
Although the damages were not certain until the awyard, Sparta had provided its estimate @
portion of the remaining contract value basedparta’s belief in the amount of work it had
completed. That demand of approximately $12 million remained consistent from initial
settlement demand to closing argume@tmpareD-1226 (Copart letter responding to Sparta’
settlement letter, asserting Sparta demanded “$12,200,835wn®’May 17 Trial Tr. at 86:15-
16 (defendants’ closing argumendgelnstruction No. 5Zrequiring jury to find “both parties
knew or could reasonably have foreseen thah#mm was likely to occur” to find liability for
breach of implied covenant of good faith and faalthg). Moreover, the piées here had agree
under the ISA to determining between themseWleat Copart would owe Sparta if Copart
terminated for convenience instead of for cause or for specified e\@eakSA 88§ 15.2-15.4.

The court therefore determines the appaiprinterest and ¢éhstarting date of
prejudgment interest accrual, below.

2. Starting Date of Accrual and Interest Rate

Copart contends if awarded all, prejudgment interest “should not begin to ac
until the jury actually determined the amount due,” which was May 22, 2018. ECF No. 51¢
seeVerdict Form at 1, 8. Alteatively, Copart states the easli@late prejudgment interest
“should begin to accrue” is “on Septemé; 2017—when the [c]ourt rejected Copart’s
challenge to Sparta’s contract claim . . ECF No. 516 at 3 (citing summary judgment order,

ECF No. 264 at 16). Copart assdtie latter date ensures “Coparhot punished for the naturs
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progression of this litigation through trialltl. Additionally, any interest awarded should be
“simple interest,” which is 1 percent und8A § 10.2. ECF No. 516 at 3 (citing JX-1-10).

Defendants maintain prejudgment intergsdvuld run from January 8, 2014, the
date Copart first sued in Texstate court. ECF No. 521 at 4-5. And “because the ISA is silent
on the ‘rate of interest chargealaliéer breach of contract,” tlapplicable rate of prejudgment
interest is 10% per annumld. at 5 (citing Cal. Civ. Code § 3289(Db)).

First, the court concludesdlappropriate interest ratere is 10 percent per annym
because the ISA “does not stipala legal rate of interest3eeCal. Civ. Code § 3289(b).
Copart’s reference to ISA § 10.2 does not pointstpulated interest ratelated to breach, fee
disputes or termination for convenience. Ratther stipulated rate theapplies to “the amount
of overcharge” if Sparta “has owdharged Copart.” ISA § 10.2f. Resolution Tr. Corp. v. First
Am. Bank 155 F.3d 1126, 1129 (9th Cir. 1998) (holdingtdct court erred by using 10% rate

where agreement established “a formula” to determine rate for “[a]ny net settlement payment”

under agreementfitz Fresh, Inc. v. Mondraggmo. C-08-02407 RMW, 2008 WL 4811457, at
*2 (N.D. Cal. Nov. 5, 2008) (reasoning 10% per anraward is “simple interest absent an
explicit agreement . . . to usermapound interest” and can be awatdéor a fraction of a year”).
The prejudgment interest herevolves Copart’s failure to pay Sparta for services performed, as
found by the jury, not Spartaovercharging CopartSeeVerdict Form at 8; Instruction Nos. 40,
52.

Second, the court in its discretion fixes thate at which prejudgment interest
accrues as December 26, 2016, ten months before the court issued its order on summary
judgment. SeeECF 264. The court fixes this date to “balance the concern for fairness to the
debtor against the concern for fullnepensation to the wronged partyLewis C. Nelson & Sons
90 Cal. App. 4th at 69. In resolving summy judgment on September 26, 2017, the court
rejected Copart’'s arguments regarding Spadargract claim, specifidly rejecting Copart’s
argument that it had “unfettered discretion whetbéagree’ to Sparta’s evaluation of work
completed” under ISA § 15.2, a claim Copart had asdertits letter t&Sparta notifying Sparta

of Copart’s lawsuit. ECF No. 264 at 15; D-1225]ince Copart does not agree, nothing is due
57




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

under section 15.2"). Copart’s continued pursuihag claim, including through trial, cuts
against an assertion that Copart pursued baleditigation by refusing to acknowledge Copart
owed Sparta anythingSee, e.gMay 17 Trial Tr. at 106:18-19 Their request for a dollar is
offensive, much less 13 million. . .. Copart dicagiree that Sparta completed this work.”).

The court also finds Copart’s decisiorréspond with litigations a clear rejectior
of a settlement demand, when the litigation contedra mere two weeks after Sparta providg
its settlement calculation, following the presesnvisioned by the ISA upon a termination for
convenience. Copart suggested no alternative auand did not negotiate before filing suit.
Copart sued, then told Sparta it believed Sparta breached the contract and committed frau
asserted Sparta was owed nothiggeD-1226; May 16 Trial Tr. at74:5-7 (Nadgauda stating
“[n]o” when asked if Copart ever accused Spaftiaud or breach of contract before the lette
notifying Sparta of the lawsuit). Copart’'sisgiin Texas state court led to a delay of
approximately 10 months involving removal to fedexurt and eventually transfer to this cou
over Copart’s oppositionSeeCopart, Inc. v. Sparta Consulting, In&No. 3:14-cv-013-L-BK,
ECF No. 26 at 6-7 (granting motion to transfenwe to Eastern Districtf California in part
because Sparta “points to more than a dozerwcuand former employees of [Copart’s] that
have relevant knowledge of this eaand reside within the subpogmaver of the district court o
the Eastern Distriabf California”); see als&ECF Nos. 12, 22 (Copart moving to transfer case
filed in Eastern District of California to Northern District ofXBes, then withdrawing motion aft
Northern District of Texas trarefred case here). It is the-fribnth delay that supports setting
the start date here in December 2016, ten hsobéfore the court’'s summary judgment decisic
issued.

After careful consideration, the court ctudtes setting the starting date earlier
than December 26, 2016 risks penalizing Copanecessarily for the bonafide litigation it did
undertake, including by seeking to amend the dampto add a tradsecret misappropriation
claim based on its review of document producttbe,natural progressiaf complex litigation
or any “delays in this matter [that] weedue to the [c]ourt’s case loadPatriot Rail Corp. v.

Sierra R. Cqa.No. 2:09-CV-0009-TLN-AC, 2014 WL 54288, at *1 (E.D. Cal. Oct. 23, 2014).
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For all the reasons reviewed above tourt awards 10 percent-per-annum
interest starting from December 26, 2016.

E. Trade Secrets Claim

Defendants contend the court should désnCopart’s trade secret claim with
prejudice. ECF No. 503 at 4&opart agrees. ECF No. 50514t, 23-24 47, 51. But Copart al
argues awarding attorneys’ fees and costs tandafés in connection witlitigating trade secret
guestions would be inappropriate as a genmaosition and specifically under California Civ
Code section 3426.4d. Defendants respond that “this isduas not been briefed and is not
properly before the [c]ourt.” ECF No. 503 at 46-4Copart does not address this point in any
supplemental or reply briefingSeeECF Nos. 516, 520.

California Civil Code section 3426.4 perméidorney’s fees and costs “[i]f a clai

of misappropriation is made in bad faith.” Butdegendants state, they “have not yet even m

a demand for such fees, and there is no eviderfoece [c]ourt on what, if any, costs or fees

are sought.” ECF No. 503 at 46he court therefore declinesrale prematurely on a request or

motion that has not been brougl®eeFed. R. Civ. P. 54(d)(2)(A) (“A claim for attorney’s fees
and related nontaxable expenses must be imadeotion unless the substantive law requires
those fees to be proved at ks an element of damagesit); (d)(2)(B)(i) (“Unless a statute or
court order provides otherwisegtmotion must . . . be filed notéa than 14 dayafter the entry
of judgment . . . .”); Cal. @ Code § 3426.4 (no timing provided for motion for attorney’s fee
As the court observed indigo Grp. USA, Inc. v. Polo Ralph Lauren Corfdo. CV-11-5883-
MWEF (CWX), 2014 WL 12573380, at *3 (C.D. CMar. 17, 2014), “an award of fees under
§ 3426.4 is not an element of damages that mugtdyeen at trial, but ra#r is a sanction that
may be used in the discretion of trial coudsleter parties whisave brought bad faith
misappropriation claims. Hence, the claim musbtmight by motion pursuant to Rule 54(d)(2
See FLIR Sys., Inc v. Parrish74 Cal. App. 4th 1270, 1275 (2009) (cit@g@mini Aluminum
Corp. v. California Custom Shapes, @5 Cal. App. 4th 1249, 1262 (2002)).

The court also declines to rule at thime on defendants’ objections to Copart’s

relying on P-357 (admitted at trial in a redactegnat) and P-540 (not admitted at trial), to
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explain Copart’s “decision to add a traders¢ misappropriation clan” based on Sparta’s
document production “in late 2015 . . . of interdatuments that discussed copying materials
....” SeeECF Nos. 483-1 at 2, 3 (admitted exhibit)5 at 19-20 (Copart’s brief) & 48, 509 3
2 (defendants’ objections). Albugh Copart asserts this evidenc®lgective proof of at least

potential misconduct,” ECF No. 505 at 48, it is patune to reach the question in any respect

V. CONCLUSION

The court hereby ORDERS the following:

IT 1S SO ORDERED.
DATED: September 10, 2018.

Copart’s professional negligence award is capped by ISA § 18 at
$9,091,568.70.

Copart is not entitled to sétution under unjst enrichment.

Although Copart is entitled to restitati under either its fraudulent prong or
unfair prong UCL claim of $6,332,350.77, Copauust elect to rely on the jur
award or accept UCL restitution before entry of judgment.

Sparta is entitled to prejudgment irgst at a rate of 10 percent per annum
beginning December 26, 2016.

Copart’s trade secrets misappropriatobenm is DISMISSED with prejudice.
The parties are ORDERED to meet &otfer and submit, within fourteen
(14) days of this order’s date: (1peoposed briefing and hearing schedule {
post-trial motion practice;ral (2) notice of whether thgarties have stipulatec

to a stay of entry of judgment arstay of enforcement of judgment.

ATES DISTRICT JUDGE
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