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8 UNITED STATES DISTRICT COURT
9 EASTERN DISTRICT OF CALIFORNIA
10
11 | COPART, INC., No. 2:14-CV-00046-KIM-CKD
12 Plaintiff-

Counterdefendant,
13 ORDER

V.

14
15 SPARTA CONSULTING, INC.,

Defendant-
16 Counterplaintiff.
17
18 This matter is before the court on fieaties’ separate motions to dismiss.
19 | Defendant and Counterplaintiff Sparta Consulting, ($parta) filed a motion to dismiss the tgrt-
20 | based claims pled in Copart’s second adezl complaint based on Federal Rules of Civil
21 | Procedure 12(b)(6) and 9(b). D€founterpl. Mot. to Dismiss (“$ta Motion”), ECF No. 45.
22 | Plaintiff and counterdefendant Capdnc. (Copart) filed a motion to dismiss several claims from
23 | Sparta’s counterclaim under Federal Rule oflGvocedure 12(b)(6)Pl.-Counterdef. Mot to
24 | Dismiss (“Copart Motion”), ECF No. 47. Theuwrt held a hearing on January 16, 2015. Mark
25 | Ressler and Jason Takenouchi gupd for plaintiff-counterdefendaCopart and Paul Llewellyn
26 | and Ryan Erickson appeared for defendant-coulaietif Sparta. For the following reasons, the
27 | court GRANTS in part and DENIES in part @aot’'s motion and DENIES Sparta’s motion.
28 || /I
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l. PROCEDURAL BACKGROUND AND ALLEGED FACTS
A. ProceduraBackground

On November 1, 2013, Copart sued Sparttate court in Dallas, Texas. Spart
Counterclaim (“Countercl.”) 28, ECF No. 46. eThexas complaint alleged fraud, negligent
misrepresentation, and unfausiness practicedd. On January 2, 2014, Sparta removed the
action to federal court in the Kbern District of Texasld.  30.

On January 8, 2014, Sparta filed a separatenstinis district against Copart with
claims for (1) breach of contf (2) promissory estoppel; (3)dach of the implied covenant of
good faith and fair dealing; (4) account sta{@j;quantum meruit; (6) unjust enrichment; and
(7) declaratory relief. Compl., ECF No. 1.

On August 8, 2014, the Northern DistridtTexas granted Sparta’s motion to
transfer Copart’s action to this distridd. § 30; Sparta Motion at 5This court consolidated the)
actions under the current captiordaealigned the parties, witbopart serving as plaintiff-
counterdefendant and Sparta ateddant-counterplainitff. ECF® 33. Copart filed its second
amended complaint on October 30, 2014, alle¢gindraudulent inducement; (2) fraud,

(3) negligent misrepresentatio@;) breach of contract; (5)dmch of the implied covenant of
good faith and fair dealing; (6) request fockdeatory relief; (7) unfair competition; and

(8) unjust enrichment. Second Amended Clammp (SAC), ECF No. 38. On November 20,
2014, Sparta filed its counterclaim, setting forth same causes of actias its initial suit and
adding a claim for unjust enrichment. ECF No. 46.

Sparta filed the instant motion to dismadisof the tort-basedlaims of Copart’s
second amended complaint, claims 1, 2, 3, &nd 8, on November 20, 2014. ECF No. 45.
Copart filed its motion to dismes claims 2, 3, 4, 5, 6 and 7 of Sparta’s counterclaim on Dece
4,2014. ECF No. 47. Both parties have filed oppositions, Sparta Opp’n, ECF No. 50; Cd
Opp’n, ECF No. 51, and replies, Sparta RepICF No. 52; Copart Reply, ECF No. 53.

B. Alleged Facts in CopastSecond Amended Complaint
Copart is a Texas corporation that se#ikicles on the internet in a virtual auctiq

to a range of commercial buyers. SAC 12, Q@dpart built the action system (Copart
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Auction Systems, “CAS”) to support its operatiomd. I 16. In 2010, Copart began the process

of replacing CAS with “AIMOS,” arenterprise resource planning (ERP) software (SAP). SAC at

J7

2-3, 18-19. The replacement wapegted to have 100 percenttbé same functionality as CAS
to ensure Copart’s business model could contindef 17.

In August 2011, Copart solicited bideifin several software consulting firmisl.
1 19. Based on Sparta’s represented skills, expegiand expertise, Copart selected Sparta to
design and implement the AIMOS projedd. § 20. From August through September 2011,
Copart and Sparta met at least ten timesgoudis the potential engagement, Copart’s businepgs
requirements, Copart’s other computer systems, and the required feattifesctions of CAS
so that AIMOS would be compatibléd. Sparta represented in its August 5, 2011 presentat{on to
Copart that AIMOS wald include “100% CA functionality.” Id. § 21. Sparta also represented
“it had the ability to design and implement AINBQvith 100% of the features and functions of
CAS,” “it had solutions to the specific CAS fae¢s and functions,” it lthrelevant experience
and would “staff the project with seasoned esgpkes who had been long-term employees of
Sparta” and SAP expertéd. I 22. Sparta said it had “thelsknd ability to manage a SAP
project of Copart’s size and nature,” “was mon@ble and more creative” than the other firmg,
and was “the firm called upon to fix projects. when the big consulting firms had failetd”
22. Sparta’s pre-contract representations included claims of its abilqpesjence, staffing and
capabilities.ld. §{ 22-28. Relying on those represeats, Copart hired Sparta in September
2011. 1d. 1 29.

On October 6, 2011, Copart and Spaitgped an Implementation Services
Agreement (ISA).Id. {1 30. The agreement included coveraepresenting that Sparta had
conducted due diligence to ensure CAS functiphand would use employees with “suitable
training, education, experience and skill . . Id” 11 31-32; ISA, Ex. A SAC, ECF No. 38-1.
Copart and Sparta also entered into Statenediigork (SOW) detailing the work, timetables for
completion, and fixed fee payments conditionedCopart’s acceptance of Sparta’s work. SAC

1 34. The work was to be completed caeseries of “phases” and “milestonesd.  35-68.
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Each milestone “had a specific set of requirementompletion schedule, and a fixed fee to
paid only after Sparta’s completiondaCopart’s acceptance of the workd. § 51.

During the initial “design phase,” Cop&gan to notice a lack of detail in the
AIMOS design documentation and gtiesed Sparta about it. SeniSparta executive Prafaullg
Kharkar responded through Vincent Phillips anglé®ooney, among others, that Sparta wa|
the “SAP expert” and that “thiwas how SAP designs are donéd. { 38. Copart continued to
share concerns and Sparta contethteereiterate its expertiséd. § 39. Sparta did not meet the
design phase deadline, but represented it woulgciothe missing functionalities in the secon
phase.ld. 1 42. It represented this delay it jeopardize the overall projectld.

The second phase was the “build phadd. 45. In the build phase SOW,

Copart and Sparta agreed toffigure, develop, and depldlye AIMOS design,” “document the

configuration and extensions,” and “preparal follow comprehensive and detailed plans
approved by Copart . . . Id. 1 50; SOW Ex. C SAC. Durirthe build phase, problems arose
with milestones 5 (source code) and 6 (codg}rand Sparta produced work that was not
functional. Id. 1 52-55. Each problem “reflectde inability of AIMOS to perform CAS
functions and interface withdpart’'s existing systems.Id. § 55. Sparta represented it would
remedy the problemdd.

In August 2012, Sparta demonstrated@IS to Copart to show its progress.
Copart alleges Sparta employees “manipulatedifmonstration to give the appearance that
AIMOS was working, even though it was notd. { 58. Sparta, through Kharkar, represente
the project “was on target” and “denied any problemd.” Copart brought the issues to Spart
senior management, who “promised to do bettadfd more resources,” and “increase project
management supportlt. Sparta “failed to complete the requirements of [m]ilestone 7” and
milestone 8. Sparta replaced Kharkar with a new project manager, Shyam Chodalglinedi.
1 61. In a “re-group meeting” with Sparta a@alpart, Chodapunedi represented he would “fix

the problems with the source code,” “addréhe missing components,” “and get the AIMOS

project back on track.ld.  64. He also represented the AIMOS project would be complete i

eight more weeksld. Over the course of the next feveeks, Sparta made continued assurar

be
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and repeated its prexis representationsd. § 65. However, the source code continued to fall.
Id. 111 68, 71. Copart refused to pay until Spdedavered the requirements of milestone 8.
Sparta continued to work on the source code over the next eight mhtfisi1. On June 18,
2013, Sparta management executinggsesented the source codeuld be complete within four
weeks.Id. § 72. Copart and Spartaadished a plan to try tealvage the AIMOS projectd.
173.

On August 16, 2013, the parties amended the I8AY 74; Ex. D, SAC. The

amendment “restated the requirements of [reidee 8, extended the deadlines for completion

required a plan for remediation of the listed fumtal gaps, and provided a fee discount if the

functional gaps were not completedd. § 75. Sparta management represented that “Spartg

would provide massive additional resources to make a final push to get [m]ilestone 8 completed

and presented to Copartld.  76. Soon after the amendment, Sparta representatives “misged
internal deadlines and failed to deliver workoayle,” “began to refuse to answer Copart’s
guestions or otherwise engaganformation sharing with Copatt‘refused to participate in
overall project planning or work on addressing the deficienciggisystem they designed ang
refused to allow Copart access to the source cadey 77. Sparta did not produce working
source code, and on September 17, 2013, Capéfted Sparta it was terminating the
relationship for “convenience” undee&ion 15.2 of the ISA. Termination Letter, Ex. E, SAC|
Under the terms of the ISA, there is no curaqek and Sparta is not entitled to any payment
unless it has completed the contractual sermadsdocumentation and Copart’'s agreement.
SAC 1 78.

As a result of Sparta’s failure to pamin, Copart says it incurred “significant

—F

expenses . .. for costs associated with thedfaiigplementation” and “business injury related to
the years-long delay.td. Copart seeks monetary damages, restitution, punitive damages,
declaratory relief, pre- and post- judgnt interest, and costs of suliitl. at 25.
C. Alleged Facts in Sparta’s Counterclaim
Sparta does not object to or dispilite accuracy of exhibits submitted with

Copart’'s second amended complaint. Spagtégations differ in the following respects:
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. Sparta says it completed the desigs@lin March 2012 to Copart’s satisfactior
and was paid the agreed-upon $3.7 million for itsises. Additionally, in March 2012, Copar
paid Sparta a “bridge” amount $1..4 million to cover the trartgin to this build phase.
Countercl. § 11.

. The Realization/Build SOW had Copart agreeing to pay Sparta $18.8 milliof
the AIMOS system and its “deptment and integration” in Cada, the United Kingdom and th
United Statesld. f 15. The payments were to be maden installments corresponding to
completion of “milestones.’ld.

. Copart’s delays caused the correspondelay of the fourth and subsequent
milestones.Id. 11 19, 22. Copart’s loss of persolnaed moving of its headquarters from

California to Texas ab caused delaydd. 1 22(d). Copart further delayed the development ¢

another system, ATOM, upon which AIMOS relied.  22(a). These delays caused Sparta {o

spend 29 weeks on a phase it anticipated adddmesented would lmw®one in 8 weeksld. § 23.

. Copart sought to expand the scopnghgement, and demanded Sparta inclu
numerous additional software functionaliteesd enhancements beyond the agreed upon AIM
system design, and that it also complete a sabiat@mount of out-of-scope work while awaiti
Copart’s testing and approvad.

. The alleged system “bugs” were “moatlyibutable to user error by Copart,
inadequate training of Copartrgennel, defects in Copart’'sqprietary systems, and/or new
testing scenarios outside the SOWH. T 22(c)

. The terms of the ISA provide that Qoghall pay Sparta for the portion of
services “performed and completed” by thertmation date, as “aged by Copart” and
“calculated and documented by [Sparta’sjjpct management software systend: | 25.

Under that obligation, Copart in its terminatiootice invited Sparta to discuss the services

completed.Id.  26. On October 18, 2013, Sparta submitted a “good faith, detailed analys
the amount it believed it was entitled to,” méinan $12 million, and stated: (1) it had not beef
paid for more than a year, (2)tae time of termination, Sparta had expended nearly a quarte

million professional hours on Copart’s behalf, 20 percent more than initially estimated; (3)

—
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vast majority of the work for the remaining nstenes had been completaaid (4) 90 percent o
the testing across all theg@eographic areas was complete or in progress at time of terminat
Id. § 27. Sparta requested a response by November 1, RD1Sparta seeks compensatory
damages, restitution, declaratory relief, pmed post-judgment interest, and costs of sldt.at
14.
. LEGAL STANDARD FOR MOTION TO DISMISS

Under Federal Rule of Civil Procedur2(b)(6), a party may move to dismiss a
complaint for “failure to stata claim upon which relief can be granted.” A court may dismis
“based on the lack of cognizable legal theoryharabsence of suffiaiefacts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990)
Although a complaint need contain only “a shord @lain statement of the claim showing that
the pleader is entitled to relieffed. R. Civ. P. 8(a)(2), to survive a motion to dismiss this sh
and plain statement “must contain sufficient factoatter . . . to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v
Twombly 550 U.S. 544, 570 (2007)). A complaintshinclude something more than “an
unadorned, the-defendant-unlawfully-harmed-me a¢mmsaor “labels and conclusions’ or ‘a
formulaic recitation of the element$ a cause of action . . . .’Id. (QquotingTwombly 550 U.S. at
555). Determining whether a complaint will susri@ motion to dismiss for failure to state a
claim is a “context-specific task that requgitée reviewing court tdraw on its judicial

experience and common sensél’ at 679. Ultimately, the ingry focuses on the interplay

between the factual allegationstbé complaint and the dispositive issues of law in the action.

See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evatign, this court “must presume all factual
allegations of the complaint to be true andvdall reasonable inferences in favor of the
nonmoving party.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). This rule
does not apply to “a legal conclusioouched as a factual allegatiofiyvombly 550 U.S. at 555
(quotingPapasan v. Allain478 U.S. 265, 286 (1986)), nor to “gkions that contradict matter

properly subject to judicial noticegr to material attached to or incorporated by reference int
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complaint. Sprewell v. Golden State Warrigiz66 F.3d 979, 988 (9th Cir. 2001). A court’s
consideration of documents eitretached to a complaint orciorporated by reference, or of
matters of judicial notice, will not conveatmotion to dismiss into a motion for summary

judgment. United States v. Ritchi@42 F.3d 903, 907-08 (9th Cir. 2003).

I11. DISCUSSION
A. Copart’s Motion to Dismiss
1. Equitable Claims: PromissorytBgpel (Claim 2), Quantum Meruit

(Claim 5), Unjust Enrichment (Claim 6)

As noted, Sparta seeks equitablesfedn the basis of promissory estoppel,
guantum meruit, or unjust enrichment. SpartagekeCopart promised to pay Sparta for servi
performed and expenses incurred at Copartjgest and under the ISA& SOW. Countercl. at
9,11, 12. As of the time of its termination, Spadatends it expendeatkarly a quarter of a
million hours over the course of more than aryand performed services beyond the scope ¢
the ISA and related agreementd. at 12. Sparta claims Copahiogild have expected Sparta td
reasonably rely on its promises to pay, andgastquires awarding damages to Sparta in an
amount to be proven at triald. at 9, 11, 12. Copart arguegse equitable claims are not
actionable because an express contract egastsrning the terms of ¢htermination of the
contract.

“[F]ederal courts sittig in diversity jurisdiction pply state substantive law and
federal procedural law.Zamani v. Carnes491 F.3d 990, 995 (9th Cir. 2007) (internal quotat
marks omitted). In California, the state whose &pplies here, a plaintiff may not assert quas
contract claims where it does not dispute the validity of the express agreements governing
parties. Lance Camper Manufacturing @m v. Republic Indemnity Co44 Cal. App. 4th 194,
203 (1996) (“It is well settled than action based on an impligdfact or quascontract cannot
lie where there exists between the parties a epiess contract conrg the same subject
matter . . . plaintiff must alleghat the express contract is vadwas rescinded in order to
proceed with its quasi-contract claim.8ge also Hedging Concepts, Inc. v. First Alliance

Mortgage Co, 41 Cal. App. 4th 1410, 1420 (19963% modified on denial of reh'greb. 22,

CesS
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1996) (“When parties have an actual contragecng a subject, a court cannot - not even ung
the guise of equity jurisprudence - substitutedtnrt’'s own concepts of fairness regarding thd
subject in place of the pgaes’ own contract.”)Total Coverage, Inc. v. Cendant Settlement Se
Grp., Inc, 252 F. App’'x 123, 125-26 (9th Cir. 2007) (party cannot state claims for quantun
meruit, unjust enrichment, or promissory estoppel because the parties' respective rights w
out in undisputed written agreement).

Under an exception to thginciple, Sparta may asseuasi-contract principles
only if the work giving rise tohe equitable claims is differeftom the work covered by the
written agreementShum v. Intel Corp 630 F. Supp. 2d 1063, 1077 (N.D. Cal. 20@#)d,

633 F.3d 1067 (Fed. Cir. 2010) (unjust enrichment claim not precluded by parties’ written
agreement where court ruled agreement caveoaduct different from that underlying unjust
enrichment claim).

Sparta argues it performed services idetthe scope of thexpress agreements.
Sparta Opp’n at 4. If the agreements do not govern the full scope of the relationship betw
Copart and Sparta, the court is emyeoed to find the quasi-contract claims viable in this cont
In In re Countrywide Fin. Corp. Mortgage Mktg. & Sales&tices Litig.,601 F. Supp. 2d 1201
1220-21 (S.D. Cal. 2009), the district court rejectetbndants’ arguments for dismissal of an
unjust enrichment claim in a suit broughtrogrtgage borrowers against lenders, claiming,
among other things, a conspiracy to commit RNi@ations. The ourt found that “[a]lthough

there are contracts at issudhis case, none appears to proviolethe specific recovery sought

by Plaintiffs’ unjust enrichment claim.Id. at 1220-21see also Benson Elec. Co. v. Hale Brog.

Associates246 Cal. App. 2d 686, 697 (1966) (finding theneral rule mpplicable where
damages sought for value of “extras for whiolréhwas no underlying exg®contract”). Spart
argues the court should not yet make a deternoimais to whether the express agreement co
the extra work allegedly performed by Spartd provides the basis @6 equitable claims.
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The facts pled by Sparta do not specifthvany detail the work performed outsi

the scope of the contemplated agreemdime counterclaim states only:

Copart sought to expand the scope of the engagement following
each test cycle. In doing so, Copart demanded that Sparta include
numerous additional software functionalities and enhancements that
were beyond the agreed upon design for the AIMOS system.
Sparta made numerous requests to freeze the project scope and
requirements, but Copart refuseddo so. By changing the scope
and requirements of the project, Sparta was required to complete a
substantial amount of additionahut-of-scope work, and await
Copart’s testing and approwvall these new functionalities.

Countercl. § 22. Its pleading doed gove adequate notide Copart as to what alleged work is
covered by the agreement and what is iiten assuming more enhancements and
functionalities were requested Bppart, that the work was moirgense or laborious does not
render it unrelated to the design and developgrattne AIMOS system. In fact, the SOW
specifies a process for changes in the scopleegbroject, which are tioe identified by a
“Change Request.” SOW at 18. A Changeist “should be documented, prepared by the

Service Provider [Sparta] and approved by Copdd.” Sparta has not pled it made any such

requests. It does not say eitlparty requested any change in mafextent, or services governe

by the agreement except in the August 2018radment. That amendment “provided a
mechanism to address the outstanding issueand imposed new dates for the completion of
remaining work,” but did not clmge the subject of the agreementts terms. Countercl. T 24.

Sparta’s claims are premised on a brezdhe contract for the development of 1
AIMOS system; any equitable claims for a failtmecompensate or a bad faith breach are
governed by the terms of therpas’ agreement to designédevelop the AIMOS system.
Copart’s motion to dismiss these claimgranted with leave to amend.

2. Account Stated (Claim 4)

Sparta contends it is entitled to dansage a result of Copart’s failure to pay
Sparta for services rendered angbenses incurred megular billing statements submitted to
Copart during the course of théusiness relationship. Counterat 11. Copart argues a claim
for account stated cannot be sustained beddyskere was no specific agreed amount due;

(2) there was no promise to pay the speafiount; and (3) any amount would be governed &
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the express agreement. Copart Motion at 7art8pesponds the account can be implied if the
amount is not objected to by the opposing paititin a reasonablertie once the bill is
submitted, and the amount is specified in the counterclaim. Sparta Opp’n at 13.

An account stated is “an agreemdiatsed on prior transactions between the
parties, that all itemef the account are true and that th&abee struck is due and owing from
one party to the other.5.0.S., Inc. v. Payday, I1n886 F.2d 1081, 1091 (9th Cir. 198%)afton
V. Youngblood69 Cal. 2d 17, 25 (1968). The elementamficcount stated are: “(1) previous
transactions between the parties establishiagelationship of debtand creditor; (2) an
agreement between the parties, express drathpn the amount due from the debtor to the
creditor; (3) a promise by the debtor, eegs or implied, to pay the amount du&ihin v. Fred R.
Bright Ca, 271 Cal. App. 2d 597, 600 (1969geMaggio, Inc. v. Neall96 Cal. App. 3d 745,
752-53 (1987). Both parties must assent to tixearaount owed to create an account stated
See Hansen v. Fresno Jersey Farm Dairy, @20 Cal. 402, 408 (1934Ylaggio, 196 Cal. App.

3d at 752. “An account stated ctihges a new contract whiclugersedes and extinguishes th

D

original obligation.” Zinn, 271 Cal. App. 2d at 608ge Jones v. Wiltod0 Cal. 2d 493, 498
(1938). Thus, a debt that is not predicated aoewa contract, but is insad based on a preexisting
express contract, “cannot be thesis of an account statedNational Ins. Co. v. Expert Auto.
Reconditioning, Inc.2013 WL 6190591, *3 (C.D. Cal. Nov. 24, 2013) (citiigore v.
Bartholomae Corp.69 Cal. App. 2d 474, 477 (1945)).

Accepting the facts pled as true, Copailed to pay Sparta for services rendergd
for over a year, despite (1) Sparta’s regularlyng Copart; (2) a binaig agreement detailing a
payment schedule; and (3) Sparta’s continuingetdorm its obligation. Sparta is not alleging p
new and separate agreement, which is reqéimedn account stated claim. Without a new and
separate agreement regarding the new anmwiatl, there is not an account stat®thrtini E
Ricci lamino S.P.A.--Consortile Societargla v. W. Fresh Mktg. Servs., In@014 WL
4661149, at *10 (E.D. Cal. Sept. 18, 201sBe alsd\ational Ins, 2013 WL 6190591 at *Zinn,
271 Cal. App. 2d at 600.

11
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An allegation that the bills Sparta sent to Copart themselves constitute new
separate agreements would notesthe claim. An “action upon atcount stated is not upon tf
original dealings and transactiookthe parties,” rather it f&ipon the new contract by and und
which the parties have adjusted theffetences and reached an agreeme@ardner v. Watsgn

170 Cal. 570, 574 (19158gee S.0.5886 F.2d at 109Xleason v. Klamerl03 Cal. App. 3d 782

786—-87 (1980). The bills here, as pled, are mepglyessions of the ternad obligations of the

ISA, not a new and separate agreement extingngghe original agreement. This claim is
dismissed with leave to amend.

3. Breach of Implied Covenant ob@d Faith and Fair Dealing (Claim 3)

Sparta alleges Copart breached the indpt@venant of good faith and fair dealir
when it (1) failed to follow the termination procedures of the ISA; (2) refused to pay for the
services performed by Sparta) (8fused to negotiate in godaith the reasonable value of
services rendered at the time of termiovati(4) repeatedly uaasonably delayed the
development of the ATOM system, which impaired Sparta’s ability to perform its obligatior
(5) repeatedly and unreasonably demanded addisoftavare functionalities, enhancements, :
substantial out of scope workyé (6) withheld its approval of 8pta’s work product repeatedly
and unreasonably. Countercl. at XDopart argues these allegasado not satisfy the elements
required for breach of the implied covenant becalisee is no conscious or deliberate act ple
and even as currently pled, Sparta failegedorm its duties under tlewntract and therefore
cannot state a claim against Copart for bredchcontract covenant. Copart Motion at 7-10.

The elements of a claim for breachlod covenant of good faith and fair dealing
are: (1) the plaintiff and the tlndant entered into a contra) the plaintiff did all or
substantially all of the things thtite contract required it to dw that it was excused from havin
to do; (3) all conditions requirddr the defendant’s performanhad occurred; (4) the defenda
unfairly interfered with the platiff's right to receive the benefits of the contract; and (5) the
defendant’s conduct harmed the plaint¥/oods v. Google, Inc889 F. Supp. 2d 1182, 1194
(N.D. Cal. 2012) (citing Judicial Council of @farnia Civil Jury Instructions 8§ 325 (2011)).

“The covenant of good faith finds particular apption in situations wherone party is invested

and

e
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with a discretionary power affeng the rights of another. Such power must be exercised in
faith.” Carma Developers, Inc. v. Marathon Development California, Bx€al. 4th 342, 372
(1992);see Perdue v. Crocker Nat'l| Bar88 Cal. 3d 913, 923 (1985). “The exercise of
discretionary powers is evaluatedder the implied covenant to assure that the promises of t
contract are effective and in accordance \heh parties’ legitimate expectationdVicNeary—
Calloway, 863 F. Supp. 2d at 956—5&e Carma2 Cal. 4th at 373—743abana Gulf Distrib.,
Ltd. v. GAP Int'l Sales, Inc2008 WL 111223, at *8 (N.D. Cal. Jan. 9, 2008).

Here, the terms of the ISA and SOW specify a payment schedule upon the
completion of various milestone§eeSOW at 23, ISA { 3.1. Upon termination, Copart
requested a billing from Spattia pay for the portion of servicgerformed and completed as o
the termination date. Countercl2y]; Ex. E, Countercl. Sparta alleges, however, that Copar
not rendered any payment for the completiomdéstones since termination in September 20
or any payment at all after August 2012, over a year before téiromn&parta also says Copar
in bad faith, withheld approval &parta’s work product in ordéy avoid payment. Countercl.
21. Sparta “vigorously disputes” the argumenligt not complete the conditions precedent to
Copart’s duty to pay. Sparta Opp’n at 10.

At this stage, the court must consitlee facts pled as true. Although the ISA
gives Copart discretion to determine whethear&meets the condition precedent, it is not th
court’s job to determine whether thdiscretion was exercised in good fai@ifford v. J & A
Holdings 54 Cal. App. 4th 996, 1006 (“Good faithcacommercial reasonableness primarily
involve questions of fact, based on all the cirstances . . .”). Given Copart’s discretionary
authority conferred by the agreement, Sparta’s allegation it performed or attempted to per
good faith all of its contractual duties, a@dpart’s alleged cdamued unwillingness to
compensate Sparta for its services since A2, the court finds Sparta states a claim for
breach of the implied covenant. The motion to dismiss this claim is denied.

4. Unfair Competition (Claim 7)

Sparta alleges Copart violated t@alifornia Business and Professions Code

section 17200et seq, when it (1) failed to follow the termination procedures of the ISA,;

good
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(2) refused to pay for the services performed bgr@p (3) refused to negate in good faith the
reasonable value of services rendered at the ¢ihtermination; (4jepeatedly unreasonably
delayed the development of ATOM, which impaifgharta’s ability to perform its obligations;
(5) repeatedly and unreasonably demanded addisoftavare functionalities, enhancements, :
substantial out-of-scope workn@ (6) withheld its approval of &pa’s work product repeatedly
and unreasonably. Countercl. atll2 Copart argues the claimnst sustainable because Spa
does not allege the breach was independently unfdmwful, or fraudulen Copart Motion at
10. Sparta responds by pointing to the nearlydagje in its counterdla setting forth the unfair
nature of the breach and conduct ext¢i@urs to the breach. Countercl. at 5.

The unfair competition statute prohibits practices that are either “unfair,”

“‘unlawful,” or “fraudulent.” Pastoria v. Nationwide Ins112 Cal. App. 4th 1490, 1501 (2003)

see also Cel-Tech Commc’ns, Inc. v. Los Angeles Cellular TeR@EGal. 4th 163, 180 (1999)|

“[A] breach of contract may form the predte for a section 17200 claim, provided it also
constitutes conduct that is unlawfar unfair, or fraudulent."Nat’l Rural Telecomm. Co-op
319 F. Supp. 2d at 1074 (internal quotation atation omitted). Because section 17200 is
written in the disjunctiveit establishes three separgtpes of unfair competitionld.

Sparta alleges Copart’s befa satisfies the “unfairprong of the code. Sparta
Opp’n at 12. Californiaaurts typically apply the uafrness prong in the following
circumstances, the first two of which involvertmeto a consumer, which Sparta does not qual
as here. First, “[a]n act oraortice is unfair if the consumer injury is substantial, is not
outweighed by any countervailing benefits to constgor to competition, and is not an injury
the consumers themselves could reasonably have avoiBedigherty v. Am. Honda Motor Co
Inc., 144 Cal. App. 4th 824, 839 (2006). Second, “unfausiness practice occurs when that
practice offends an established public policymben the practice is immoral, unethical,
oppressive, unscrupulous or substdiytiajurious to consumers.’'Smith v. State Farm Mut.
Auto. Ins. Cq 93 Cal. App. 4th 700, 719 (2001) (internaétion and quotation marks omitted)
Third, an unfair business practice means “the pyimiecy which is a predicate to the action m

be ‘tethered’ to specific constitutional, statutory or regulatory provisio8stipps Clinic v.

and
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Superior Court108 Cal. App. 4th 917, 940 (2003). A fout#ist applies to competitors asserting

UCL claims under the “unfair” prong agairesich other, and is limited to anti-competitive
practices and not actions by consumeZgsl-Tech 20 Cal. 4th at 187 n.13t is inapplicable in
this context because Sparta and Copart are not competitors.

The court finds Sparta has not pled $egatisfying any of thapplicable tests for
“unfair” practices. Thé&mithstandard, which Sparta relies ionts opposition, is intended to
protect consumers from unfddusiness practices, as is tbaughertystandard. Sparta is not a
consumer of Copart’s services. For that reaSomthandDaughertyare inapplicable. The thirg
standard irScripps which does not specify the consumestpction context, iguires the act be
“tethered to specific constitutionalastitory, or regulatory provisions.Scripps 108 Cal. App.
4th at 940. Sparta does not lik claim to any statory or regulatorscheme, but simply
repeats as a basis its claim t@aipart breached the covenangobd faith and fair dealing. Itis
not a competitor as required Bel-Tech Sparta does not citesangle case where the UCL has
been applied that does not relgher on consumer or competegiviarm. The “unfairness” prong
of the UCL “does not give the ads a general license to revighe fairness of contracts.”
Altman v. PNC Mortgage350 F. Supp. 2d 1057, 1077 (E.D. Cal. 2012). The UCL “is not ar
purpose substitute for a tort or contract actioBdrtez v. Purolator Air Filtration Products Co
23 Cal. 4th 163, 173 (2000). A claim for unfair catifpon must have an independent basis ft
its unfairness, not merely thidte breach itself is unfairSee Sybersound Records, Inc. v. UAV
Corp., 517 F.3d 1137, 1152 (9th Cir. 2008) (affirmingrdissal of UCL claim where plaintiff
“has not pled that the breaches of contragtimdependently unlawful, unfair, or fraudulent,
merely that the [defendants arejpreach of their contracts . . .”).

Sparta also cites another case imcllthis court dismissed a case against a
defendant mortgage lender for overcharging gagé payments and foreclosing on the prope
of plaintiff's deceased husban&ee Vincent v. PNC Mortgage, In2014 WL 2766116, at *1
(E.D. Cal. June 18, 2014). Consumer protectiarigarly implicated irthe mortgage context,

and the plaintiff invincentwas an individual consumer.
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Sparta’s claim for unfair competition is splaced and is merely a restatement ¢
its breach of contract claim. Given the sw@itéhe law, the court finds amendment would be
futile. This claim is disngsed without leave to amend.

B. Sparta’dviotion

1. Fraud Claims: Particulgr Requirement of Rule 9(b)

As a preliminary matter, Sparta argues eafciopart’s fraud-based claims, claims

1, 2, 3, 7 and 8, fail to meet the particularityueements of the feddraivil rules and should
therefore be dismissed. Copdigagrees, outlining several specifistances of statements and
representations Sparta madeie-contractual meetings and dwgithe contractual relationship.
Copart Opp’n at 8-9. These incidents, asudised below, are described with reference to
approximate dates and detailsdadentify specifiandividuals.

Under Federal Rule of Civil Proced@), a plaintiff who alleges fraud “must
state with particularity the circumstances cnshg the fraud,” but may “aver[] generally” the
state of mind animating the fraud. The pleadnust “be specific enough to give defendants
notice of the particular misconduct . . . so tinaty can defend against the charge and not just
deny that they have done anything wron§anford v. Memberworks, In625 F.3d 550, 558
(9th Cir. 2010) (quotingcearns v. Ford Motor C9567 F.3d 1120, 1124 (9th Cir. 2009)). To
avoid dismissal, the complaint must descrileettine, place, and speciftontent of the false
representations and identify the parties to the misrepresentattbonBule 9(b) requires a
plaintiff to allege particuladetails of the alleged frauKearns 567 F.3d at 1126 (affirming the
dismissal of plaintiff's complaint alleging fraudak misrepresentations because plaintiff “faile
to articulate the who, what, when, wheaad how of the mismduct alleged”).

In its second amended complaint, OQbpaakes several specific allegations of
material, false representations made by Spaftizeitbidding process amtdiring the period of its
contractual obligationsSee, e.¢g.SAC 1 21 (August 5, 2011 presentation where Sparta
recognized Copart’s functionality needsl); 1 22 (in its bid, Spartapeesented it had the ability
to design and implement AIMOS with 100 percARMOS functionality, had solutions other

consultants did not, would have experts and teams of prognansonéable for the projecty.

d
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1 23 (Sparta employees Vaibhav Nadgauda, Ashll&raul Freudenberg and Prafulla Khark
continued to represent it hadwtions in fall 2011 meetingsigl. 1 36 (representations of desigr
and functionalities made in the Design SOW!);] 38 (Kharkar, PHips and Gayle Mooney
stating they were the “SAP expert” in respotes&ack of details in design documentation);
1 39 (Sparta employees promising details waolde later about the business requirements
documents (BRDs))d. 1 42 (Kharkar, Phillipand others assuring delay would not jeopardiz
the project)jd. § 53 (representing source code was nppsesed to be functional, but would be
later);id. 1 58 (in a September 2012 presentatiorgrKéir manipulated the demonstration to
Copart to give the appearance AIMOS was wagkand claimed AIMOS pject was “on target
and denied any problemsijt. § 60 (false claim source code had been fixed)] 64 (in
“regroup meeting, Sparta Vice President Shydmdapunedi represented he would fix the so
code, address missing component, and needetire@le weeks to complete the project”).
Copart alleges these material reprgations, and others, were falsgeeCopart Opp’n at 8-9.
The court finds these allegations satisiy pleading requirements of Rule 9(b).
The Ninth Circuit has found the padlarity requirements met similar circumstances, where
defendant allegedly misrepresents “the sttgperations and its overall prospectSEbdoper v.
Pickett 137 F.3d 616, 626 (9th Cir. 1997). The faces@@ed with sufficient particularity to
withstand a motion to dismiss because thetfydefendant on notice of the alleged
misrepresentationsSee Sacramento E.D.M., Inc.Hynes Aviation Indus., In65 F. Supp. 2d
1141, 1151 (E.D. Cal. 2013) (“To state a viable fraud claim, the complaint must specify su
facts as the times, dates, places, benefitswedeand other details of the alleged fraudulent
activity.”); Allstate Ins. Co. v. Badl 2012 WL 907466, at *3 (D. NeMar. 16, 2012) (facts are
sufficiently particular when they put defendantnotice of the basis for the claims made by
plaintiff); Eidson v. Medtronic, Inc2014 WL 1996024, at *22 (N.D. Cal. May 13, 2014)
(allegations of misrepresentations in “specificdsts and presentations” reeadequate to satisf
Rule 9(b)). The motion to dismiss the fraud-badadns for failure to satisfy Rule 9 is denied
1
I

ar

D

Lrce

(%)
>

17



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

2. FrauduleninducementfFraud,and Negligent Misrepresentation
(Claims 1, 2, 3)

As discussed above, Copart’s allegatiohBaud and negligent misrepresentation
meet the heightened pleading requirements, butdhd must also decidehether the allegations
in claims 1, 2 and 3 state a ctaunder Rule 12(b)(6). Sparta claims these fraud and negliggnt
misrepresentation claims merely restate contedabligations and are barred by the established
principle that damages for breaclisontract are not recoveralih tort. Sparta Motion at 12—

15. Sparta further argues the negligent migsgntation claim is barred by the economic los$

rule, which bars tort recovery for breachesaftract. Sparta Motion at 15-16. Copart responds

the economic loss rule does not applyrémud claims. Copart Opp’n at 14.

Generally;[a] personmaynot ordinarily recover in to for the breach of duties
that merely restate contractual obligation8ds v. Superior Court of San Diego Coyr2§ Cal.
4th 627, 643 (2000kuperseded by statute on other groymissen v. State Farm Gen’l Ins. .Co
30 Cal. 4th 1070 (2003). “[C]ourts will generakforce the breach of a contractual promise
through contract law, except when the actioré donstitute the breach violate a social policy
that merits the imposition of tort remediesEtlich v. Meneze21 Cal. 4th 543, 552 (1999)
(quotation omitted).

Put another way, purely economisdes are not recoverable in td&.M. Wilson

& Co. v. Smith Int’l, lie., 587 F.2d 1363, 1376 (9th Cir. 1978kely v. White Motor C063 Cal.

—+

2d 9, 16-17 (1965). “[T]he economic loss rule ‘prejsgrithe law of contract and the law of to
from dissolving one into the other.’Robinson Helicopter Co. v. Dana Cor@34 Cal. 4th 979

(2004) (quotation omitted). However, there are¢hexceptions to this rule; the relevant

D

exception here is when a defendant breaches bdatyaindependent of éhcontract, irrespectiv
of whether damages are economic, thenemic loss rule does not applRobinson 34 Cal. 4th
at 989. InRobinsonjn reversing the appeals court for bagihe plaintiff's fraud and intentional
misrepresentation claims based upon the econlasgcrule, the Califorai Supreme Court held
plaintiff's claims were independent tife defendant’s breach of contraBobinson 34 Cal. 4th

at 991. But for the defendant’s misrepreseomat the plaintiff “would not have accepted
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delivery and used the nonconforming clutchesnor would it have icurred the cost of

investigating the cause of the Bsuclutches . . . [aJccordinglyfdefendant's] tortious conduct was

separate from the breach itself, which inea [defendant's] provision of the nonconforming
clutches.” Id. at 990-91 (alteration in originalee also BNSF Ry. Co. v. San Joaquin Valley
Co., 2011 WL 3328398, at *6 (E.D. Cal. Aug. 2, 2011) {{©atia courts have only permitted tc
damages in contract cases in which the tortlitglis “either completely independent of the
contract . . . or when theghtiff was fraudulently inducetb enter the contract.”).

Here, Copart relied on Sparta’s represigmma and assertions of expertise in its
decision to enter into the contract and acceprtdjs bid. Sparta’s representations, Copart
alleges, were made with knowing falsity andssdieconomic damage. They were also made

prior to and separately from tialeged breach. The fraud-baselégations identify statements

14

t

=

representations, and promises o&8@’'s capabilities prior to the contract; these statements do not

support the allegations of breach based on Sparta’s failure to perform its contractual obligations

Copart’s allegations that Sparta fraudulentlyuoed the contract and misrepresented material
information satisfies an established exception éogineral bar of tort recovery for claims alsa
related to breaches of contract. Thetioroto dismiss these claims is denied.

3. Unfair Competition (Claim 7)

Copart’s claim is based “on the eaty of Sparta’s wongdoing” including its
alleged fraud, fraudulent inducement, and othéawiful conduct. Sparta Opp’'n at 18. As

discussed abovegepages 13—-16upra,under California Business and Professions Code se¢

17200, unfair competition prohibits any “unlawful, aimfor fraudulent business act or practics.

tion

Cal. Bus. & Prof. Code § 17200. The statutergjleage has been construed as prohibiting thiee

distinct types of practices: (linlawful acts or @ctices; (2) unfair astor practices; and
(3) fraudulent acts or practice€el-Tech 20 Cal. 4th at 180.
At hearing, Copart’'s counsel clarifi€bpart relies on bottihe “fraudulent” and

“unfair” prongs of the UCL, as pled in tisecond amended complaint, which alleges “false

representations” and “fraudulent adis.” SAC at 24. Copart, bease it retained Sparta for ifs

services, may be considered a “consumer” of tafgar A plaintiff that utilizes a defendant’s
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services may be a consumer for purposeseofd@L, as in cases brought against mortgage
servicers or communicain services providersSee, e.g., Bias v. Wells Fargo &.C842 F.
Supp. 2d 915, 924 (N.D. Cal. 2013) (mortgaddpre v. Apple, In¢g.No. 14-CV-02269, 2014
WL 5830374, at *8 (N.D. Cal. Nov. 10, 2014) (eliess service provider). Copart pleads
fraudulent business practices because Spargedllefraudulently induced the contract and
misrepresented its capabilities and the fuorality of the AIMOS system. Sparta argues
Copart’s claim should be dismissed becauseaitiaerlying fraud claims are deficiently pleadec
Sparta Motion at 24. As discussed above, thedibased claims are pleaded with sufficient
particularity under 9(b). Because the cawstains the fraud-based claims, Copart’s
accompanying UCL claim based on those actions also survives. The motion to dismiss cl
denied.

4. Covenant of Good Faith and Fair Dealing (Claim 5)

Copart contends Sparta breached the maweof good faith and fair dealing in it
various misrepresentations and by “acting in fagith with respect to the AIMOS agreements.’
SAC at 23. Sparta argues thiaioh must be dismissed becausis itsuperfluous to the contract

claim.” Sparta Mot. at 17.

Aim 7

\°ZJ

The covenant of good faith and fair dealing is “implied by law in every contrgct.”

Guz v. Bechtel Nat. Inc24 Cal. 4th 317, 349 (2000). To statelaim for breach of the implied
covenant of good faith and faiedling, plaintiffs must show le existence of a contractual
relationship” in the first placeSmith v. City & Cnty. of S.F225 Cal. App. 3d 38, 49 (1990).
The covenant obligatesdlparties to a contract not to engageonduct “whichinjures the right
of the other to receive the mefits of the agreementWWagner v. Bensqri01 Cal. App. 3d 27, 3
(1980).

To the extent Copart relies on allegatiof$raud or misrepresentations made b
Sparta in the pre-contract negotiations, thaiaver is not subjedb the implied covenant.
Newsom v. Countrywide Home Loans,. |i7d4 F. Supp. 2d 1000, 1007 (N.D. Cal. 2010)
(“Pre-contract conduct, howeveannot support a claim for breashthe implied covenant of

good faith and fair dealing.”see McClain v. Octagon Plaza, LLT59 Cal. App. 4th 784, 799

20



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

(2008) (alleged misconduct during catt negotiations failed to state a claim for breach of th
implied covenant of good faith and fair dealing).

Sparta contends Copart’s allegatiosuperfluous because it is based on the s
behavior as its breach of cortta&laim. Copart argues Sparta@nduct “far exceeds the failure
to meet its contractual obligations,” pointitagthe August 2012 “sham demonstration” and th
“false claim it had solutions terogramming problems.” Copart Opp’n at 18. Whether a bre
of the implied covenant of good faith and fair deglcan co-exist with Areach of contract clain
is a question several courts hamnsidered. Instructively, iDaly v. United Healthcare Ins. Co
a sister district court found th&uzprecludes implied covenant claims “based on the same
breach” as the contract claim, Biitis quite possible for a breach of the implied covenant to
based on a different breach than the contract claibaRy v. United Healthcare Ins. Cd2010
WL 4510911, at *4 (N.D. Cal. Nov. 1, 2010). Tbaly court found a case from the Central
District, Celador Intern. Ltd. v. Walt Disney C847 F. Supp. 2d 846 (C.D. Cal. 2004),
persuasive on this question. There, as heeegadlirt considered a motion to dismiss a claim f
breach of the implied covenant of good faith éaiddealing where defendant similarly argued
that because the plaintiffs’ ctaifor breach of the implied covenant was based on the same
as the breach of contract claim, it was superfs. The court held “the fact finder could
conclude,” without finding a breadf the agreement, “that the actions of [d]efendants frustra
a benefit of the contract.id.

Relying on this standard, tib&ly court concluded the bmeh of the covenant wa,
“a different, albeit somewhat inconsistent, breaemtthe breach of contract claim . . . even if
[p]laintiff fails to prove that the Agreement didt justify [d]efendant in terminating [p]laintiff
‘for cause,’ [p]laintiff couldstill recover on his breach ofeghmplied covenant of good faith
claim.” Daly, 2010 WL 4510911 at *6.

Here, Copart alleges Sparta materiatigrepresented its expertise, capabilities
and handling of the problems with the AIMOS pramgrduring the course of their relationship.
Such misrepresentations are separate from Spéatlaise to meet the oblagions of the contract

they are actions giving rise totemable claims of fraud, not juatfailure to perform the terms d
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the ISA. Ultimately, a factfinder could conclu8parta breached its conttavith Copart absent
a finding it made various fralulent misrepresentationdcNeary-Calloway v. JP Morgan Cha
Bank, N.A.863 F. Supp. 2d 928, 956 (N.D. Cal. 2012)\['defendant who does not breach a

contract may still be liable for breach of the covenant of good faith and fair dealing if they 1

ail

[sic] to perform the contract in good faith.”). Ttlaims for breach of contract and breach of the

implied covenant of good faith and fair dealeng distinguishablena this claim is not
superfluous to the breach of contract claifine motion to dismiss this claim is denied.

5. Unjust Enrichment (Claim 8)

Sparta argues this claimust be dismissed because 1) the claim is grounded i
fraud and fails to meet the heightened pleadingdstads of Rule 9(b), and #)ere is a failure to
allege the invalidity of the coatt. Sparta Mot. at 18. opart responds a claim for unjust
enrichment is properly brought with a breach of contract where the contract was allegedly
procured in fraud. Copart Oppat 18. As this court has e&dy found the fraud-based claims
are pled with sufficient particularity as required by Rule 9(b), thet caumnsiders whether the
unjust enrichment claim is profe asserted where an expreggeement, the ISA, exists.

To state a claim for unjust enrichmért plaintiff “must plead ‘receipt of a bene
and the unjust retention of the baheaf the expense of another.Walters v. Fidelity Mortgage
of Cal, 2010 WL 1493131, at *12 (E.@al., Apr. 14, 2010) (quotingectrodryer v. SeoulBank
77 Cal. App. 4th 723, 726 (2000)). “Even when a@eftsas received a benefit from another,
is required to make restitutionnly if the circumstances of iteceipt or retention are such that

as between the two persons, it is unjust for him to retain@Hhirardo v. Antoniolj 14 Cal. 4th

! California courts generallgonstrue claims for unjushrichment as claims for

=)

it

restitution. SeeMcBride v. Boughtonl23 Cal. App. 4th 379 (2004) (terming the cause of action

a request for restitution because “unjust enrichment is not a cause of action or even a rem
rather a general principle underlyingrioaus legal doctrines and remedied”®uriedale Assocs.,
Ltd. v. Wilson7 Cal. App. 4th 1439, 1448 (1992) (“the med[u]njust [e]nrichment’ does not
describe a theory of recovelyyt an effect: the failure to rka restitution under circumstances
where it is equitable to do so’Bgnreach Tech, Inc. v. BEbadded Internet Solutions

403 F. Supp. 2d 968, 976 (N.D. Cal. 2005) (“unjustatrmient is not a valid cause of action in
California.”). With this understanding, the cowill use the partiedanguage of “unjust
enrichment” but cites to casesnsidering claims for restitution.

edy, L

22



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

39, 51 (1996) (quoting Restatement of Restitution, § 1, cmt. dYicBride v. Boughtorthe
court explained that “restitution may be awarded in lieu of breach of contract damages when the
parties had an express contract, ibutas procured by fraud or isxenforceable or ineffective far
some reason.” 123 Cal. App. 4th 379, 388 (2004 .prevail on a claim for restitution, a
plaintiff need not establish badtfaon the part of the defendasg long as the recipient of the
funds was not entitled to the fundSee Lectrodryer77 Cal. App. 4th at 726.

Because Copart alleges Sparta engagéaudulent misrepresentation to induct

W

Copart’s assent to a contractual agreemepleads a potentially unenforceable contract.
Furthermore, that the unjust enrichment clainy fn@ unsustainable if an enforceable agreement
is found does not doom the claim at the motion to dismiss shge@lberg v. Trilegiant Corp
445 F. Supp. 2d 1082, 1101 (N.D. Cal. 2006) (“[A]lthough plaintiffs’ restitution claim under|their
eighth cause of action may ultimately be stlpeus to their restitution claim under section

17200, it is inappropriate at the motion to dismisgstto make that determination, as plaintiff

[

may prevail in one cause oftexm and not in the other.”see alsdMcNeary 863 F. Supp. at 964
(denying motion to dismiss unjust enrichmemiircl where an express agreement existed, but
plaintiffs’ claims were fraud-badg Copart relies on its fraudatins to justify its request for
restitution; the cases Sparta relsin its motion do not address tkieBride fraud exception,
and are therefore not determinative. The arotd dismiss the resttion claim is denied.
lI.  CONCLUSION

For the foregoing reasons, the court orders as follows:

1. Copart’s motion to dismiss Sparta’s counterclaim is:

a) GRANTED with leave to amend @msSparta’s equitable claims, claim

192)

2, 5 and 6, and account gdiclaim, claim 4;

b) GRANTED without leave to amd as to Sparta’s unfair competition
claim, claim 7; and

c) DENIED in all other respects.

2. Sparta’s motion to dismiss is DENIED.
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3. Sparta shall have 21 days from dlag¢e of this order to file an amended

counterclaim.
IT IS SO ORDERED.
DATED: June 9, 2015.

UNIT TATES DISTRICT JUDGE
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