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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | NARINDER KHATKARH, No. 2:14-cv-0079 KIM KJIN P
12 Petitioner,
13 V. ORDER
14 | JEFFREY BEARD,
15 Respondent.
16
17
18 Petitioner is a former state prisomgoceeding through counsel with this
19 | application for a writ of hadas corpus under 28 U.S.C. $22 By order filed March 31, 2016,
20 | this court granted respondent’s motion to dismdgsnissed this action &srred by the statute of
21 | limitations, and denied petitionensquest for a certificate oppealability (COA). ECF No. 31.
22 | Judgment was entered the same day. ECBRloOn April 28, 2016, petitioner filed a motion
23 | for reconsideration of the deasi to grant the motion to dismiss and to deny a COA. ECF No.
24 | 33. On May 6, 2016, respondent filed a response to the motion. ECF No. 34.
25 Petitioner’s motion is properly construadg a motion for relief from judgment
26 | under Federal Rule of Civil Procedure 60(Bge American Ironworks & Erectors, Inc. v. North
27 | American Const. Corp., 248 F.3d 892, 899 (9th Cir. 2001).
28 | /I
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The moving party under Rule 60(b) is entitled to relief from
judgment for the following reasongl) mistake, inadvertence,
surprise, or excusable neglect; (2) newly discovered evidence;
(3) fraud, misrepresentation, or other misconduct of an adverse
party; (4) the judgment is void; (5) the judgment has been satisfied,
released, or discharged; or (6)yaother reason justifying relief
from the operation of the judgme®ee Fed.R.Civ.P. 60(b).

Id. In relevant part, Local Rule 230(j) requigeparty seeking recongrhtion to show “what
new or different facts or circun@sices are claimed to exist whididl not exist or were not show
upon [the] prior motion, or what other grounds ekis the motion; and [ ] why the facts or
circumstances were not shown at the time efgghor motion.” Local Rule 230(j) (E.D.Cal.).
The court’s decision to grant respond®motion to dismiss was based in large
part on the determination that petitioner had ‘t@monstrated he is &ied to tolling of the
limitations period between May 10, 2012, when$ter County Superior Court denied his
second state habeas petition, and March 25, 2016h pétitioner filed @etition for writ of
habeas corpus in the California Court of Appeal for the TAppellate District, a gap of 318
days.” ECF No. 31 at 9. Petitioner objectshis finding on the grountthat respondent did not
raise this argument in the motion to dismisstead only arguing it in ¢hreply brief, and it was

not the basis for the magistrate judge’s rec@mdation that respondentisotion to dismiss be

granted. ECF No. 33 at 5. Petitioner contends théali have an opportunity to brief this issug.

Id. He therefore seeks leave to present amditievidence and argumeatshow that he is
entitled to gap tolling for this pextl, and asks the court to recomsids decision in light of that
argument and evidencéd. In particular, petitioner seeks to present evidence that suggests
state court of appeal denied his petition on thatmeather than as untely, and that the state
court of appeal had evidence that petitioner's impairments prevented him from filing a peti
without assistance of counsetl. at 6-8; ECF Nos. 33-1, 33-2. Respondent does not opposs
request, instead resting its respeio the motion on the briefirdready filed, on the magistrate
judge’s findings and recommendations, and on this court’'s March 31, 2016 order. ECF N
1-2.

The court finds petitioner has madsudficient showing as to why he did not

previously present the court with the evideno submitted with the motion for reconsiderati
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to warrant consideration of that evidence pémticular, as set forthelow, the issue of the
timeliness of petitioner’s state court of appeal fetitvas not raised in the motion to dismiss 4§
therefore was not briefed in a way that requiretipaer to present all evidence relevant to th
guestion in his opposition, the soledihe was authorized to file in connection with that motic
In particular, he did not have an opporturidyrespond to arguments about the issue made by
respondent in the reply brief. i#t therefore proper fahis court to considehat evidence and hi
arguments on this motion.

In the motion to dismiss, respondent adytieat the statute of limitations began
run on June 2, 2010 and expired on June 1, 2011 pefelte petitioner fild his first collateral
attack in state court, and thagtitioner was not entitled to a latgart of the limitations period.
ECF No. 12. In making the lattargument, respondent contendetkr alia, that even if
petitioner’s claims were “newly discovereditiun the meaning of 28 U.S.C. § 2244(d)(1)(D),
petitioner had not been diligent in presenting his claims and the assertion that petitioner’s
had not been able to raise enough money to pagolansel was not a sufficient justification for
the delay.ld. at 13-14. Respondent’s position was thatdtatute of limitations expired before

petitioner made any collateral attack in state t@md respondent did hraise the alternative

argument that even if petitioner’s state courttjpets had been timely petitioner was not entitlée

to gap tolling for the period from May 10, 2012 to March 25, 2013.

In opposition to the motion, petitionegaed that the limitations period began t
run on February 15, 2012, and that he was entitled to statutory and gap tolling from March
2012 through October 23, 2013 because “none dfthte petitions were denied on untimeline
grounds.” ECF No. 18 at 7. In the reply, respartdlisputed this assertion, contending that
petitioner had delayed “much longer than the outett Iof 30 to 60 days that most States prov,
for filing an appeal,” between May 10, 2012 avdrch 25, 2013, that the state superior court
petition and the state court gf@eal petition were “virtually ientical” and that there was “no
justification” for exceeding the “presumptively reasonable 60-day limit” between the denial
superior court petition and tliding of the court of appeagletition. ECF No. 24 at 12-13.

Respondent also argued that ¢i&te courts would not haveaersed petitioner’s delay for the
3
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reason asserted by petitioner, dmat this court was gpiired to apply California law to determine
whether the state court appeal opinion was timelyld. at 13-14 & n.6.

Though he mentioned it in a footnoEECF No. 26 at 15 n.3, the magistrate judge
did not reach this issue. Heund that the latest date on whicle thmitations period began to ryn
was April 30, 2011, that petitionerddnot file any petition for caditeral relief for 326 days, and
that his federal petition was not filed until 82 days after the last state petition was denied, thus
making the petition untimelyld. at 15.

In the March 31, 2016 order, this court fourmtkr alia, that the state court of
appeals “summary denial” of tipetition filed in that court “sad[s] little light on whether [the
state] court[] found’ the petitionrtiely.” ECF No. 31 at 11 (quotingelasquez v. Kirkland, 639
F.3d 964, 967 n.5 (9th Cir. 2011)). “A federal habs@st must determine timeliness when there
is no clear indication by the state courtaxwell v. Roe, 628 F.3d 486, 496 (9th Cir. 2010). Ir
doing so, the court looks ét) whether the state court coresield the petition on the merits, anc
(2) whether petitioner providethe state court with an explanation for the delaly. Petitioner
has now presented evidence thatdtage court of appeal requiregspondent to answer the state
petition on the merits, and thiaspondent filed aapposition to the petition that nowhere
asserted the petition was untimelsee ECF Nos. 33-1, 33-2. The satourt of appeal’s order

denying the petition reads as follows:

The Petition for Writ of Habeas Corpus filed May 2, 2012 has
been read and considered.

The Writ of Habeas Corpisdenied for the following reason:

Petition has failed to establish a prima facie case for relief
on habeas corpus (In re Law3 Cal. 3d 190, 194).

The Court notes that the daetion of defendant, referenced on

page 24 of the petition, wagysied on August 6, 2009, well before
the date the defendant svaentenced to prison.

Lodged Doc. 9. Rejection of petitioner’s claims fmiture to “state a prim facie case” for relief
is a decision on the merits under California lgsge Cullen v. Pinholster, 563 U.S. 170, 188 n.1p
(2011) (quotingn re Clark, 5 Cal.4th 750, 770 (1993)). Evidertbat the state court considergd
i
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the petition on the merits “at least suggastonsidered the petition timelyMaxwell, 628 F.3d
at 496.

The other factor this court is requireddansider is the adegcy of petitioner’s
explanation for the delay in filing the stateurt petition. Califorra law requires “that a
petitioner explain and giify any significant delay ineeking habeas corpus relieflih re Clark,

5 Cal.4th at 765. IRlark, the California Supreme Court noted that it had

accepted as adequate explanatiod austification for a five-year
delay between conviction and fif of a collateral attack on a
judgment, a petitioner's grade schceducation and inability to
make use of information because he was not aware of the law,
when, on learning of the law, the prisoner immediately sought the
assistance of counseln(re Saunders, supra, 2 Cal.3d 1033, 1040,

88 Cal.Rptr. 633, 472 P.2d 924%e also In re Perez (1966) 65
Cal.2d 224, 228, 53 Cal.Rptr. 41418 P.2d 6 [three-year delay
between sentencing and filing of petition excused where petitioner
had not completed seventh grade, was not knowledgeable about
legal procedures, and diligentlysed resources available to
prisoners for research and preparation of legal documents].)

Id. at 786. Here, petitioner preseatbe state court of appeaitivevidence of his intellectual
and mental impairmentsSee Lodge Doc. No. 10 at 8: He also argued the state court that he
had been in custody from December 31, 2008uhh June 2012, was “entirely dependent on
family,” his family “did not have the funds toteen counsel for filing” the state court of appeal
petition at the time the second superior cpetition was denied on May 10, 2012, and his far
had not been able to raise enough monegtain counsel “until late February 2013d. at 13.
This court has already found thgtitioner’s allegationsf mental impairment are sufficient to
show he was either “unable rationally or factuédiypersonally understand the need to timely
or . .. unable personally to prepa habeas petition and effectuigddiling.” ECF No. 31 at 8-9
(quotingBillsv. Clark, 628 F.3d 1092, 1100 (9th Cir. 2010Y¥he record before this court
suggests that the record before #tate court of appeal was addgua “explain and justify” his
delay in seeking habeas relief.

For the foregoing reasons, the court tggetitioner’s requeso reconsider its

earlier finding that petitioner vganot entitled to gap tolling fdhe entire period between May 1
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2012 and March 25, 2018&e ECF No. 31 at 9-11, and concludkat petitionewas entitled to
gap tolling for this period.

Accordingly, the court now finds thatiewing the record in the light most
favorable to petitioner, the stae of limitations began tain on or about April 30, 2011, when
petitioner discovered the factyadedicate for his claim. 28 UG. § 2244(d)(1)(D). The court
also finds that petitioner is gthed to gap tolling from Mare 21, 2012, when petitioner filed his
first state petition for writ of habeas corpaghe Sutter County Superi Court until October 23,
2013, when the California Supreme Court summarilyetethe petition filed in that court. Thr
hundred twenty-six days elapsed betweenl&®, 2011 and March 21, 2012. Absent equitab
tolling, the limitation period gxred thirty-nine days afteOctober 23, 2013, on or about
December 1, 2013, before this actiwas filed on January 13, 2014.

In the prior order,the court found well-taken pgoner’s objection to the
magistrate judge’s recommendation that petitiones mat entitled to equikde tolling from April

30, 2011 until November 30, 2011, based either sinimigration detention in Texas or his

mental impairmentsSee ECF No. 31 at 7. In granting resptent’s motion to dismiss, the cour

discussed this recommendation geditioner’s objections, as follows:

The magistrate judge findbat petitioner is not entitled to
equitable tolling until November 30, 2011 based on either his
immigration detention in Texas or his mental impairmengse
ECF No. 26 at 13-15. Irejecting the first arguent, the magistrate
judge finds that “petitioner chesto devote his time and resources
exclusively to his immigration casethar than to seek habeas relief
in a more timely fashion” andhat this “choice” was not an
“extraordinary circumstance beyorjdis] control.”” ECF No. 26
at 13. As to the second, the magigtadge finds that the evidence
submitted by petitioner is insufficieto demonstrate that petitioner
“had a severe mental impairment during the filing period that
would entitle him to arevidentiary hearing”” ECF No. 26 at 14
(quotingBillsv. Clark, 628 F.3d 1092, 1100-01 (9th Cir. 2010)).
Petitioner’s objection to the recomnued rejection of his equitable
tolling argument is well-taken.

InBills, the United States Court 8ppeals for the Ninth Circuit
set forth a two-part test that a habeas petitioner must satisfy to
demonstrate eligibility for equitable tolling due to mental
impairment:

e
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(1) First, a petitioner must shois mental impairment was an
“extraordinary circumstance” beyond his control,. . . . by
demonstrating the impairment was so severe that either

(a) petitioner was unable rationally or factually to personally
understand the need to timely file, or

(b) petitioner's mental state médered him unable personally to
prepare a habeas petition areffectuate its filing.[Footnote
omitted.]

(2) Second, the petitioner must show diligence in pursuing the
claims to the extent he could umsiand them, but that the mental
impairment made it impossible toet the filing deadline under the
totality of the circumstances, including reasonably available access
to assistance.

Bills, 628 F.3d at 1099-1100. The evidence shows that petitioner
has cognitive and intellacal deficits, with anQ estimated at 69
when he was a senior in highhsol. ECF No. 26 at 5. When he
met with Ms. Coles-Davila inApril 2011 petitioner was in
immigration custody in TexasECF No. 26 at 3. In July 2011,
shortly after he met with Ms. @Gs-Davila, a neuropsychologist
diagnosed petitioner with bordertinntellectual @inctioning, major
depressive disorder, anxiety disorder, learning disorder, cognitive
disorder, and personality change doehistory of traumatic brain
injury. ECF No. 1-2 at 16. The neuropsychologist found that
petitioner has “difficulties withmemory . . . attention and
concentration” and “expressing himself due to having difficulties
finding the words that he wants tese to express his thoughts.”
ECF No. 1-2 at 16. The neuropbgtogist found that petitioner’s
“reasoning and judgment were in the lower end of the spectrum of
being within normal limits dueto his Borderline intellectual
capacity” and that petitreer had an 1Q score of 75. ECF No. 1-2 at
16, 22. The neuropsychologistuind that petitioner would qualify

for “Special Education courses aslhwas for disability services due

to his limited intellectual capéag.” ECF No. 1-2 at 23.

In Chatman v. Hill, No. 12-15461 (Nov. 26, 2014), the United
States Court of Appeals fothe Ninth Circuit found that
“uncontroverted evidence demorading a long history of mental
illness” combined with evidence of frequent episodes of depression
and auditory hallucinations and “#Q of 69 and the language skills
of a third grader” satigfd the first prong of theBills test.
Chatman, slip op. at 2-3. [Footnote omitted.] Consistent with
Chatman, petitioner's allegations ofmental impairment are
sufficient to satisfy the first prong of tiel|s test.

The record is not suffiently developed for the court to
determine whether petitioner sdies the second prong of tBdls
test. There is a general allegation in petitioner's state court of
appeal habeas petition that Ms. Coles-Davila “ultimately advised
his family to retain criminal counsel to investigate whether there
were grounds for post-convictionlief” and that pétioner retain
counsel in February 2012, approximately two months after the

7
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BIA’'s November 30, 2011 decision. Lodged Doc. No. 10 at 12.
While it appears from the record that petitioner retained habeas
counsel in February 2012e Lodged Doc. No. 12 at 14, it is not
clear when Ms. Coles-Davila advised petitioner’s family to retain
criminal counsel or if petitioner acted with diligence after receiving
this advice.

ECF No. 31 at 7-9.

In the motion for reconsideration, petitiore®ntends the record is sufficient to

show the diligence required undgtls. Specifically, petitioner contends

The record reflects thalr. Khatkarh’s immigration case was
pending through the Board of Immigration Appeals’ decision
affirming the order of removal on November 30, 2011 (dkt. no. 26
at p. 4), and he was in imgration custody through June, 2012
(lodged document 10 at p. 13). The record also reflects that his
family retained Ms. Coles-Davila to represent him in the
immigration proceedings. Lodged document 10 at p. 13. Habeas
counsel was retained in Felry, 2012, shortly after the
immigration case had ended. Id. The family depleted their funds
paying these legal fees, and could afibrd to retain counsel for
the next stage of reviewd.

“The diligence required for equitable tolling purposes is
reasonable diligence, not maximum feasible diligenklland v.
Florida, 560 U.S. 631, 652 (2010) (internal citations and quotation
marks omitted). Surely Mr. Khatkarh and his family proceeded with
reasonable diligence in first focusing their energy and resources on
seeking relief in immigration courthen, within just a few months
of the end of the immigration casestaining criminal counsel to
seek relief from the conviction thegsulted in such consequences.

ECF No. 33 at 9.

Petitioner is correct that “[t]he dikgnce required for equitable tolling is

‘reasonable diligence,’ not ‘marum feasible diligence.”DoeVv. Busby, 661 F.3d 1001, 1012
(9th Cir. 2011) (quotingdolland, supra). “[R]easonable diligence . requires the effort that a
reasonable person might be expected to delimder his or her particular circumstanceld. at
1015. After review of the recombw before the court, the cdus convinced that under the
particular circumstances petitier faced, including his detentionimmigration custody in Texa
at a great distance from California and the cadmre he was convicted a®ll as the financial
realities faced by his family in ¢dining the assistance of counsel petitioner, petitioner and h

family exercised reasonable diligence in foogdirst on petitioner’s immigration proceedings
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and then obtaining new counsel to seek rel@ifthe criminal convictio within a few months
of the Board of Immigration Appeals’dvember 30, 2011 decision. The court therefore
concludes that petitioner is eied to equitable tolling of the limitation period for at least the
seven month period from April 30, 2011 to November 30, 2011.

After reconsideration, for alhe reasons set forth in this order the court finds tf
the instant action is not bad®dy the statute of limitains. Petitioner's motion for
reconsideration will be granted as to the €surior order granting respondent’s motion to
dismiss. Reconsideration of tbheurt’'s order denying a certifiGabf appealability is moot and
will be denied for that reason.

In accordance with the above, I$ HEREBY ORDERED that:

1. Petitioner's April 28, 2016 motion for recadsration is granted in part as se

forth in this order;

2. This court’s March 31, 2016 order atiek judgment thereon are vacated;

3. Respondent’s May 9, 2014 motion temhiss this action as barred by the

statute of limitations is denied; and

4. This matter is referred back to the assigned magistrate judge for further

proceedings.

DATED: March 30-, 2017.

UNIT TATES DISTRICT JUDGE
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