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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | NARINDER SINGH KHATKARH, No. 2:14-cv-0079 KIM KJIN P
12 Petitioner,
13 V. ORDER
14 | CALIFORNIA DEPARTMENT OF

CORRECTIONS AND
15 | REHABILIATION,
16 Respondents.
17
18 Petitioner, a state prisonempeeding through counsel, hdedi this application for a wri
19 | of habeas corpus under 28 U.S.C. § 2254. Theemaas referred to a iied States Magistrate
20 | Judge as provided by 28 U.S.(636(b)(1)(B) and Local Rule 302.
21 On August 9, 2017, the magistrate judgedfilimdings and recommendations, which were
22 | served on all parties and which contained noticaltparties that any oégtions to the findings
23 | and recommendations were to be filed within feen days. Respondent has filed objections o
24 | the findings and recommendations, ECF No.at®] petitioner has filed a response to
25 | respondent’s objections. ECF No. 47.
26 In accordance with the provisions of 28 LS8 636(b)(1)(C) and Local Rule 304, this
27 | court has conductedds novo review of this case. Having céully reviewed the file, the court
28 | finds the findings and recommendations tsbpported by the recoahd by proper analysis.
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The court writes separately to address lobtlespondent’s objecns. Respondent’s firs
objection is that the magistrate judge misappBedey v. Hill, 599 F.3d 976 (9th Cir. 2010).
Specifically, respondent contenBailey holds that the jurisdictiohaequirement of 28 U.S.C.
§ 2254(a) “requires continuing ‘nexus’ betweepetitioner's habeas challenge and ‘his
custody.” ECF No. 46 at 3. This an incorrect reading &ailey. TheBailey court held that “a
nexus between the petitioner’s claim and thewfll nature of his custody” is part of
§ 2254(a)’s jurisdictional requiremettitat a habeas petitioner e custody” at the time the
habeas petition is filedBailey, 599 F.3d at 980. Nothing in tlBailey decision changed the
fundamental rule that this jurisdional requirement athes at the time the petition is filed ang
that subsequent release from custody does noiveepe federal court géirisdiction; in fact,
this rule is expressly statedBailey. Seeid. at 979 (“The petitioner must be in custody at the
time the petition is filedsee Carafasv. LaVallee, 391 U.S. 234, 238, 88 S.Ct. 1556, 20 L.Ed.2
554 (1968), but the petitioner’'subsequent release from custody does not itself deprive the
federal habeas court of g$atutory jurisdiction.’ Tyarsv. Finner, 709 F.2d 1274, 1279 (9th Cir
1983).").

As the magistratgidge correctly foundsee ECF No. 43 at 4, a habeas petition does n
become moot upon a petitioner’s release frostanly if the petition challenges a conviction to
which “specific, concrete collatarconsequences” have attach&dencer v. Kemna, 523 U.S. 1,
9 (1998). Respondent concedes the petitiontisnomt because of the immigration consequer
of petitioner’s conviction. ECF No. 46 at 1. dpendent argues, however, that petitioner lack
standing to pursue his claim becatisere is no remedy availablegetitioner in this courtld. at
1-2. Essentially, respondent contends thg ognedy available in federal habeas corpus

proceedings under 28 U.S.C. 8 2254 is release from cusfedye.g., id. at 6 (“There is only
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one claim that 8§ 2554(a) [$iallows: that custody is illegalConsequently, despite a presumably

valid state conviction, collateral consequencewithg therefrom, and the supreme court’s [sic
hypothesis that a habeas petitiomay be entitled to more remedy than just release from cus
a petitioner failing to allege ¢honly claim available (that cemt custody is illegal) has no

standing, and the federal courpigwerless to provide a reohe”). Respondent’s contention,
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which would require this court to depart frahe well-established rule that a federal habeas
corpus challenge to a state criminal convici®not mooted by releasem custody if collateral
consequences attach to tlneiction, is simply incorrect.

First, as the magistrate judge found, theted States Supreme Court and the United
States Court of Appeals for the Ninth Circuit hagpeatedly held that federal habeas corpus
relief under 28 U.S.C. § 2254 is not limitedan order requiring release from custo®ge ECF
No. 43 at 6-7 and cases cited thereiecdhd, though the universe of cases specifically
describing the nature of such relief is limited, those cases do &ske.g., Lanev. Williams,
455 U.S. 624, 630 (1982) (habeas petitioners claiming constitutional @rlatconnection with
entry of guilty plea “might ask thBistrict Court to set aside thiesonvictions and give them an
opportunity to plead anew; . . Alternatively, they could seek refiin the nature of ‘specific
enforcement’ of the plea agreemastthey understood it; . . . . Wizell v. Attorney General of
N.Y., 586 F.2d 942, 948 (2nd Cir. 1971@pting “the possibility ot declaration that the
September 10, 1971 conviction is void and obeder to the respondent Attorney General to
apply in the New York courts for a vacaturtbé conviction and for an order expunging it and
references to it from the records;"$ee also Brooks v. North Carolina Dept. of Correction, 984
F.Supp. 940, 943 (E.D.N.C. 1997) (ordgrconviction vacated).

Here, petitioner asks the court to gramt getition and “order his plea of no contest
withdrawn” and his convictionacated. ECF No. 1 at 15. Iftg®mner prevails on his claim,

some form of relief analogous to athhe has prayed for can be geghby this court. That relief

! In Mizell, the Court of Appeals foundahthe petitioner’s prayer faelief had been mooted by

all

his release from custody and held that the distoott’'s judgment had to be vacated to allow the

petitioner to apply for other relieMizell, 586 F.2d at 948. lbane, the United States Supreme
Court held that because respondents had nohsdg “opportunity to plead anew” but insteac
had “sought to remedy the alleged constitutionalation by removing the consequence that g
rise to the constitutional harm,” a mandatory paterm, the case had been mooted because
parole term had ended during theise of the habeas proceedingsne, 455 U.S. at 631.
Noting that it did not need to decide “whethespondents would ever batitled to relief other
than the right to plead anew,” thane Court found that the general prayer for relief in the
petition was “not equivalent @ specific request by spondents to set aside their conviction” &
that unless respondents had requestbdr relief “it surely woulahot be appropriate to enter an
order that would subject [the respondents] torisieof retrial after tkir sentences had been
served.”Id. at 631 n.11.
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will be shaped by binding preceder@ee, e.g., Johnson v. Uribe, 700 F.3d 413, 425-27 (9th Cir
2012),cert. denied, 134 S.Ct. 617 (2013) (“appropriate remefty’ a valid claim of ineffective
assistance of counsel in connection with entry ghiity plea is to “return [the petitioner] to the
pre-plea stage of the proceedings” and to allowthiffbargain’ from the position he would ha
been in” had counsel provided ctihgionally adequee assistance.).

Respondent’s assertion that the California D@pant of Correctionand Rehabilitation i
no longer the proper respondent in this action wasais¢d before the magistrate judge and v
not be considered by the court in resolving theesu motion to dismiss. The issue may beco
relevant when petitioner’s clairm addressed on the merits, but it need not be resolved at thi
stage of the proceedings.

Finally, the court confirms the recommendatioat ttespondent be doted to answer the
petition on the merits, now that two motiongdismiss this action have been denied.

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendations filed August 9, 2017, are adopted in full;

2. Respondent’s motion to dissi(ECF No. 38) is denied; and

3. Respondent is directed to file an answeriwitburteen days of service of this order

DATED: January 31, 2018.

UNITED STATES DISTRICT JUDGE
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