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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

NARINDER SINGH KHATKARH, No. 2:14-cv-0079 KIM KJN P
Petitioner,

V. ORDER

XAVIER BECERRA, Attorney General of
Californial

Respondent.

Petitioner is a former gte prisoner, proceeding tugh counsel. In a habeas

petition, petitioner challeges the legality of his 2009 contran for assault with a firearm,

claiming that, because he suffered ineffectiv@stiance of counsel, he unwittingly entered a no

contest plea to an offense constitutingaggravated felony hout understanding the

consequences. The aggravated felony ultimaeidered him deportabland he is currently

subject to a final order of deportation witlethigh likelihood he will be deported upon his next

1 As discussed at the end of this order, thétipeer is not incarcerated for this offense does r
moot the petitionSee Spencer v. Kemna, 523 U.S. 1, 8-12 (1998) (courts may presume crimi
conviction has continuing collatér@onsequences sufficient tsa@d mootness). It does appea
however, no warden, jailer or probation office a proper respondenfccordingly, Xavier
Becerra, the Attorney General of Californmhereby substituted as the properly named
respondent.See Rule 2(b), Rules Governing Habdasrpus Cases Under Section § 2254, 197

c. 61

ot
nal

5

advisory committee's note (when petitioner is not incarcerated or on probation or parole, proper

respondent is the Attorney General).
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required check-in with immigration authoritiessthiveek, unless this court grants his petition.
After a status conference witbunsel earlier this week to addsepetitioner’s urgent request fo
the court to resolve the petition nptlie court has prioritized this matter in order to determing
can decide the petition on the record as submitidfdling its duty to congler the merits of the
petition and respondent’s opposition to grantingrédtgiested relief. Upon its review of the
record and the parties’ briefintie court has been able to cailf consider the matter. The
court has found it has jurisdiction decide the petition and eari®day in an order entered on
the court’'s docket GRANTED the petition, VATING petitioner’s conviction. This order
explains the court decision, as promised.

l. BACKGROUND

A. PleaHearing

On March 20, 2009, while representedcbynsel, petitioner pled no contest to

assault with a firearm iButter County Superior Court. Agplained in more detail below,

petitioner’s counsel had him sigrpkea form before the hearinggtipreprinted form included the

following statement? | understand that if | am not a citizehthe United States, | will be
deported from the country, deniettizenship, and denied re-eninto the United States.”
Felony Plea Form, ECF No. 1-2, at 43 (doemtin file of case humber CRF-09-0405).
Petitioner’s initials appear on a linext to this statement on the forrd. Petitioner also signeg
the Plea Form, on the same date as the plea heddraf 46. The Plea Form shows a
handwritten “X” just beforgetitioner’s signature on a signated signature lindd. During the
plea proceeding on March 20, 2009, neither the caurthe parties speahlly addressed the
subject of immigration consequences. Plea Hr'gHCF No. 1-3, at 2-9. The court did call ol
one item from the form, noting petner “initialed the entry abouhis being a stkie offense.”

Id. at 6.

-

if it

Because petitioner resides in the Unitedéstais a legal permanent resident angd is

not a citizen of thigountry, his conviction subjects hitm deportation. Pet., ECF No. 14.
Petitioner contends he is entdleo habeas relief here oretground he was deprived of his

constitutional right to effective assistance of counsglat 25. Specifically, petitioner alleges
2
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his attorney in the criminadase, Mandeep Singh Sindhu, faitedletermine petitioner’s
immigration status, failed to investigate the irgmation consequences aino contest plea, and
failed to advise petitioner that his convictioffiense would constituten aggravated felony,
making him deportable, if petitioner was sehto 365 days or more, counting the initial
sentence and in the aggregate time sempech any violation of mbation or paroleld. at 17.
B. Sentencing

At petitioner’s April 24, 2009 sentencingdreng in state court, the prosecution
argued for a sentence of one ygacustody. Sent'g Tr., ECFAN1-3, at 17. Neither the court
nor the parties mentionaghmigration consequencestae sentencing hearingd. at 10-22.
During the hearing, in comments suggestingssumption petitioner was a citizen, defense

counsel stated that petitioner

understands if he violates probationany way, shape, or form he’s
looking at potentially dur years in state pos at 85 percent, and
because . . . the circumstances of the crime are so serious, it’s very likely
that he might get the upper termhié was convicted — if he violated
probation.

So I'm asking your Honato give [petitioner] ahance to prove that he
can get through probation and be a law-abiding citizen.

Id. at 15. The court sentenced petier to one year ijail, and three yeat probation. Plea
Hr'g Tr., at 18.

In August 2009, petitioner, through Mrd8u, filed a motion to modify the term
of his probation from 365 days county jail to 364 days. Mofor Modification of Probation
Terms, ECF No. 1-3, at 45-46. The motion \wemmpted by the fact that petitioner’s
immigration status had become evident in ligh&in immigration hold placed during his jail

term. Petitioner’s declaration in suppoftthe motion explaing pertinent part:

Since pronouncement aiggment, INS has placedhold on me due to

my immigration status. | am a green card holder making me a legal
resident. | have spoken to annmgration attorney who informed me
that if my sentence were modifl to 364 days, | would have a good
chance of not getting deported.

Khatkarh Decl., ECF No. 1-3, at 46.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

On August 21, 2009, the Sutter County SigseCourt granted petitioner’'s motio
to modify his sentence, reduag the jail term to 364 daysModification of Probation Hr'g,ECF
No. 1-3 at 25.

C. Probation Violation and Removal Proceedings

On April 2, 2010, petitioner’s probation waevoked and he was sentenced to
three years in state prison, b his admission that he vaéd a term of the probation

imposed at the time of sentengiby his driving with a blood ebhol content of 0.08 percent or

greater, in violation of California Vehicle Codection 23152(b). Probation Violation Sent'g Tr.

ECF No. 1-3, at 29-36. At thevacation hearing, péibner again was repsented by Mr. Sidhd
and the record discloses no dission of immigration issuedd. Petitioner dichot appeal the
sentence on revocation.

On January 24, 2011, petitioner was sdrmotice of removal proceedings
stemming from the consequenaésis sentence, which includdde exposure to a term of
probation. See Coles-Davila Decl., ECF No. 18-1, ht Even though petitioner previously hag
been the subject of an immigration hold, thesee the first formatemoval proceedings to
commence against petitioner as a result o€brssiction, prompted by kihaving suffered the
additional consequence pfobation revocationld. Shortly thereafter, petitioner consulted wi
Teresa Coles-Davila, an immigration attey based in San Antonio, Texds. Ms. Coles-

Davila describes the following conversation with petitioner:

| met with [petitioner]and advised him that ficonviction of section
245(a)(2} constituted an aggravated felamga result of his state prison
sentence of three years, which mdul® deportable and ineligible for
nearly every form of discretionaryelief that would apply to his
circumstances. In addition, | egghed, even if hevas technically
eligible for some form®f discretionary reliefafter conviction of an

2 While the transcript is titleiodification of Prob&ion Hearing, the court granted petitioner’s
motion to modify his initial sentende read 364 days in county jail.

3 “Any person who commits an assault upon thes@e of another with a firearm shall be
punished by imprisonment in the stptéson for two, three, or four ges, or in a county jail for
not less than six months and eateeding one year, or by botfiree not exceeding ten thousar
dollars ($10,000) and imprisonméntal. Pen. Code 8§ 245(a)(2).

4
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aggravated felony, such conviagtiomade such hef practically

impossible to obtain. He informed rtieat he believed he was no longer

deportable after his sentence was rfiedito 364 days. | explained to

him that his sentence for his viatan of probation ounted for purposes

of determining whether his section 245(a)(2) conviction constituted an

aggravated felony. It was clee&m me from my onversation with

[petitioner] that he wasot aware, prior to ouconversation, that his

admission to a violation gfrobation and sentenoa such violation had

these devastating consequences.
Id. Ms. Coles-Davila avers that she subsetjyeapresented petitionén removal proceedings
which culminated in a July 19, 2011 decisignan Immigration Judge denying petitioner’s
application to prevent his deportation. Boardrofmigration Appeals (BIA) Decision, ECF No.
1-4 at 70. On November 30, 2011, the federarBmf Immigration Appals issued an opinion
affirming this decisionld. at 70-72.

More recently, as it became clear petitigdmeptions for remaining in this countr
were diminishing, petitioner returned to stateirt seeking further lief. On June 21, 2019,
Sutter County Superior Court granted Mr. Khatkarh’s 147@ation in part, ordering
withdrawal of the 2010 admission thfe violation of probationral the three-year state prison
sentence on the ground Mr. Khatkarh had he®able to meaningfully defend against the
immigration consequences okethdmission. Sutter Cty. Sup@t. Mot. Hr'g, ECF No. 57-1 at
64.
On June 24, 2019, Mr. Khatkarh’s curtémmigration atteney, Christopher

Todd, filed a motion to reopen in the BIA, se®kto set aside the 2011 removal order on the
ground that petitioner’s conviction no longer ditused an aggravatedléay because the total

sentence was 364 days in light of the state trial court’s granting Mr. Khatkarh’s 1473.7 mo

See Request for Emergency Deimn, ECF No. 57 at 6.

4 California Penal Code seati 1473.7(a)(1) provides: “ A persaro is no longer in criminal
custody may file a motion to vacaeconviction or sentence foitleer of the following reasons:
(1) The conviction or sentence is legally indatiue to prejudicial eor damaging the moving
party’s ability to meaningfully understand, dedeagainst, or knowingly accept the actual or
potential adverse immigration catgiences of a plea of guilty nolo contendere. A finding of
legal invalidity may, but needot, include a finding of ineffgive assistance of counsel.”

5
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On February 13, 2020, the BIA denigx@® motion to reopen. Christopher Todd
Decl. ECF No. 57 at 2-3. While the BIA found 8gtate court’'s 2019 ordeacating the original

prison sentence was effective for immigratpmposes, it found Mr. Khatkarh’s resulting

sentence was 365 days, the original sentenpesed in the case on April 24, 2009, and not 36

days, which was the sentence as adjusyettie modification on June 21, 2009. BIA Decision,
ECF No. 57-1 at 71. The BIA also concludled state court’'s granting of petitioner’'s 2009
motion and “resulting sentence miicktion, were [sic] not based @procedural or substantive
defect in the underlying criminal proceeg.” BIA Decision at 71 (relying oMatter of Thomas
and Matter of Thompson, 27 I&N Dec. 674 (AG 2019)).

Since February 13, 2020, petitioner hasibsubject to deportation, required to
regularly check in with ICE. As noted, hisnmgration counsel believéd® is likely to be
deported when he checks in this week, withthatgranting of this Haeas petition, which has
been pending before thiswrt for some time. RequestrfEmergency Decision at 7.

D. Petitioner’'s Personal Bleground and Competency Issues

Petitioner is a citizen dhdia and has resided in thaited States since he was
three years oldld. at 14. He attended public schooMuoba City, California from kindergarten
through high schoolld. His entire family is now in the United States, and he has no relative
friends remaining in India.ld. Petitioner has a history ohpaired intelleatal functioning. Id.
at 15. School evaluations indicgtetitioner has suffered from sevanéellectual deficits since h
was a childld. Beginning in 1999, tests revealing petier’s intellectual md cognitive deficits

gualified him for speciatducation assistancéd.

On June 17, 2011, petitioner was examined lolinical and forensic psychologis

Dr. Jack F. Ferrel, Ph.D. Psychologist Report, ECF No° I32. Ferrel's assessment describe
petitioner’s “[e]ducational deficits, intelligentgsues and cognitive processing problems [thal

may compromise his decision-making effortstlaonfirmed petitionetdest performances

5The record is not clear as to why this exard the other exam describbere were conducted
this time, although it may be petitioner’'s immigoatiattorney obtained thexams to establish a
more robust record of his backgrouiod the immigration proceedings.

6
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revealed he has “elememfa thinking disorder.”ld. at 9. On July 15, 2011, petitioner was
examined by a neuropsychologist, Jenynawdrcado, Ph.D., whose amination confirmed
petitioner’s condition meetselcriteria for “borderline itellectual functioning.”
Neuropsychologist Report, ECF No. 1-2, at Ba&ith psychological reports reference academic
reports and medical records indiing petitioner was in a spelceucation program from 2000 [o
2008 while attending school. Pet. at 9. Morepide. Mercado obsergkepetitioner’'s reading
abilities were equivalerto third grade levelld. at 23.

E. ThelnstantAction

(4%
o

On March 21, 2012, while serving his reation sentence, petitioner, represent

by his current habeas counsel Erin J. Radekin, filed a petition for writ of habeas corpus with the

Sutter County Superior Court. ECF Nos. 1 & B-3 at 49. On April 2, 2012, the superior coyrt
denied the petition without prejudice, finding pieter failed to “establis a prima facie case fo
relief on habeas corpus,” citing re Lawler, 23 Cal. 3rd 190, 194 (1979hand “failed to addresg
the acknowledgment on the felonyalform (page 6, paragraph 19).” ECF No. 1 at 3; ECF
No. 1-3 at 39.

On May 2, 2012, petitioner filed a second fpeti for writ of habeas corpus with

the Sutter County Superior Court. ECF No. 1 at 4. On May 10, 2012, the superior court denied

the second petition, again cititigre Lawler, and noting that petitionerdeclaration referenced
in his petition “was signed onugjust 6, 2009, well before [petitiofevas sentenced to prison.”
Id.

Petitioner’s original criminal defense counsel, Mr. Sidhu, sign® declarations
in support of the state habeas petitions, in which he explains he never discussed immigration

consequences with petitioner. On FebruEsy2012, Mr. Sidhu made the following declaration:

| advised [petitioner] to accept theogecution’s offer that he plead
to Penal Code section 245(a)(2twa promise at the outset the he
not be sentenced to state prisonn my discussions with Mr.
Khatkarh regarding the advisabilitf accepting such offer rather
than proceeding to trial, wedid not discuss immigration

® In Lawler, the court reversed the gtaf habeas relief by the 8&iego County Superior Court
due to petitioner’s failure to estédil a prima facie case for relielfd.

7
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consequences. . . | askiaidh to read [the pleand waiver form] and
directed him to inform me if #re was any portion of the form, he
had questions about or did not undensl . . . He did not ask me any
guestions about this advisembe and we had no discussions
thereafter regarding immigration texs. | didnot advise Mr.
Khatkarh at any time that if he pléala violation osection 245(a)(2)
and received a sentence of a y@amore- he woul stand convicted
of an aggravated felony and suffeandatary removal and exclusion
forever from the United States, atitht he would be ineligible for
most forms of discretionary reliéfom such consequences. | was
not aware, at the time of Mr. Kiiditar’s plea . . . that such conviction
of such offense . . . would cditate an aggravated felony for
immigration purposes . | was not aware that Mr. Khatkarh was not
a citizen of the United States . There was no discussion of the
immigration consequences of Mr. Khatkhar’s plea.

Sidhu Decl. 9 2—6 ECF No. 1-3, at 42-43.

Mr. Sidhu’s second declaratiotated April 24, 2012 provides:

To my knowledge, the only immigtion advisement Mr. Khatkarh
received prior or during his entof no contest plea in case number
CRF-09-0405 was the standard advisement provided in the plea and
waiver form. . . | did check the bex in the form corresponding to

the advisement applicable to higfaular circumstances, wrote out

the factual basis and completechart parts of the form prior to
providing it to Mr. Khatkhar. | then directed Mr. Khatkarh to review
the form, insert his initials nexb the boxes | had checked, then sign
and date the form. . . | did notlleve that he would suffer any of
these [immigration] consequences.At no time did | ever advise

Mr. Khatkarh that the aggregasentence on the son 245(a)(2)
conviction, including sentences féuture violations of probation,
would be considered for purposet determining whether he has
been sentenced to a year or more on a crime of violence and was thus
an aggravated felon for fedé immigration purposes.

Sidhu Sec. Decl. Y 2-4 ECF No. 1-4, at 67—68.

On March 25, 2013, petitioner filed a petrtifor a writ of habeasorpus with the

California Court of Appeal for the Third Appate District, Case No. C073368. ECF No. 1-3

51. Petitioner’s declaration supporting thisitpen avers as followsdn pertinent part:

The prospect of permanent removalrdia is terrifying to me. If |
had known at the time of enteringy no contest plea that there was
the possibility of deportation and/or inadmissibility, | would not have
entered such plea but would havstead proceeded to trial. At the
time | entered the plea both mattorney and | believed | had
meritorious defenses tpresent at trial and a realistic chance of
prevailing in a jury trial. Ipled only because | believed the

8
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consequences of my plea were fairly minimal in terms of the

additional incarceration time | faced . | would have accepted the

cost and risk associated with trialgecure at least the possibility of

avoiding such dire immigition consequences.

Khatkarh Decl. ECF No. 1-2, at 3 1 8. The AteyrGeneral filed an oppiti®n to this petition.
ECF No. 1-3 at 51. On July 2, 2013, the state appellate court sumderigd the petition
without reaching the meritdd. at 53.

On September 16, 2013, petitioner filed atjet for a writ of habeas corpus in
the California Supreme CourECF No. 1 at 5; ECF No. 1-4 at 2. On October 23, 2013, the
California Supreme Court denied the petitwithout comment. ECF No. 1-4 at 47.

Petitioner filed this federal action danuary 13, 2014, while he was on parole
the 2009 conviction. Pet., ECFONL. On January 29, 2014, petitioner was released from p4
Resp. Mot., ECF No. 38 at 2. On March 31, 2@aé&,district court founthe instant action was
not barred by the statute of litations and denied respondent’s first motion to dismiss. Orde
ECF No. 35 (decision reached on reconsiderati®®spondent filed a second motion to dismi
based on lack of jurisdiction,guing there was no longer a eas controversy to support
jurisdiction in light of petitbner’s discharge from parolé&ee ECF No. 38. On February 1, 201
the court denied respondengscond motion to dismis$ee generally ECF No. 48. On Februa
15, 2018, respondent filed an answer; petitidied a traverse on March 23, 2018. Answer,
ECF No. 49; Traverse, ECF No. 54.

Il. LEGAL STANDARD

An application in federal court for a Mvof habeas corpus by a person in custoq

for

\role.

y

ly

under a judgment of a state court can be granted only for violations of the Constitution or laws o

the United States. 28 U.S.C. § 2254(a). A fedsralis not available foalleged error in the
interpretation or apptation of state lawSee Wilson v. Corcoran, 562 U.S. 1, 5 (2010Estelle v.
McGuire, 502 U.S. 62, 67—68 (1991).

1

" In its answer, respondent presst the timeliness challenge raisedts first moton to dismiss
Answer at 11 { 2. The court declines taisi the issue in light of its prior ruling.

9
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Title 28 U.S.C. § 2254(d) sets forttetfollowing standards for granting federal

habeas corpus relief:

An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment @tate court shall not be granted
with respect to any claim that wadjudicated on the merits in State
court proceedings unless thdjudication of the claim -

(1) resulted in a decisionathwas contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d).

For purposes of applying 8§ 2254(d)(1) gatly established federal law” consistg
of holdings of the United Stat&ipreme Court at the time thfe last reasoned state court
decision. Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher,
132 S. Ct. 38, 44-45 (2011anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citing
Williamsv. Taylor, 529 U.S. 362, 412 (2000)). Circuit coprecedent “may be persuasive in
determining what law is clearly establishetd whether a stat@wrt applied that law
unreasonably.”Stanley, 633 F.3d at 859 (quotirngaxwell v. Roe, 606 F.3d 561, 567 (9th Cir.
2010)). However, circuit precedent may not be tugerefine or sharpen a general principle @
Supreme Court jurisprudence into a specifgaleule that th[e] [Bpreme] Court has not
announced.”Marshall v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132
S. Ct. 2148, 2155 (2012) (per curiam)). Nor mayeitused to “determinghether a particular
rule of law is so widely accepted among the Fddeirauits that it wouldjf presented to th[e]
[Supreme] Court, be accepted as corretd.” Further, where courts afppeals have diverged ir
their treatment of arssue, it cannot be said that therécigarly establised Federal law”
governing that issueCarey v. Mudladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to'edrly established federal law if it applieg
rule contradicting a holding of the Supremeu@ or reaches a result different from Supreme

Court precedent on “materially indistinguishable” fad®sice v. Vincent, 538 U.S. 634, 640
10
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(2003). Under the “unreasonable Bpation” clause of § 2254(d)j1la federal habeas court may
grant the writ if the state caudentifies the correct governirggal principle from the Supreme
Court’s decisions, but unreasonahbpplies that principle to the facts of the prisoner’s &se.
Lockyer v. Andrade, 538 U.S. 63, 75 (2003yilliamsv. Taylor, 529 U.S. at 413Chiav.

Cambra, 360 F.3d 997, 1002 (9th Cir. 2004). In ttegard, a federal habeas court “may not
issue the writ simply because tlzaurt concludes in its indepemdgudgment that the relevant
state-court decision applied clgadstablished federal law erranesly or incorrectly. Rather,
that application must also be unreasonabWilliamsv. Taylor, 529 U.S. at 411see also Schriro
v. Landrigan, 550 U.S. 465, 473 (200Mpckyer, 538 U.S. at 75 (it is “not enough that a federgl

14

habeas court, in its independentiesv of the legal question, is leftith a firm conviction that the
state court was erroneous.” @mal quotations ancltation omitted)). “A state court’s

determination that a&im lacks merit gecludes federal habeas edlso long as ‘fairminded
jurists could disagree’ on the correess of the state court’s decisiorHarrington v. Richter,

562 U.S. 86, 101 (2011) (quotingrborough v. Alvarado, 541 U.S. 652, 664 (2004)).

-

Accordingly, “[a]s a condition foobtaining habeas gous from a federal court, a state prisong
must show that the state court’s ruling ondlam being presented in federal court was so
lacking in justificatiorthat there was an error well undexsd and comprehended in existing law
beyond any possibility for fair-minded disagreemerRithter, 562 U.S. at 103.

If the state court’s desibn does not meet the cril@set forth in § 2254(d), a
reviewing court must conduatde novo review of a hahe petitioner’s claimsDelgadillo v.
Woodford, 527 F.3d 919, 925 (9th Cir. 2008pe also Frantzv. Hazey, 533 F.3d 724, 735 (9th
Cir. 2008) (en banc) (“[I]t is now ebr both that we may not grantdeas relief simply because |of
§ 2254(d)(1) error and that, if there is suctoe we must decide the habeas petition by
considering de novo the constitutal issues raed.”).

i

8 Under § 2254(d)(2), a state court decisiosenaon a factual deternaition is not to be
overturned on factual grounds as$ it is “objectively unreasobpla in light of the evidence
presented in the state court proceedingdnley, 633 F.3d at 859 (quotirigavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).

11
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The court looks to the last reasonedestaturt decision as éhbasis for the state
court judgment.Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir.
2004). If the last reasoned statairt decision adopts or subdiatly incorporaés the reasoning
from a previous state court dsidn, this court may considboth decisions to ascertain the
reasoning of the last decisioBdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en
banc). “When a federal claim has been presewotadstate court and the state court has denie
relief, it may be presumed that the state coyudidated the claim on thaerits in the absence
of any indication or statlaw procedural principk to the contrary.’Richter, 562 U.S. at 99.
This presumption may be overcome by a singwthere is reason to think some other
explanation for the state cowgttlecision is more likely.ld. at 99-100 (citingrlst v.

Nunnemaker, 501 U.S. 797, 803 (1991)). Similarly, whastate court decision rejects some
claims but does not expressly address a fed&xiamh, a federal habeasurt must presume,
subject to rebuttal, that the fedecddim was adjudicatedn the merits.Johnson v. Williams, 568
U.S. 289, 298 (2013) (citinBichter, 562 U.S. at 98). If a stateurt fails to adjudicate a
component of the petitioner’s fe@ claim, the component is revied de novo in federal court
Wigginsv. Smith, 539 U.S. 510, 534 (2003).

Where the state court reaches a decisiothe merits but provides no reasoning
support its conclusion, a federal habeas coul¢pendently reviews thecord to determine
whether habeas corpus religfavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novq

d

to

review of the constitutionassue, but rather, the gninethod by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwditistill has the burden of “showing there was
reasonable basis for the state court to deny reliitthter, 562 U.S. at 98.

A summarydenialis presimed to be a denial on theerits of the petitioner’s
claims. Sanclev. Clay, 692 F.3d 948, 957 & n.3 (9th Cir. 2012). While the federal court ca

analyze just what the state court did whesstied a summary denial, the federal court must

review the state court record to determine Waethere was any “reasonable basis for the state
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court to deny relief.”"Richter, 562 U.S. at 98. This court “must determine what arguments of
theories . . . could have supportbd state court’s decision; ancethit must ask whether it is
possible fairminded jurists couldsdigree that those arguments or theories are inconsistent with
the holding in a prior decisiaof [the Supreme] Court.ld. at 101. The petitioner bears “the
burden to demonstrate that ‘thevas no reasonable basis for gate court to deny relief.”
Walker v. Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotiRighter, 562 U.S. at 98).

When it is clear, however, that a staburt has not reached the merits of a
petitioner’s claim, the deferentistandard set forth in 28 U.S.C. § 2254(d) does not apply and a
federal habeas court mustview the claim de novaStanley, 633 F.3d at 86(Reynoso v.
Giurbino, 462 F.3d 1099, 1109 (9th Cir. 2006).
1. DISCUSSION

Petitionercontendghe circumstances of his contran fall squarely within the

ambit of Padilla v. Kentucky, 559 U.S. 356 (2010) and its prog@fsequiring competent counse
to advise a defendant entering a guiltynorcontest plea of thgarticular immigration
consequences of such a plea.” Pet. at 31.Paddla Court recognized th“importance of
accurate legal advice for noncitizens accused ofeginas never been more important . . . asja
matter of federal law, deportation is an intdgrart of the penaltthat may be imposed on
noncitizen defendants who pleadlguto specified crimes.Padilla, 559 U.S. at 356see also
I.N.S v. &. Cyr, 533 U.S. 289, 322 (2001) (“Preserving therdlgright to remain in the United
States may be more important to the clieanthny potential jail sentence”). Thus, before
deciding whether to plead guilty, feon-citizen defendant is entitledttoe effective assistance of
competent counsel.rd.
Here, the parties do not dispute tRatlilla v. Kentucky, 559 U.S. 356 (2010), wds
decided at the time the Sutteouhty Superior Court denied petitier habeas relief. Reply at 3.

Because petitioner did not file an appeal follogvthe imposition of his three-year probation

® While petitioner references the implications of the later casgsitéd Sates v. Rodriguez-
Vega, 797 F.3d 781, 791 (9th CR015) andJnited States v. Bonilla, 637 F.3d 980, 984 (9th Cir.
2011), in this decision this court only relies on th&. Supreme Court deaisis in effect at the
times relevant to petitioner’s case.

13
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revocation sentence on April 2, 2016x, retroactivity purposes hi&entence became final on Ju
2, 2010. Order, ECF No. 26 atség also Resp’'t Mot., ECF No. 12, at 3. Thus, his conviction
became final aftelPadilla was decided on March 31, 2010. Resp’t. Mot. at.3haidez v.

United Sates, 568 U.S. 342, 358 (2013) (“defendants wéhoenvictions becaenfinal prior to
Padilla . . . cannot benefit from its lthng.”). Given the chronologgf key events here, and the
date of thePadilla decision, there is nbeague issue. See Teague v. Lane, 489 U.S. 288, 301
(1989) (a person whose convictiorfirsal may not benefit from a merule of criminal procedure
on collateral review; “A case announces a new rule if the resslinot dictated by precedent

existing at the time the defendantonviction became final.”).

As explained below, in light d?adilla, the court finds petitioner satisfies the
familiar two-partSrickland v. Washington test so as to warrant haserelief due to ineffective
assistance of counsel.

A. Last Reasoned Decision

Thepartiesagreethatthe May 10, 2012 decision byelSutter County Superior
Court is the last reasoned staburt decision. Answer at ZReply at 3. The superior court

denied the petition because “[p]etitioner has faitedstablish a prima facie case for relief on

habeas corpudr(re Lawler[,] 23 Cal. 3d 190, 194).” Order Demg Petition, ECF No. 1-3 at 48.

The state appellate courts denikd petitions subsequently peesed to them ithout opinion or
citation to authority. As noted above, becaugestiate superior court reached its decision on
merits but provided no developed reasoning fipstt its conclusion, this court independently
reviews the record to deternainvhether habeas corpus relief is available under § 2254(d).
Sanley, 633 F.3d at 86(Himes v. Thompson, 336 F.3d 848, 853 (9th Cir. 2003). In doing so,
bears in mind that “[ijndependent review of tieeord is not de novo review of the constitutior
issue, but rather, the only rhetd by which we can determine whatlaesilent state court decisic
is objectively unreasonableHimes, 336 F.3d at 853. Here, because there is no reasoned
decision, petitioner bears the burden of “showirege¢lwas no reasonable basis for the state ¢

to deny relief.” Richter, 562 U.S. at 98.
14

ne

the

t

al

n

ourt




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

B. Petitioner’'s Ineffectie Assistance of Counsel Claim

Petitioner claims he was denied his rigghthe effective assistance of counsel

because his defense attorney

failed to determine [petitionefsimmigration status, failed to
investigate the immigration consexnces of a no contest plea to
California Penal Code section 245bdivision (a)(2) for [petitioner],
and failed to advise [pg&bner] that such offese would constitute an
aggravated felony if [petitionesyas sentenced to a year or more,
either initially or in the aggregatafter violations of probation or
parole, making [petitioner] deportableadmissible, ineligible for all
forms of discretionary relief fromeportation, and suégt to several
other devastating immigration consequences.

Pet. at 36.

Responderdrguegshereis no plausible argument thaetitioner has demonstrated

defense counsel’s overall performance was ndtvaand capable advocacy.” Answer, ECF No.

49, at 24. Respondent contends the trial cotattial findings demonisate that a fairminded
jurist could find petitioner’s state court ineffeet assistance of counsel claim fails, because
plaintiff signed the Plea Form his counsel presttehim and initialed the text in the section
labeled “Consequences of My Plea,” which readsidlerstand that if | amot a citizen of the
United States, | will be deported from the country, denied citizenship, and denied re-entry
United States.”ld. at 24—25 (citing Felony Plea Form48). Respondent points out that

petitioner did not acknowledg@y other consequences on thag@af the form and initialed

nto th

each of the items that did apply to his case;itiitials in the boxes confirmed he understood gnd

agreed with such informatiorid at25. Furthermore, by signing the form, petitioner affirmed
that he read it, or had iad to him, and discussed e&eim with defense counseld. In
addition, defense counsel sigrtee Plea Form affiring that he reviewed the form with
petitioner, explaining each iteon the form, as well as tltensequences of the plekl.
Respondent further argues thaised on the Plea Form aloadairminded jurist could find
petitioner could not estébh that counsel did natdvise him of the immigration consequences
his plea.ld.

Petitioner replies that to the exterg gtate court’s decision comprises a factual

determination thgpetitioner’'s and defens@gnsel’s assertions regard the circumstances of
15
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petitioner’s signing the Plea Forane not credible, that deaisi constitutes an unreasonable
determination of the facts in light of the eviderpresented. Reply, EQ¥. 54 at 6-9. Further,
petitioner argues the state couditermination that defense coaehw/as not ineffective at the
time of the plea is an unreasor@bpplication of Supreme Coymtecedent, because the record
demonstrates petitioner was not advisethefclear, actual and specific immigration
consequences of his plea, defense counsel’'snpetency went beyond a nedfailure to advise
and no fairminded jurist wodlfind petitioner was not prejudiced by defense counsel’s
incompetency.ld. at 9-15.

1. Legal Standards Applicable to Petitioner’'s IAC Claim

a Srickland Generally

The Sixth Amendment of the United SstConstitution as @pied to the states
through the Fourteenth Amendmepiarantees a state criminal dedant the right to effective
assistance of counsel at trid#dvittsv. Lucey, 469 U.S. 387 (1985). To want habeas relief due
to ineffective assistance of counsel, a petitioner must demangtedt (1) counsel’s performancg
was deficient; and (2) the deficient performance prejudiced his def@msgkland v.
Washington, 466 U.S. 668, 687-93 (1984ke also Yarborough v. Gentry, 540 U.S. 1, 5 (2003)
(per curiam) (Sixth Amendment right is denieten a defense attorney’s performance falls
below an objective standard of reasonablenedstrareby prejudices the defense) (citations
omitted). As both prongs of ti&rickland test must be satisfied in order to establish a
constitutional violation, failuréo satisfy either prong requirésat a petitioner’s ineffective
assistance of counsel claim be deni8utickland, 466 U.S. at 687, 697 (no need to address
deficiency of performance itk of prejudice is obviouslRios v. Rocha, 299 F.3d 796, 805 (9th
Cir. 2002) (failure to satisfy either prong &fickland test obviates need tmnsider the other).
The first prong of th&rickland test, deficient pedrmance, requires a®ling that counsel’s
performance fell “outside theide range of professionalljompetent assistance3trickland,
466 U.S. at 690. “Itis quintessentially the datycounsel to provide helient with available
advice about an issue like deportatand the failure to do so chhasatisfies the first prong of

the Srickland analysis.” Padilla, 559 U.S. 356 at 371 (interngliotation marks omitted).
16
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A petitioner bears the heavy burderdemonstrating that counseéissistance was not reasonable

or the result of sound strategiurtishaw v. Woodford, 255 F.3d 926, 939 (9th Cir. 200%ge
also Edwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc) (“Because this ca
involves a claim of ineffective assance of counsel, there is atiditional layer of deference to
the choices of trial counsel”).

The second prong of ttgerickland test, prejudice, requas a showing of a
“reasonable probability that, but for counsel’s gipssional errors, thesult of the proceeding
would have been different.3rickland, 466 U.S. at 694-95. A reasable probability is a
probability “sufficient to undermineonfidence in the outcomeld.

b. Srickland in the Guilty Plea Context

The Strickland standard applies in the plea conteill v. Lockhart, 474 U.S. 52,
58 (1985). Due process requires that a gpiea be knowing, intelligent, and voluntargoykin
v. Alabama, 395 U.S. 238, 242-43 (196%ke also Little v. Crawford, 449 F.3d 1075, 1080 (9th
Cir. 2006). In determining the validity ofgailty plea, courts look to “whether the plea
represents a voluntary and intelligent choice antbeglternative courses of action open to th
defendant.”Hill, 474 U.S. at 56 (citation & quotation marks omitted). A guilty plea based
attorney’s advice may be invoitary if the attorney rendered ineffective assistahdeat 56-57.
Specifically, theStrickland “prejudice” requirement Ycuses on whether counsel’s
constitutionally ineffective performance etted the outcome of the plea proceds.”at 59. “In
other words, in order to satisfiye ‘prejudice’ requirement, the f@@dant must show that there
a reasonable probability that, but for counseti®rs, he would not have pleaded guilty and
would have insisted on going to trialld.; see also Washington v. Lampert, 422 F.3d 864, 873
(9th Cir. 2005).

c. Guilty Pleas Entered by Noncitizen Defendants

In the context of noncitizen pleasetBupreme Court hasldéthat the Sixth
Amendment requires an attorniey a criminal defendant to pvide advice about the risk of
deportation arising frm a guilty plea.” Chaidez v. United Sates, 568 U.S. 342, 344 (2013)

(observing “[t]heStrickland v. Washington test for assessing ineffeativassistance claims applie
17
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in diverse contexts” and citingadilla v. Kentucky, 559 U.S. 356, 374 (2010)). Radilla, the

Court expressly held that when a defendanbisa United States citizen and may sustain

immigration consequences as a result of a negotéed a defense attorney’s failure to inform a

client of the immigration consequees of the plea deal corates ineffective assistance of
counsel in violation of the SiktAmendment: “[Clounsel mustfiorm [his] client whether his

plea carries a risk of deportationPadilla, 559 U.S. at 374. Even in cases where the deportalt

on

consequences of a particular p&a unclear or uncertain, a criminal defense attorney still must

advise his noncitizen clientahthe pending criminal chargésay carry a risk of adverse

immigration consequencesld. at 369. This “objective standaoflreasonableness” is ‘linked to

the practice and expectationstbé legal community,” therefore the “measure of attorney
performance remains simply reasonabssngnder prevailing professional normsd: When
immigration issues are at playppessional norms requiunsel to “adviséer client regarding
the risk of deportation.Id. at 367. This standard exisgtecause of the gerity of the
consequences: “The severity of deportation—tyeivalent of bashment or exile—only
underscores how critical it is fooansel to inform her nortzen client thahe faces a risk of
deportation.”Id. at 373—74 (citation and quotation marks omitted

2. Analysis

a. DeficientPerformance

Petitionerspecificallyallegeshis trial attorney “failed to determine [his]
immigration status, failed to investigate the irgnation consequences aino contest plea to
California Penal Code section 245, subdivision (ef2)him], and failed to advise [him] that
such offense would constitute an aggravated felojine] was sentenced tyear or more.” Pet.
at 36. The factual record regarding trial counsel’s conduct ¢smdithe two declarations by
trial counsel, which detail his int&ctions with petitioner. MiSidhu straightforwatly admits he
“did not discuss immigration coequences” with petitioner. &u Decl. | 2. Instead, counsel
“asked [petitioner] to read [the plea and waiver fpamd directed [petitioner] to inform [him] if
there was any portion of therfo, [petitioner] had questiorabout or did not understandld.

1 3. Counsel concedes he “did adise [petitioner] at any time thiéithe pled to a violation of
18
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section 245(a)(2) and received a sentence odagremore he wouldtand convicted of an
aggravated felony and suffer mandatary remawal exclusion forever from the United States
and that he would be ineligibfer most forms of discretionarylref from such consequences.”
Id. T 4. Moreover, counsel admits that “tasjrtknowledge the onlimmigration advisement
[petitioner] received prior or during his entryrad contest plea in case number CRF-09-0405
the standard advisement providadhe plea and waiver form.” Sidhu Sec. Decl. { 2. In fact
counsel describes how he was the person whectdkd] the boxes in éfform corresponding to
the advisement applicable to [petitioner’s] parae circumstances, [and] wrote out the factua
basis and completed other partshe#f form prior to providing it t¢petitioner]. [Counsel] then
directed Mr. Khatkarh to review the form, imshis initials next tahe boxes [counsel] had
checked, then [instructed petitiarte] sign and date the formJd. Petitioner’s signature next
the “X” on the Plea Form is consistewith this description of whdtappened at the time. Plea
Form at 46. Petitioner himself agsein his declaration that “[hgjed only because [he] believ
the consequences of [his] plea were fairly minimakrms of the additional incarceration time
[he] faced.” Khatkarh Decl. 8.

Respondent counters simply that “#rastence of a constitutional violation,
rendering the resulting custody dl&, would not have been appat to all reasonable jurists
based on the law extant at the time the convidigeame final on direct appeal.” Answer at 1
(internal quotation nrés omitted) (quotindeard v. Banks, 542 U.S. 406, 413 (2004)gague v.
Lane, 489 U.S. 288 (1989)).

As the Supreme Court has made clear, hewéwhere the law is ‘succinct, clear,

and explicit’ that the convictiorenders removal virtuallgertain, counsel must advise his clier
that removal is a virtual certaintyPadilla, 559 U.S. at 368—69. “Whetlee immigration statute
or controlling case law expregstentifies the crime of conuion as a ground for removal, the
deportation consequence is truly clead: at 69. InPadilla, for example, “the terms of the
relevant immigration statute [wagrsuccinct, clear, and exgt in defining the removal
consequence for Padilla’s convictiohd: at 68 (citing 8 U.S.C. 8227(a)(2)(B)(i) (“Any alien

who at any time after admissionshiaeen convicted of a violatiaf (or a conspiracy or attempt
19
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to violate) any law or regulatiaof a State, the United Statesabforeign country relating to a
controlled substance . . ., otlikan a single offense involvimqgpssession for one’s own use of
30 grams or less of marijuanis deportable.”).

Here, as irPadilla, the deportation consequencegefitioner’s conviction are
made express in the applicable statute®e 8 U.S.C. § 1227(a)(2)(A)() (“any alien who is
convicted of an aggravated felonydisportable”); Immigratiomnd Nationality Act (INA)

8 101(a)(43) (“aggravated felonyicludes “a crime of violence (as defined in 18 U.S.C. 8 16
which the term of imprisonmerg at least one year”); 8 U.S.C. 8§ 1101 (a)(43)(F). Title 18
U.S.C. § 16 defines a crime oblence as: “(a) an offense thes as an element the use,

attempted use, or threatened use of physicatfagainst the person or protyeof another, or

(b) any other offense that is a felony and thatits nature, involves substantial risk that

physical force against the personpooperty of anothemay be used in the course of committirjg

the offense. 18 U.S.C. § 16. Under a plain readin@adifornia Penal Codsgection 245(a)(2), the

A}

elements of assault with adarm (an unlawful attempt, coupledth a present ability, to commit
a violent injury on the person of another watfirearm) satisfy the requirements of Title 18
U.S.C. § 16 subsection (a) and (b). It thereftweutd have been clear the time of petitioner’s
plea that section 245(a)(2) was a crime olemce, enough to put counsel on notice that a
sentence of a year or more would constitirteaggravated felony undiederal immigration

law.10

“[W]hen the deportation congaence is truly clear, aswtas here, the duty to give

for

correct advice is equally clearPadilla, 559 U.S. 356 at 357. Because petitioner’s sentence| only

became final on June 2, 2010, affadilla was decided, he bensfifrom its holdingSee Teague,
489 U.S., at 307; Resp’t Mot. at 3. Thus, it wasthial counsel’s duty texplain to petitioner
that his no contest plea, and sedpsent conviction, “made his degatron virtually mandatory.”

Padilla, 559 U.S. at 35%ee also id. at 368—69 (explaining “Padillasounsel could have easily

10 1n United States v. Heron-Salinas, 566 F.3d 898, 899 (9th Cir. 2009), the Ninth Circuit held

California Penal Code section 245(a)(2) is categorically a “crime of violence” and an “aggravate

felony” for immigration purposes.
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determined that his plea would make him eligfoledeportation simply fromneading the text of
the statute . . .” (citing 8.S.C. § 1227(a)(2)(B)(i)))-

The court finds the depation consequences of patiter’'s plea were clear at th
time petitioner pled guilty, antherefore his trial counsel haa affirmative duty to advise
petitioner that a guiltyplea would render his “g@rtation virtually mandatory.” Based on the
declarations of Mr. Sidhu, tranly conclusion possible is thiagé did not provide such an
advisement. Sidhu Decl. 11 2—6. tihas respect, Mr. Sidhu’s perfoance fell below the objectiv
standard of reasonableness required here and therefore was constitutionally d&ficient.

b. Prejudice

To satisfy the second prong of tBeickland test “the defendamhust show that
there is a reasonable probability that, but farnsel’s errors, he wouldbt have pleaded guilty
and would have insisted on going to triaHill, 474 U.S. at 58-59. “[T]obtain relief on this
type of claim, a petitioner must convince thertahat a decision to regethe plea bargain woul
have been rational under the circumstanc&adilla, 559 U.S. at 372. “Where ineffective
assistance leads a petitioner to accept a plemioa a different resufheans that ‘but for
counsel’s errors, petitioner would either have ganeial or received a better plea bargain.”
United Statesv. Howard, 381 F.3d 873, 882 (9th Cir. 2004).

In support of the proposition that trial counsel could have obtained a better |
deal, petitioner points to evidenseggesting he had a nmmal role in the crime that led to his
original criminal conviction.See Sutter Cty. Super. Ct. Mot. Hr'g, ECF No. 57-1 at 31-65
(explaining petitioner was not paot the verbal dispute beégn the two groups of young men,
petitioner’s associates and thetims, that occurred at the comience store immediately befor
the shooting, and he was not the shooter). Petit@ise contends that, idne proceeded to tria

on the original charges, he would have beertledtio present a defensévoluntary intoxication

1 While the court need not reach the questibpetitioner’s intellectual functions, assumi
without deciding that petitioner has intellectliaditations, it is incumbent under the Constitutio
to ensure petitioner is not “left the mercies of incompetent counselMcMann v. Richardson,
397 U.S. 759, 771 (1970).

21

11°)

e

-

Dlea

4%




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

to the charge of attempted murder in countame present evidence he had no motive to sho
the victims. Id. at 39. Further, he notes the victimere not cooperative with the police and
were apparently not hurt in the incidemdl. Petitioner argues thegscts support the inference
that the prosecution would havedngifficulty in proving its casat trial and therefore amenablg
to an alternative plea agreement that did notyaane or more of the immigration consequenc
of a conviction under section 245(a)(2y.

Lastly, petitioner emphasizes a pleaeggnent could have been structured in a
number of ways to avoid petitionepéeading to an aggravated felonly. at 40. But his trial
counsel’s lack of awareness that he was raitizen of the United Stas, Sidhu Decl. { 5, mear
there was no attempt on his ptrtstructure a plea agreemémat would avoid immigration
consequencedd. Respondent counters ttatate [habeas] court®usistently rejected these
claims, perhaps relyingn petitioner’s signature and iniseon the Change of Plea form
indicating he understood he woudd deported as a consequenchisfplea.” Answer at 10.
Moreover, to the extent this court coulddipetitioner did not learn of the immigration
consequences of his plea until after an imntignahold was placed on him during his first jail
term in April 2009, respondent contends petitioner is still not entitled to relief because “sor
fairminded jurist could find thatir. Sidhu successfully obtainedresult that alleviated any
immigration consequences for Retmer. Specifically, Mr. Sidhiiled a motion to modify the
terms of Petitioner’s probation by reducing [ail term by one day, to 364 days totat’ at 28.
Lastly, respondent contends “because the plea agreement included a promise of no initial
prison sentence (Sent’g Tr. at 3), there were no certain immigi@nsequences of which Mr.
Sidhu should have advised Petitionéd”

In his reply, petitioner notes “respondent does not desplit Khatkarh was neve
advised that any sentence omn@ation of probation would baggregated with the original
sentence for aggravated felony purposes.” Rapll 3. Indeed, petitionsvas not advised of
immigration consequences prior to enteringdiesa or prior to adnting the violation of
probation. Id. Petitioner argues it is noéasonable for theourt to find Mr. Khatkarh should ha

on his own inferred these consequences upmnileg he had an immigtion hold or that
22
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modifying the sentence to 364 days mhdeconviction not an aggravated felohy.. The court
agrees.
Petitioneraverswithout equivocation that remaining in the United States is

his paramount concern and he would have expiabse concern more emphatically at the tim

D

he pled guilty had he known the removal consagas of his plea. Petitioner declares, “The
prospect of permanent removalltalia is terrifying to me. If had known at the time of entering
my no contest plea that there was the possilmfityeportation and/or inadssibility, | would not
have entered such plea but would have insteackpd®d to trial.” Khatkarh Decl. § 8. At the
time of the plea, petitioner thought tread meritorious defenses poesent at triahnd a realistic
change of prevailing in a jury trial . . . and wollave accepted the cost and risk associated with
trial to secure at least tip@ssibility of avoiding such e immigration consequencekl. His

personal circumstances at the tiofdoth his plea and sentencing aonsistent with his positio

=

that he placed a high priority omaintaining his lawful status ithis country. As noted above,
petitioner “would have accepted the cost and rsdoaiated with trial to secure at least the

possibility of avoiding such dire immigration ceugiences” because he has resided in the United
States since the age of three years tdid.see also Pet. at 14. His entire family, including his
mother, father and sister, reside in the UnB¢ates and petitioner has no relatives or friends

remaining in India. Pet. at 14n addition, petitioner is compkdy dependent upon his family fa

-

support. Id.

On this record, the court finds petitioner has established that, absent his tria
counsel’s deficient performancegtie was a reasonable probabihgywould have taken his cage
to trial if he could not secui@ plea deal that protected him against deportation. Thus, the court
finds petitioner sasifies the two-par@trickland test by showing trial counsel’s performance was
deficient, and but for that éleient performance petitionerauld have proceeded to trial,
assuming he could not have aioied a better plea deal.

V. Respondent’s Alternative Argument

In its answer, respondent takes the pmsiéis it did in a prior motion to dismiss

that the court lacks jurisdiction because theea respondent no longer has day to day contro
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over petitioner and cannot prodube body of petitioner. Answet 19. Respondent contends
that petitioner and respondenedegal strangers, andspondent has no stakethis litigation.

ld. Respondent requests thas ttourt defer briefing while dismisses the Warden as the
respondent and gives adequatectto determine the appropeatespondent that could provide
petitioner relief. Id. at 33.

Petitioner denies that this court lagkssdiction and arguethat this issue has
been litigated and adversely decided againsoredgnt. ECF No. 54 at Petitioner is correct.
In Bailey v. Hill, 599 F.3d 976 (9th Cir. 2010), the court held thatéaus between the
petitioner’s claim and #nunlawful nature of Bicustody” is part o 2254(a)’s jurisdictional
requirement that a habeas petitiober‘in custody” at the time theabeas petition is filed.
Bailey, 599 F.3d at 980. Nothing in tiBailey decision changed tHandamental rule that this
jurisdictional requirement attachestlé time the petition is filed aridat subsequent release
from custody does not deprive tlegleral court of jurisdictiorSeeid. at 979 (“The petitioner
must be in custody at thiene the petition is filedsee Carafasv. LaVallee, 391 U.S. 234, 238
(1968), but the petitioner’s ‘sulxpaent release from custody does iself deprive the federal
habeas court of itsatutory jurisdiction. Tyarsv. Finner, 709 F.2d 1274, 1279 (9th Cir. 1983).
A habeas petition does not become moot uportiagoer’s release frongustody if the petition
challenges a conviction to which “specific, concrete collateral consegsiehave attached.
Spencer v. Kemna, 523 U.S. 1, 9 (1998%ee also Fiswick v. United Sates, 329 U.S. 211, 22123
(1946) (other disabilities or bdens may flow from the judgmeninproperly obtaned, if court
dismisses case as moot and allows the convithiestand and would reed petitioner liable to
deportation and denial ofaturalization).

Essentially, respondent contends theyaamedy available in federal habeas
corpus proceedings under 28 U.S.C. 8 2254 easd from custody. AnswerEa (“There is only
one claim that § 2554(a)i¢$ allows: that custodis illegal. Consequentjydespite a presumably
valid state conviction, collaterabnsequences flowing therefroamd the supreme court’s [sic]
hypothesis that a habeas petitiomay be entitled to more remethan just release from custoc

a petitioner failing to allege ¢honly claim available (that cemt custody is illegal) has no
24
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standing, and the federal courpigwerless to provide a reohe”). Respondent’s contention,
which would require this court wepart from the well-establistieule that a federal habeas
corpus challenge to a state cmial conviction is not mooted hglease from custly if collateral
consequences attach to the conweit, is simply incorrect, asithcourt previously has observed
in denying the prior motion to dismisSee Order, ECF No. 48 and cases cited therein. Moreo
the Rules Governing Habeas Corpus Cases tUseletion § 2254 provide for the naming of thg
Attorney General as the propespendent when petitioner, asé@gis no longer incarcerated or
on probation or parole and so the cous hwade this substitution as noted aboSee note 1
supra.

V. CONCLUSION

For the reasons discuss#te court grants petitionengrit of habeas corpus, ECE

No. 1. Petitioner's March 2@009 conviction is VACATED.

NPt ls /

CHIEF FQI/ED STATES DISTRICT JUDGE

IT IS SO ORDERED.
DATED: March 5, 2020.
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