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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

GEORGE WALLACE, No. 2:14-cv-0157-MCE-EFB P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

RON E. BARNES,

Respondent.

Petitioner is a state prisongroceeding without counsel sa@adk a writ of habeas corpus.
See 28 U.S.C. § 2254. Currently before the couetr@spondent’s motion to dismiss the petitic
(ECF No. 22), petitioner’'s motions to amend fietition (ECF Nos. 25, 42), for a stay-and-abs
(ECF Nos. 32, 40), and “for fair and construetiwtice” (ECF No. 37). For the reasons that
follow, it is recommended that the motions terdiss, amend, and stay be granted and the m
“for fair and construtive notice” be denied.

|. Background

Petitioner is incarcerated Pelican Bay State Prison ors@ntence of life without the
possibility of parole followingonviction on two counts of murdeiith a variety of sentence-
enhancing circumstances. ECF No. 1 at 1. Peétie direct appeals ¢ifis conviction were not
successful.ld. at 2. Petitioner also filed three unsussfel state habeas petitions, one at eacl

level of state court.
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II. The Motions to Dismiss, Amend, and Stay

Petitioner raises tenaims in this actionld. at 18-22. He concedes, and the record

shows, that eight of those claims have not h@esented to the California Supreme Court. EC

No. 25; Resp.’s Lodged Documts (hereinafter “Lodg. Doc.”), Lodg. Doc. No. 9 (Petn. for
[Direct] Review in the Cal. Supreme Ct.) & No. 11 (Petn. for Writ of Habeas Corpus in the
Supreme Ct.). The unexhausted claims are lalzs&{a), 3(b), 3(c), 3(e3(f), 3(i), 3(k), and
3(unlettered). ECF No. 1 at 18-22.

Federal law requires that, tesert a claim in a federal heds petition, the petitioner mus

have already fairly presented the claim to the &sgistate court with jusdiction to consider it,
either through appeal or collateral proceedings. 28 U.S.C. § 223dith3pn v. Zenon, 88 F.3d
828, 829 (9th Cir. 1996). To “fairly present” a aithe state appeal or petition “must include
reference to a specific federalrsstitutional guarantee, as wellastatement of the facts that
entitle the petitioner to relief.'Gray v. Netherland, 518 U.S. 152, 162-63 (1996). Claims of

ineffective assistance of counses @e presented here), where based on different facts, mus

be exhausted prior to presation in a fedeal petition. Moorman v. Schriro, 426 F.3d 1044, 1056

(9th Cir. 2005).

The petition before the court is therefore what is known as a “mixed” petition; that ig
that presents both exhausted and unexhaustedscl Ordinarily, such petitions must be
dismissed with leave to amend to allow thetpwter to file an amended petition stating only
exhausted claims (either by exhausting the ungstied claims before amending or deleting th
exhausted claims from the amended petitidRgse v. Lundy, 455 U.S. 509, 520 (1982)amesv.
Giles, 221 F.3d 1074, 1077 (9th Cir. 2000).

In apparent recognition of this legal realipgtitioner filed a motion to amend to delete

the unexhausted claims from the petition. EGFE Rb. Before the court ruled on that motion,

however, petitioner filed a motion asking the coustay the case to allow him to return to state

court to exhaust the unexhausted claims. EGF39. Petitioner has since filed another motic
for stay, indicating that he has exhaustedesa of the previously unexhausted grounds and

seeking a stay so that he may exhaustren&ining unexhausted ground. ECF No. 40.
2
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Petitioner also seeks leave to amend his petititare he has exhausted certain claims. ECF N
42. As justification for such a stay, petitioner ssagimply that he is “a layman and ignorant t
Rules and Procedures, of this exhaustion doctiamel’“believed that he had exhausted his stz
claims.” ECF No. 32 at 2. Respondent has not filed an opposition or statement of no opp
to either the motion to amend or the motion to st8se E.D. Cal. L.R. 230(c).

There are two approaches for analyztay-and-abey motions—one provided for by

Kelly v. Small, 315 F.3d 1063 (9th Cir. 2002) and the otheRbiynesv. Weber, 544 U.S. 269

0.
D
ite

DSitior

(2005). King v. Ryan, 564 F.3d 1133, 1138-41 (9th Cir. 200®elly provides that a district co]rt

may stay a petition containiraply exhausted claims and hatdn abeyance pending exhausti
of additional claims which may then bdded to the petition through amendmétglly, 315
F.3d at 1070-71King, 564 F.3d at 1135. If a petition camts both exhausted and unexhaustsg
claims, a petitioner seeking a stay undelly must dismiss the unexhausted claims from the
petition and seek to add them back in througkrament after exhausting them in state court
King, 564 F.3d at 1138-39. The previously unexhedistaims, once exhausted, must be add
back into the federal petition within thegite of limitations prowed for by 28 U.S.C.

§ 2244(d)(1), howeverKing, 564 F.3d at 1140-41. Under tls&iction, a one-year limitation
period for seeking federal habaatief begins to run from thetkest of the date the judgment
became final on direct review, tdate on which a state-createdpediment to filing is removed
the date the United States Supreme Court makesvaule retroactivelgpplicable to cases on
collateral review or the date avhich the factual predicate ofcéaim could have been discovers
through the exercise of due diligence. 28 U.8.€241(d)(1). A federal habeas petition does
toll the limitations period unde8 U.S.C. § 2244(d)(2)Duncan v. Walker, 533 U.S. 167, 181-
82 (2001).

UnderRhines, a district court may stay a mixed pietn in its entireg, without requiring

dismissal of the unexhausted claims while the pei#r attempts to exhaust them in state cour

King, 564 F.3d at 1139-40. Unlike thelly procedure, howeveRhines requires that the

petitioner show good cause for failing to exhaustdlaims in state court prior to filing the

n
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federal petition.Rhines, 544 U.S. at 277-7&ing, 564 F.3d at 1139. In addition, a stay pursuant
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to Rhines is inappropriate where the unexhaustedhtsagare “plainly meritless” or where the
petitioner has engaged ‘iabusive litigation tacticer intentional delay.”ld.

Here, a stay of the type provided Ryines is not available to pdtoner, because he has
not shown good cause for not having alreaxlyausted the unexinsted claims, aBhines
requires. “Good cause” has been interpretethbyNinth Circuit as “a reasonable excuse,
supported by sufficient evidence, taiilly that failure[to exhaust].” Blake v. Baker, 745 F.3d
977, 982 (9th Cir. 2014). A mere lack of knowledg®l a mistaken belief that unexhausted
claims had been exhausted, as petitioner puts forth for justification here, do not constitute
cause.ld. at 981;Wooten v. Kirkland, 540 F.3d 1019, 1024 (9th Cir. 2008).

Because good cause is not required ukaHy, the court may grant pgoner’s request tq
stay the case und&elly and dismiss the petition with leavefile an amended, fully exhausted
petition. If petitioneihas already completed exhaustiorhef claims identified herein as
unexhausted, he may include those claimseratinended petition and the case will proceed.
exhaustion has not yet been completed, thendeekpetition should not@tude the unexhaustec
claims. Instead, the court will hold the amengdettion in abeyance until petitioner exhausts
currently-unexhausted claims. Once exhaussa@omplete, petitioner may once again amenc
the petition to re-attach claimsa3( 3(b), 3(c), 3(e), 8 3(i), 3(k), and 3(nlettered, page 22 of
the federal petition). Petitioner is cautioned, hesvethat the one-year statute of limitations i
28 U.S.C. § 2244(d) will not b&topped while he exhausts the unexhausted claims.

lll. Petitioner's Motion “For Fair and Constructive Notice”

Petitioner has filed a “motion for fa@nd constructive notice based upon AB885 i.e.

Brady v. Maryland exculpatory.” ECF No. 3Respondent has not filed any opposition or

statement of no opposition. Petitioner’s filing aps to state an additional claim for habeas

relief. Seeid. (“Petitioner contends the prosecutor was allowed to impose concerted efforts i

collision of the (Judicial) procedures: when the local oligarchy i.e. ‘Aat@Courts’ allowed thg
Exculpatory Evidence to be withheld from the fabeet of the record.”). As the filing is not
1
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actually a motion, but rather an additional claimrigief, petitioner should be given leave to

include the claim in his amended petition, provitleel claim has been exhausted, and the mot

should be denied as moot.

IV. Recommendations
For the reasons stated abowvés hereby RECOMMENDED that:
1. Respondent’s June 18, 2014 motion to issECF No. 22) be granted, and the

petition be dismissed with leave to amend;

. Petitioner's motions to amend (ECF N@5, 42) and for stay (ECF Nos. 32, 40) be

granted; and

. Petitioner be ordered, within 30 days of thate of any order adopting these finding

and recommendations, to file an amended petition stating only claims that have

exhausted pursuant 88 U.S.C. § 2254(b);

. Petitioner be ordered, concuntly with the amended petition, to inform the court

whether he is pursuing exhaustion of otharmk in state court such that the instan

case should be stayed un#é&tly v. Small, 315 F.3d 1063 (9th Cir. 2002);

. Petitioner be granted permission to includthin his amended petition his claim as

stated in his motion “for fair and consttive notice” (ECF No. 37), provided that

claim has been exhausted; and

. Petitioner’'s motion “for fair and consitctive notice” (ECF No. 37) be otherwise

denied as moot.

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days

after being served with these findings aadommendations, any party may file written

objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
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These findings and recommendations are submitted to the United States District Judge
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE




