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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
111 YESENIA MELGAR, No. 2:14-cv-0160 MCE AC
12 Plaintiff,
13 v. ORDER
141 zIcAM LLC, et al.,
15 Defendants.
16
17 Plaintiff brings this action for falsend misleading advertising and labeling against
18 | defendants Zicam LLC and Matrixritiatives, Inc., the makers and distributors of Zicam cold
19 | medicine, a homeopathic formula. Plaintiff soasbehalf of herself and all others similarly
20 | situated.
21 Defendant now moves to strikdaintiff's supplemental desigiion of rebuttal experts.
22 l. THE DISCOVERY AT ISSUE
23 On June 8, 2015, the parties made their ingqlert witness designations and disclosuyes.
24 | plaintiff designated the following experts relevant to the current motion:
25 (1) Noel R. Rose, M.D., Ph.D. (“Ros€"):
26 “the effectiveness of zinc for the treatrhehthe common cold and the placebo effect.’
27
28 | ' The designation is reproduced atFERo. 78-1 at 69-101 (Rose, redacted).
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ECF No. 38.

motion:

ECF No. 36.

designated the following tee rebuttal experts:

I

(2) R. Barker Bausell, Ph.D. (“Bauself):
“the experimental design, methodology, dataanating from, and conclusions permitte
by the randomized controlled trials conssibned by Matrixx Initiatives, and the
scientific merit of any efficacy claims mabtg Defendants with respect to the Pre-Cold

Medicine oral delivery forms.”
Simultaneously, defendant designated the Wolig experts, as relevant to the current
(1) Harri Hemila, M.D., Ph.D. (“Hemila™y:

“Clinical research and evaluation of cold remedy treatments.”

(2) Ronald Eccles, B.Sc., Ph.D., D.Sc. (“Ecclés”):

“The study and scientific kndedge of the common cold and common cold treatments.

(3) David Stewart, Ph.D. (“Stewart®):
“Marketing and consumer perception.”

(4) Dr. Peter A.G. Fisher (“Fisher®):
“Homeopathy and homeopathic medications.”

(5) Sabrina G. Sobel, Ph.D. (“Sobel"):

“Chemistry and experimentahd clinical research regarding zinc cold remedies.”

On July 8, 2015, plaintiff filed her Rebuttakpert Designation and Disclosures. She

(1) Elizabeth Howlett, Ph.D. (“Howlett®:

a b W N

o N O

ECF No. 78-1 at 37-6(Bausell, redacted).
1d. at 288-363 (Hemil&, redacted).

1d. at 279-86 (Eccles, redacted).

1d. at 402-14 (Stewart, redacted).

1d. at 387-402 (Fisher).

1d. at 365-85 (Sobel).

1d. at 192-206 (Holett, redacted).
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“marketing and consumer behavior. . . . vHigtt responds to the Expert Report of Dr.
David Stewart.”
(2) Edzard Ernst, M.D., Ph.D. (“Ernst):
“alternative medicine, homeopathy, cliniceakearch methodology, clinical trials,
systematic reviews, and evidence-based medicine. . .. Ernst responds to the Expg
Report of [Drs. Eccles, Hemil&, Fisher and Sobel.]”
ECF No. 50.

[I. RULES AND COURT ORDERS

A. Fed. R. Civ. P. 26(a)(2)(D)(ii)

Rule 26(a)(2)(D), Fed. R. Civ. P., sets fdhh timing and sequence for the disclosures

expert withesses, including rebuttal experts. Bipady, the rule provi@és that rebuttal expert

disclosures must be made 30 dafter the initial expert discloswsgor on a schedule determing

by the court. Rule 26(a)(2)(D)(ii). The only sulvgize limitation contained in the rule is that
the rebuttal evidence must be “intended solelyowatradict or rebut evidence on the same sulj
matter identified by another party under Rule 26(@P[retained experts] or (C) [non-retainec

experts].” In other words, ‘fie rebuttal expert's testimonyasly proper as long as it addresse

the same subject matter that the initial expadidress and does not introduce new arguments.

Robinson v. HD Supply, Inc., 2013 WL 38160094t2013 U.S. Dist. LEXIS 101690 at [12]
(E.D. Cal. 2013) (Claire, M.J.).

B. Rule 37(c)(1)

Rule 37(c)(1), Fed. R. Civ. P., provides thata sanction for failing to identify a witnes

under Rule 26(a), “the party is naitowed to use that informatn or witness to supply evidence

on a motion, at a hearing or at a trial.” Howevle, sanction does not apply if “the failure was

substantially justified or is hafess.” Rule 37(c)(1). In adibn, the Rule specifies alternate
sanctions that may be imposed in additiofior instead of this sanction.” Id.

I

° 1d. at 102-190 (Ernst, redacted).
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C. Pretrial Scheduling Order

On May 29, 2014, the district judgeesiding over tis case issued the Pretrial Schedul
Order (“PTO”). ECF No. 15. The order states:

Within thirty (30) days after # designation of expert witnesses,
any party may designate a supplemdnliat of expert witnesses
who will express an opinion on a subject covered by an expert
designated by an adverse partyThe right to designate a
supplemental expert for rebuttal purposes only shall apply to a
party who has not previously disclosed an expert witnhess on the

date set for expert witness disclosure by this Pretrial Scheduling
Order.

ECF No. 15 { V (emphasis added).
lll. ANALYSIS

A. Plaintiff's Initial Designatbon Of Experts Does Not Bar It From Designating Rebut

Witnesses On Topics Raised For Hiest Time By Defendant’'s Experts

Defendants argue first that pléiff's supplemental designatiaf rebuttal experts violate
the plain language of the PTO. As defamdaead the order, once plaintiff designaiay
experts at the initial designati stage, regardless of topstie was then precluded from
designatingny rebuttal experts, regardless of topic apglardless of whether they “contradict
rebut evidence on the same subject mattertifiet by defendants. Defendants’ Motion To
Strike (ECF No. 61) (“Motion”) at 10. Defenats’ reading of the PTO cannot be sustained.

The PTO expressly provides that “any’rfyamay designate alvattal expert witness

within the time period specified:

Within thirty (30) days after & designation of expert witnesses,
any party may designate a supplemdnliat of expert witnesses
who will express an opinion on a subject covered by an expert
designated by an adverse party.

ng

[al

O

r

ECF No. 15 § V at 2 (emphasis added). Defersdemitend that the very next sentence revokes

the right granted to “any party” in the first serdenand limits that right to “only” those parties

who designatedo experts at all at the initial designation stage:

The right to designate a supplemental expert for rebuttal purposes
only shall apply to a party who hast previously disclosed an

4
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expert withess on the date set for expert withess disclosure by this
Pretrial Scheduling Order.

Id. (emphasis added).

The more natural reading of the secondesar is that the phrasfor rebuttal purposes
only” modifies “supplemental expg’ so that the paragraph asvhole (1) emphasizes that a
party does not forfeit the right to designateuttal experts by failing to designate experts
initially, and (2) cautions that rebuttal experts deated in that situatiowill be strictly limited
to a rebuttal role. Thusonstrued, the second sentence clarifiee first withoutontradicting it,
and seeks to avoid the possibilihat a party would withhold exge needed for its case-in-chie
during initial disclosures, and thény to “back-door” them as rebuktaitnesses. This reading @
the PTO is consistent with the general rule that rebuttal withesses are proper to the extent
only to the extent, that theyrdctly address and dispute matters raised for the first time by t

opposing party’s withesses. See Maionchrion Pacific Corp., 2007 U.S. Dist. LEXIS 5316

2007 WL 2022027 at *1 (N.D. Cal. 2007); HouleJubilee Fisheries, Inc., 2006 U.S. Dist.

LEXIS 1408, 2006 WL 27204 &2 (W.D. Wash. 2006).

Alternatively, the language may fairly beateas specifying that supplemental witness
may be specified, for rebuttal purposes, only wherarty has not previousigentified an exper
witnesson that topic. Such a limitation would also ise the general purposes of Rule
26(a)(2)(D). Where an expert witness has alreadynhdentified on a partitar topic, after all,
that witness may also be usedr&l to rebut the opposing partyexpert(s) on the same topic.
such a situation, the use afpplemental designations could ctitige unnecessary bolstering.
This reading of the PTO is consistent with ¢emeral rule that a pgrtnay not use supplementg
designations of “rebuttal” witnesséo introduce expert opinions treitould be part of the party
own case in chief, or the need for which shdwdgie been anticipated as part of the opposing

party’s case in chief._See ita Apex Oil Co., 958 F.2d 243, 245 (8th Cir. 1992) (if the purpos

expert testimony is “to contradiah expected and anticipated goam of the other party’s case-ir
chief, then the witness is natrebuttal witness or anything analogous to one”) (quoting Morg

v. Commercial Union Assur. Cos., 606 F.2d 554, 556 (5th Cir. 1979)).
5
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Both these readings of the PTO limit suppletakwitnesses to a sttly rebuttal function
Neither reading, however, supports defendantsitiom that rebuttal expes are categorically
unavailable to a party who hamstially disclosed experts.

In support of their interpretian of District Judge Engfad’s PTO, defendants cite an

order issued by in another case, SierraRiriRefiner Products Mfg., Inc., 2:08-cv-2144, 2010

WL 5288829, 2010 U.S. Dist. LEXIS 138081 (E.D. Cal. 2010) (England, J.). In a very brig

order granting a motion to strike rebuttaperts in_SierraPingjudge England wrote:

Rule 26(a)(2)(D), and this CoustPretrial Scheduling Order (ECF
No. 8), state that within twenty @ days after the designation of
expert withesses, any party may designate a supplemental list of
experts who will express an opinion on a subject covered by an
expert from the adverse partyThis right is only available to a

party who has not previously disclosed their expert witnesses. The

rule prevents parties from attempting to add additional witnesses
onto their expert lists subsequéntthe required and agreed-upon
exchange date.

Plaintiff's rebuttal witnesseshould have been originally filed with

their other experts on August 2, and are improper witnesses
according to the Pretrial Scheduling Order.

SierraPine, ECF No. 80 at(emphases added).

This language does not compel adoption dédeants’ interpretatn, any more than the
PTO itself does._SierraPine repeats the PT@®stent that “any party¢an designate rebuttal
witnesses 30 days after thetial designation stage. Plaintiff SierraPine sought to name a
rebuttal expert after it had already designatqeees in the initial roundDefendant moved to
strike the rebuttal CPA designatioht.interpreted the PTO to me#mat “a rebuttal expert may [
offered only if the disclosing party hast previously designated an expanmtthat topic.” 1d.,
ECF No. 69 at 14. Indeed, the defendant concédedhe rebuttal CPA “may properly testify
rebut RPM accountant Harry’s opinion on SierraRihast profit margin due to down time and
slow time.” 1d. at 16. Defendant moved talst the rebuttal CPA $ely “to the extenit goes
beyond pure rebuttal of the opinion of RPM retained accoant Harry.” 1d. (emphasis added).
Accordingly, the SierraPine motion to strikeldiot make the argument forwarded here, and t
ruling on the motion cannot fairlye interpreted as endorsingh&ory it did not consider.

SierraPine is best understood as applying thel uglgathat a party may not use rebuttal exper
6
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designation to address mattenseatly covered — or matters that should have been covered -
the party’s initial experdisclosures, if any.
Judge England’s comments on rebuttal expert designations and interpretation of his

standard PTO in other cases confirm that he doeshare defendants’ view. In Large v. Reg

of the University of California, et alNo. 2:08-cv-02835 MCE DAD, 2012 U.S. Dist. LEXIS

119265 (E.D. Cal. 2012), an employment case, Jashggand granted a motion to modify a
scheduling order in order to gitiee defendants — who had initiathesignated expert witnesses
additional time to consult withotential rebuttal experts onapic raised for the first time by

plaintiff's experts. In Kenper v. Fairmont Folsom, LL@o. 2:07-cv-00647, 2009 U.S. Dist.

LEXIS 6826 (E.D. Cal. 2009), a disabilityghts case, plaintiff initially designated an
accessibility expert, and defendant designated abidéggsand medical experts. Judge Englan
denied plaintiff's untimely request for additioriethe to designate a rebuttal medical expert, b
indicated that doing so within the origirtahe limits would have been permissible.

In light of Judge England’s own priorterpretations of his PTO, the undersigned

concludes that the second sentence of papdgt5 merely restrictéesignation of rebuttal

experts “to a party who has noeprously disclosed their experitnesses” on a particular issue

addressed by an opposing party’s experts. iBhigerpretation is consistent with Rule
26(a)(2)(D) and the s&s holding that a partymaot designate a rebuttadpert on a topic if the
party should have named an expert on tibic at the initial dsignation stage.

B. Dr. Elizabeth Howlett

Plaintiff designated Dr. Edabeth Howlett as an exp@rtmarketing and consumer
behavior, to rebut the opinion défendants’ expert Dr. Davistewart. Plaintiff's initial
disclosures did not include arpert on marketing and consumehhbeior. Because plaintiff did
not designate an expert on the same topic ahiti@ designation stagéjowlett’s designation is
permitted by the PTO so long as she is designated for rebuttal purposes only -- that is, so
the designation otherwise comglieith Rule 26(a)(2)(D)(ii).

Defendants do not argue that Howlett'sitashy goes beyond purelnettal of Stewart’'s

testimony. They contend rathtiat plaintiff shoulchave anticipated the need for Howlett's
7
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opinion, and therefore the failute designate her at the initidesignation stage precludes her

designation at the rebuttal stage. Motion afld2-Accordingly, the motion as to Dr. Howlett

turns on whether plaintiff should have anticightiee need for her testimony, and if so, whethe

defendants are prejudiced by pldifgifailure to name Howlett ahe initial designation stage.

Defendants assert that plaihshould have anticipatedeeding an expert on marketing
and consumer behavior. Defentlaargue first that plaintighould have known that she would
need a marketing expert to establish her casdigf. Specifically, “Raintiff cannot establish
that the ‘Cold Monster’ advesing and ‘pre-cold’ advertising and labeling was false and
misleading to Zicam Pre-Cold Product purchasetisout expert evidenceelated to marketing
and consumer behavior.” Moti@t 13. Plaintiff countexrthat her case-in-chief is not depende
on an expert’s view of marketing and consulmehavior. Rather, she argues, she “has built &
solid evidentiary foundatn that shows that the Products moemore effective than a placebo g
that consumers expect the Products to beceffe.” Plaintiff's Qoposition (ECF No. 78)
at 25-26. In light of the non-expert evidence i identified in supporof this issue for her
case-in-chief — including admissions from defants’ employees, plaintiff's own testimony, ar
testimony from other consumers — the undersignegeaghat plaintiff coul reasonably conclud
that her case-in-chief did not recgian expert to prove that camsers read and rely on the labg
of products that purport to cure illness. $éa&ntiff's Opposition at 10; Plaintiff’'s Motion for
Class Certification (ECF No. 24) at 10-14.

Defendants argue second, thkintiff should have anticigad that she would need an
expert on marketing and consumer behavior because defendants submitted the declaratio
Stewart on that topic as part of their oppositiopltontiff’s motion for class certification. As

part of that opposition, Stewart opined:

Research has consistently demonstrated that most consumers pay
little attention to thanformation on product labels and that such
information has little impact on consumers’ purchase decisions.

Expert Report of David Stewart, Ph.0Stewart Report”) (ECF No. 78-1) § 8(D).
However, no case cited by defendants, norkaropvn to this courthas relied on the use

of an expert to contest classtd&ration as a basis for determining the “anticipation” issue.
8
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Instead, every case cited by defendastisons that plaintiff shouldveanticipated the expert i
the expert was to testify on @pic essential to plaintiff's case-chief, or necessary to oppose

defendant’s case-in-chief. See Down&wer City Grp., LLC, 2014 WL 814303 at *2-3, 2014

U.S. Dist. LEXIS 26056 at *7 (D. Nev. 201%).The use of an expert tefeat class certificatior
as here, does not necessarily put plaintiff oncedtnat the same expert — or even the subject
which he opined — will be a part of defendants’ case-in-caftdy the class certification motion
has been decid€d.

Even if plaintiff should have designated Hettlin her initial distosure, defendants hav
failed to show any harm in the failure toslm Defendants knew about Howlett on June 10,
2015, only two days after the initiekpert disclosure deadline &ine 8, 2015. They assert tha
they are harmed because now they have to depose Howlett, and go to Arkansas to do so.
is not “harm,” as this is exactly what they wablde required to do even if plaintiff had disclose
Howlett in the initial disclosures. In addition, baides knew that rebuttekperts were possibl
as they are specifically provided for by the sudend the PTO, so having to depose them whet
disclosed, either at the initial stage or the tethstage, does not constitute “harm” within the
meaning of Rule 37.

C. Dr. Edzard Ernst

Plaintiff designated Dr. Edzard Ernst aseapert in “alternative medicine, homeopathy

clinical research methodology, climidrials, systematic reviewand evidence-based medicine

to rebut the opinions of defendahéxperts, Drs. Eccles, Hemilgisher and Sobel. Defendants

argue that Ernst is not a proper rebuttal exipecause plaintiff presusly disclosed expert

19" See also, Clear-View Technologies, ImcRasnick, 2015 WL 3509384 (N.D. Cal. 2015)
(rejecting defendant’s designatiohexpert as rebuttal wheren& sum and substance of Dr.
McCune’s Report, that The BarMaster did norkyspeaks directly to Defendants’ affirmative
defenses and counterclaims, on which Deferglbaar the burden of proof”); Morgan v.
Commercial Union Assur. Cos., 606 F.2d 554, 536 Gir. 1979) (“a defense withess whose
purpose is to contradict an eqied and anticipated portion o€tplaintiff's case in chief can
never be considered a ‘rebuttal witness’).

' The clearest example of that in this cisstne expert report dr. Hemila, who opined on
plaintiff’'s assertion ofcommonality,” an issue specific toads certification and not relevant to
liability. See Hemila 1 5.14
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witnesses on the same topics. Motion at 10Dé&fendants further argue that to the extent Er,
opined on a topic plairifidid not previously disclose, tehould be precluded from testifying
because plaintiff should have designated an expetthose topics at the initial designation sta

1. Defendants’ initial designations

Defendants designated Dr. Roné&lccles to address “[t]r&udy and scientific knowledg
of the common cold and common cold treatmentsCF No. 36 § 2. Eccles’ six-page, redacte
expert report consisted entirely of (1) a bragie-paragraph description of the nature and
complexity of the common cold, (2) a briefhie-paragraph defense of his own study finding
Zicam to be effective, and (3) a three-pagacism, on methodologi¢grounds, of a study not
finding Zicam to be effective. ECF No. 36-2.

Defendants designated Dr. Harri Hemila doli@ess “[c]linical reseah and evaluation of
cold remedy treatments.” ECF No. 36, 1. Ha&sredacted report first criticizes reports
submitted by plaintiff's experts, Drs. Rose and Bausell, apparently referring to reports they
submitted in support of class certification. Hinthen opines on an issue relevant to class
certification, namely commonality. Hemila cdudes that based on the available studies of
Zicam'’s efficacy (the same studies discussed byEDcles) and other evidence of the efficacy
zinc, “there is no basis to assume that the effect of Zicaminc cold remedy products is so
small that the effect is insigieant on average and that consrsuniversally cannot benefit.”

ECF No. 36-1, 1 5.16.

Defendants designated Dr. Peter A.G. Fisgbexddress “[hJomeopathy and homeopathic

medications.” ECF No. 36 { 4. Fisher’s report @hhis not redacted), opines at some length
the theory behind homeopathy, its history, objecttonss use, research on its effectiveness,
analogies to other areas swhnanotechnology, and recent disc@sein the field. ECF No. 36
4. The report does not address the efficagimaf-based medications on the common cold.
Defendants designated Dr. Sabrina Sobalidress “[c]hemistrand experimental and

clinical research regarding zinc cold remedieBCF No. 36 1 5. Sobel’s report (which is not

redacted), opined at length on several studigardeng zinc, the chemical properties of zinc, her

own theory about why zinc medications couldelffective at treatinghe common cold, and the
10
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deficiencies of reports filed lyausell and Rose. ECF No. 36-5.

2. Plaintiff's initial designations

Plaintiff designated Drs. Bausell and Rosexerts, and disclosed their expert reports
ECF No. 38. Both experts opined on the saméiss discussed by defendants’ experts, one
which defendants rely on to demonstrate theadfy of their product and the other which fails
support efficacy claims. Bausell's redactepam focuses on the design and methodologies O
competing studies, and also reviews research rieggttoe efficacy of zinc in treating colds. Hg
concludes that Zicam is no more effective thgrlacebo. Rose’s redacted report discusses 3
defends the study which failed demonstrate any beneficial et from use of Zicam, and
criticizes the study that purpodig demonstrates otherwis®ose also opined on homeopathy
and the placebo effect. He criticized homebpats scientifically unsound, and opined that th
placebo effect may be amplified in relationztac products such a Zicam which have a
noticeable bad taste.

3. Plaintiff's Rebuttbdesignation — Dr. Ernst

On July 8, 2015, plaintiff designated Ernseagbuttal expert todaress the reports of
Drs. Eccles, Hemila, Fisher, and Sobel. ECF No. 50 at 2.

In his rebuttal report, Ernstiticizes the studyhat defendants rely on to demonstrate
efficacy. His criticisms directly echo those imipitiff's initial disclosures. Like Rose, Ernst
addresses the connection between zinc’s noticeéaste and operation of the placebo effect.
Ernst 1 50. Like Bausell, he criticizes gtady as being sponsored by Matrixx for marketing
purposes. Ernst { 51. Like both Rose and Bauselkt criticizes the stly’s use of statistical
analysis. Ernst 1 52. In these saaevays, the Ernst report isr¢gely duplicativeof plaintiff's
initial expert opinions and thus not proper righlu To the extent that Ernst launches new
criticisms of the efficacy study which are not responsive to Eccles, e.g. 1 53, the opinion s
does not constitute rebuttal.

With a single exception, nothing in Ernst’s rege an actual relital of anything that
Eccles said in his expert repoitistead, Ernst principally crifices the efficacy study itself, just

as Rose and Bausell did. The only point on Wwittenst directly rebuts an assertion made by
11
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Eccles involves the respgae number of sites used the competing studi€s.
Ernst then opines on the redacted repoHamila. Ernst discusses Hemila’s report in

light of a review which was previously discussgdBausell. Ernst criticizes Hemila for using

anecdotes rather than evidence. Ernst also states that Hemila's report confirms his own gpinion

regarding the ineffectiveness of the low dosagarf, another subject covered by Bausell. S
Ernst 11 62-65.

Ernst then opines on the expexport of Sobel. Ernst prirmgally offers his interpretation
of Sobel’s opinion, rather than contradictingebutting it._See Erh§{ 68 (Sobel “confirms”
Ernst’s point that Zicam is noéally homeopathic), 70 (Sobmlakes it clear that these are
theories rather than accepted knowledge), 7In(&abel admits the zinc concentration is of
paramount importance). The closest Ernst comesbtaiting Sobel’s report is in his discussiot
of “p-values,” Ernst { 69, an area extensivelyered in Bausell's report. See generally, Bau
19 22-23, 28-34.

Finally, Ernst opines on the report of Fish&isher’s report opines on homeopathy. E

ce

=]

sell

rnst

criticizes Fisher’s reviewof clinical trials, his use of angates rather than evidence, and argues

that the report is irrelevant because Ziganoducts are not homeopathic. Ernst 1 76-82.
Plaintiff's affirmative expert, Rose, opineth homeopathy. Thus, Etisreport includes the
entirely new criticism that Zicam is not even based on homeopathy.

The overwhelming bulk of Ernstrebuttal report is (1) merely descriptive of the report
is supposed to be rebutting, (2vered in the reports of expertepiously disclosed by plaintiff
or (3) makes entirely new arguments on a topaviously covered in aaffirmative expert’s
report. For all these reasons, Ensaot a properebuttal expert.

4. Harm
Defendants assert the same harm for Erntegsdo for Howlett, namely, that they will

have to depose him, and also, his testimony evaekd to be reviewed by defendants’ other

12 Ernst spends much of his report attéingpto show that Eccles’ deposition testimony
contradicts assertions in higoaet. This allegedly contradmty deposition testimony is fodder
for a cross-examination of Eccles the witness stand, biiis not an instace of Ernst using his
own expertise and opinions to relow contradict Eccles’ report.

12
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experts. Here, the harm is more plausible. Indhge, Ernst is not a proper rebuttal expert at

Therefore, allowing the designation will result in defendants’ having to depose an addition

expert even though they haveealdy deposed plaintiff's affirmavexperts on the same topics.

Since Ernst principally covers@ind already covered by plaintgfaffirmative experts, it is

appropriate to simply strike him as a rebugtgbert, the only sanction dadants have requested.

[ll. CONCLUSION
For the foregoing reason, IT IS HEREBY DRRED THAT defendants’ motion to strik
the supplemental expert designation (ECF®l, is GRANTED IN PART, and DENIED IN
PART, as follows.
1. Defendants’ motion to strike the supplemental designation of Dr. Howlett as a rg
expert is DENIED;
2. Defendants’ motion to strike the sugplental designation of DErnst as a rebuttal
expert is GRANTED.
DATED: September 8, 2015 : -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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