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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOSE FEDERICO VASQUEZ, No. 2:14-CV-0322 AC
Petitioner,

V. ORDER

CONNIE GIPSON, Warden,

Respondent.

Petitioner is a California stateiponer proceeding pro se with an application for a writ
habeas corpus pursuant to 28 U.S.C. § 225&hahallenges petitioms 2010 conviction for
assault with a firearm and related offensE€F No. 1. Respondent has answered, ECF No.!
and the time to file a reply has expired. Bpé#ities have consented to the jurisdiction of the
undersigned pursuant to 28 U.S8%36(c). ECF Nos. 8, 9.

BACKGROUND

l. Proceedings In the Trial Court

A. Preliminary Proceedings

On March 17, 2009, petitioner was arrediadthe March 2, 2009 assault of Wilson
Rodriguz in the Meadowview area of Sacramento.

By amended information filed September 10, 2009, petitioner was charged in Sacre

County Superior Court as follows: Count One asektdegree robbery in violation of Cal. Penag|
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Code § 211; Count Two, assault with a firearmiglation of Cal. Penal Code § 245(a)(2); anc
Count Three, criminal threats uolation of Cal. Penal Codg422. As to Counts One and Tw(
the amended information alleged that petitidmeal personally used a firearm in commission ¢
the offenses. Petitioner was also charged aiphior prison commitment offense. CT 124-12

Petitioner’s co-defendant, Manuel Guerramas charged with the same offenses in

Counts One and Two, but was not charged with caftimreats in Count Three. Guerrero alone

was charged in Count Four with being an accessiey the fact to the robbery. The informati
alleged as to Count One that Guerrero waarared principal, and as to Count Two that he
personally used a firearm. Id. Prior to tremhd pursuant to a plea agreement, Guerrero pled
guilty to (1) being an accessoryafthe fact to the robbery af2) assault with a firearm, in

exchange for a one-year jail sentehdeodged Doc. 3 at 13, n.6.

Shortly before Guerrero’s change of pledjtmmer moved to disnss the charges againg

him in light of his co-defendant’s pending pldéea Petitioner contended that the plea would
render Guerrero unavailable to testify, and Baérrero was a necessary witness for petitione
defense. Petitioner pointed to a statement Guerrero had made to an arresting officer that
was not involved in the incidentn the alternative to dismids@etitioner sought a continuance
of his trial until after expiration dBuerrero’s time to appeal. The prosecutor opposed the dé
motion, and moved to exclude egitte of Guerrero’s out of cdistatement. On September 1(
2009, the superior court deniectiefense motion to dismissagted the proseton motion to
exclude, and accepted Guerrero’s gleRetitioner’s trial was continued until shortly after the
date set for Guerrero’s sentencing.

Trial began on October 26, 2009. Wgaring on motions in lime the trial judge rehear
argument on the admissibility of Guerrero’s outofirt statement. Outside the presence of tf
jury, Guerrero was sworn and exercised his rggjainst self-incrimination. The defense argusg

that portions of Guerrero’s out of court statetreould be admitted as declarations against g

! This sentence was imposed concurrently to the one-year sentence imposed in an unrelz
vehicular manslaughter case. Lodged Doc. 3 at 13, n.6.
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2 These events are described in greater detail below, in relation to petitioner’s second claim for

relief.
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interest. The court ruled thaktistatements were not admissible.

B. The Evidence Presented At Trial

1. Prosecution Case

The prosecution case rested primarily o tistimony of victinWilson Rodriquz, who
testified as follows:

On March 2, 2009, Rodriguz was walking alatmevn a street toward his mother’s houg
in the Meadowview area of Sacramento whemoticed a black Chevrolet Malibu driving

toward him. The car had silver and blackegohtvindows and red rims. The car slowed down

passed Rodriguz. Rodriguz sawotimdividuals in the car, a diev and a passenger in the front.

Although he had seen the cattie neighborhood prior to Meh 2, 2009, Rodriguz did not
recognize either the dewv or the passenger.

The Malibu made a U-turn and stopped nexRtalriguz, who ran up to the front door o
green house to seek help. Rodriguz knocketheriront door but no one answered. Petitione

got out of the front passenger seat of the Maind walked to the middle of the driveway,

pointing something with his hand ids! his coat pocket. The driveiayed in the car. Petitioner

wore a red peacoat and a red baseball cap that was turned sideways.

Petitioner told Rodriguz “to come over here?binting the hand ihis jacket pocket at
Rodriguz and threatening to shoot him, petitioneleced Rodriguz to go to the other side of th
green house. Petitioner said something like, fl @ste you in my mouth” and “get on the oth
side before | shoot you.” Raduz complied and moved to tlogher side of the garage.
Petitioner followed, keeping his hand inside jaicket pocket and pointing what Rodriguz
believed was the barrel of a gun at him.

Rodriguz testified that pidoner threatened him with gun, but providedontradictory
testimony about how long the gun was out of peter’s jacket pocketSpecifically, Rodriguz
first testified on direct examinain that petitioner pointed a gun sifat at him and threatened tg

kill him while he was ordering Rodriguz to takié different articles of clothing. According to

% See discussion below regarding Claim Two.
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Rodriguz, petitioner pulled the gumit of his pocket quickly, pointettie gun at him, and ordered
him to take his clothes off. On cross-exartio® however, Rodriguz té8ed that while he was
taking off his clothes, petitiondept his hand inside his jackebcket. Rodriguz testified on

recross-examination that the only time he& slae gun was when petitioner hit Rodriguz on the
side of the head with it. Rodriguz stated dgriecross-examination that after petitioner hit him

on the side of the head, petitionpit the gun back in his pocket.

ad

Rodriguz was sure that he saw a real gunjustta piece of metal and not a toy gun. A
one point, Rodriguz testifiedahthe gun was made out of gldut immediately stated, “[0]f
course [the gun] was real.” Raginz explained on redirect examation that his statement about a
clay gun was the product of frustration. Heife=l that the gun was black and it was the same
type of gun the police carry. He further testiftadt the gun with which he was struck was metal.

Petitioner said, “[S]hut up; k& your clothes off now before | kill you; | can taste you in
my mouth.” Rodriguz took offlkeof his clothes except for his tank top and socks, emptied his
pockets, and placed his belongings on the groufidim of defendant. Petitioner hit Rodriguz
behind the left ear with the gun, causing aaout bleeding. The impact of the gun made
Rodriguz woozy. After striking Rodriguz, f@ner said, “[Y]ou dont know how badly | can
kill you right now.” Rodriguz fearetbr his life throughout the encounter.

Petitioner took Rodriguz’s behgings — including an MP3ayer, wallet, cell phone and
necklace — and threw them into the waiting Mali Petitioner then got into the passenger seat,
and the car made a U-turn and drove away. igodisaw large red rubb&zsticles hanging from
the back bumper of the car as it drove wwa&he driver never got out of the car.

Rodriguz ran back to the green house lamacked on the door seeking help. A womar
answered the door, then shut ihis face. Rodriguz then wetat his mother’s house, where he
called 911 and reported that two 25 to 30 yeaHghbanic males in a black Malibu took his 1D,
credit card, boxers, pants, shoes, and phone. iqRadreported that a mavearing a red jacket

and a red hat and who had long hair, a mustacite;chin hair” hit Rodrguz behind the ear wit

-

a gun. Rodriguz said the man said somethirtgrtolike, “You don't know how badly | want to

kill you right now.”




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Sacramento Police Officers Trujillo andiffin responded to the call and determined
where the robbery had occurrebtujillo testified that Rodriguzeported that his assailant had
pulled out a gun and pointed it at him. Trujilbserved that Rodriguzas crying and shaking,
and saw that his left ear was red and swolleadriguz had a half-inch tbehind his left ear an
four to five other lacerations on his ear, avab bleeding. Rodriguz described the car to the
officers as a black Chevrolet Malibu with silverting on the windows, red on the wheels, anc
red rubber testicles hangifrgm the back of the car. He saidttne thought the driver of the ¢
lived on Meadowview Road and Amherst. The officers drove Rodriguz around in an
unsuccessful attempt to locate the car.

Later the same day, Rodriguz called 911 aganeport that he hadesn the car parked i
front of an apartment complex on Amherst. Rguiz provided a desctijon of the car and its
license plate number. Sacramento Police ét@lresponded, went to an apartment complex
located on Meadowview Road, and found a car hmagcthe description and license plate num
given by Rodriguz. Nollette determined that tiae was registered to co-defendant Guerrero.
Officers brought Rodriguz to the location wlaéhe car was parkedi@ Rodriguz identified
Guerrero’s car as thercimvolved in the robbery.

Further investigation led Nollette tdentify petitioner as a suspécRodriguz
subsequently viewed two photographic line-ups, franich he identified Guerrero as the drive
and petitioner as his assailant.

Guerrero’s mother, Frances Guerrerotifies that in March 2009, her son owned a 19
black Chevrolet Impala with red rims, tintadhdows and red rubber &is” hanging from the
back of the car. She further tiéist that on the date of the roblgeher son left their home at
10:30 a.m. in his car, and returned arourtb Jn.m., accompanied by petitioner. Frances
Guerrero testified that petitioner was wearinmgé@ jacket and blue pamtand sported a goatee
and mustache. She testifidtht she did not see any guns.

I

* The jury was not informed how Nollette catoethis conclusion, but the in limine motions
suggest that Guerrenmplicated petitioner.
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2. Defense Case
The defense called a single witness, FivuGee, the resident of the house where
Rodriguz had sought help. McGistified that she had beenisitf in her living room when sheq
looked out her front window and saw a youngnmaalking up to her front door. As the young
man came closer, McGee saw another maningén her driveway. The second man said
something to the young man, but McGee didhear what was said. The young man turned

around and looked at the second man. McGee wetd her screen doand looked out but did

not open the screen door or go outside. Shedherthe two men walk toward her garage, out of

her view. McGee later saw one of the men walkat@ a car. She saw a dark older car with 1
paint on the back make a U-turn in fronthefr house. McGee did not see anyone holding a ¢
However, she did not look to see if the second tread anything in his hands. After the car lef
McGee saw a man walking up tortsereen door. This man tolMcGee, “they stripped me
naked, they stripped me nakedMicGee responded that she con@d help him and the man left
McGee did not call the police.

C. Outcome

The jury found defendant guilty on all courdsd also found true thadlegations that he
personally used a firearm duritite commission of Counts OnedaTwo. _See Cal. Penal Code
88 12022.53, subd. (b), 12022.5, subd. (a). Thedniatt found the prior prison commitment
allegation to be true. See Cal. Penal Code § 667.5, subd. (b). Petitisrsntenced to a tota
aggregate term of 16 years in state prison.

I. Post-Conviction Proceedings

Petitioner timely appealed, and the Califor@iaurt of Appeal affirmed the judgment of
conviction on April 26, 2012. Lodged Doc. 3. el@alifornia Supreme Court denied review o
July 18, 2012. Lodged Doc. 5.

Petitioner filed a petition for writ of habeas corpus in the California Court of Appeal,
which was denied without comment or citation on November 1, 2012. Lodged Docs. 6, 7.
Petitioner then filed a habeas pietn in the California Suprem@ourt, which was denied withou

comment or citation on January 23, 2013. Lodged. 8; Suppl. Lodged Doc. (see ECF No. 2
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By operation of the prison mailbox rutbg instant federal petition was filed on
September 30, 20F3ECF No. 1. Respondent answered on July 3, 2014. ECF No. 14.
Petitioner did not file a reply.

STANDARDS GOVERNING HABEAS RELIEF UNDER THE AEDPA

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

The statute applies whenever the state court has denied a federal claim on its meri

whether or not the state court explainedetssons._Harrington v. Richter, 131 S. Ct. 770, 78

(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication or stateM@rocedural principles to thentrary. _Id. at 784-785 (citing
Harris v. Reed, 489 U.S. 255, 265 (1989) (presuwnpiif a merits determination when it is
unclear whether a decision appearing to rest deréé grounds was decided on another basis
“The presumption may be overcome when thereason to think some other explanation for t

state court's decision is meolikely.” 1d. at 785.

The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Only Supreme Court precéthay constitute “clearly established
Federal law,” but courts may look to circuit law “to ascertain Yvbiet.the particular point in

I

® See Houston v. Lack, 487 U.S. 266 (1988) (estahlishile that a prisoner’s court documen
deemed filed on the date the prisoner deligdehe document to prisasfficials for mailing).
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issue is clearly established by Supreme Coratedent.”_Marshall \Rodgers, 133 S. Ct. 1446

1450 (2013).
A state court decision is “contrary to” ctaestablished federal law if the decision

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor, 5

U.S. 362, 405 (2000). A statewrt decision “unreasonably ap@idederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to
the facts of the particular statagumer’s case.”_ld. at 407-08. istnot enough thdhe state cour
was incorrect in the view of the federal habeawsrt; the state court dsodn must be objectively

unreasonable. Wiggins v. Smjt539 U.S. 510, 520-21 (2003).

Review under § 2254(d) is limited to the recordttivas before the state court. Cullen
Pinholster, 131 S. Ct. 1388, 1398 (2011). The questitims stage is wdther the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the
state court’s adjudication is set forth in a reasbapinion, 82254(d)(1) revieis confined to “the

state court’s actual reasoningfid “actual analysis.” Frantz v. Hazey, 533 F.3d 724, 738 (9tl

Cir. 2008) (en banc). A different rule appligbere the state courtjeets claims summarily,
without a reasoned opinion. In Rieh supra, the Supreme Cobeld that when a state court
denies a claim on the meritstwithout a reasoned opinion giiederal habeas court must
determine what arguments or theories may lsangported the state casrdecision, and subject
those arguments or theories to § 2254@tiny. Richter, 131 S. Ct. at 786.

DISCUSSION

Claim One: Ineffective Asstance of Trial Counsel

A. Petitioner’'s Allegations and Raent State Court Record

Petitioner alleges in general terms that deé&counsel failed tnvestigate the case,
interview prosecution witnesses prior to trial, or interview any potential defense witnesses
specifically, petitioner alleges thebunsel unreasonably failed(th investigate the nature and
extent of the victim’s head wound, in orderd&velop evidence that the injury had not been

caused by a gun and the assault was therefore fesasgault rather than an assault with a
8
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firearm; and (2) failed to invaghte or present expadstimony demonstraty the victim’s lack
of competency.

The trial record reflects that mid-waydlugh his cross-examination of victim Wilson
Rodriguz, defense counsel learned for the first time that Rodriguz received Social Security
disability benefits. RT 292-93.0ut of the presence of the yucounsel raised the possibility

that Rodriguz was not mentally competent. Z28B. Counsel stated thalthough the nature of

his disability was unknown, Rodriguz’s motheays he was diagnosed” and had been a speci

education student. RT 289. Counsel also espbhis concerns about Rodriguz’s ability to
communicate. RT 299. Counsel acknowledged that he’d had comad@uisRodriguz’s
competency since the preliminary hearing, altiocgunsel had not expressed those concern
the court at the time. RT 323.

Petitioner subsequently filednaotion challenging Rodriguzsompetency to testify. CT
164-167. Defense counsel unsuccessfully sougbhtinuance of at least 30 days to seek
Rodriguz’'s medical records and investg#tte matte. RT 328-30, 336-38, 345. Following a
hearing pursuant to Cal. Evid. Code § 402, dywiich Rodriguz testified that he had some
memory problems and had been in special edutais a child because beuldn’t read, the trial

court ruled that Rodriguz was competent siitg. RT 349-68. The court found that Rodriguz

“perceives and recollects apprigtely,” and that defense couhseuld cross-examine regarding

the accuracy of his recollection of the assault. RT 368. Petitioner did not challenge that r
appeal or in state habeas.

B. The Clearly Established Federal Law

The Sixth Amendment guarantees imaral defendants the right to the effective

assistance of counsel. StricklandNVashington, 466 U.S. 668 (1984ljo establish that this righ

has been violated, a defendant must show(i)dtis counsel’s performance was deficient and
that (2) the “deficient performance prejudicte defense.” Id. at 687. Counsel is

constitutionally deficient ihis or her representation “fddelow an objective standard of

® Rodriguz had disclosed this information te ffrosecutor’s investigatéor the first time on the
morning of what was supposed to be his second day on the stand. RT 293, 295.
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reasonableness” such thaivis outside “the range of competence demanded of attorneys ir
criminal cases.”_Id. at 688 (internal quotatiaarks omitted). Counsel’'s errors must be “so
serious as to deprive the defendahé fair trial, a trial whoseesult is reliable.”_ld. at 687.

Prejudice is found where “there is a reasb@grobability that, but for counsel’'s
unprofessional errors, the result of the procegdiould have been diffent.” 1d. at 694. A
reasonable probability is “a probability sufficientuiodermine confidence in the outcome.” Id
The court need not address bptbngs of the Strickland tes$tthe petitioner’'s showing is
insufficient as to one prong. Id. at 697. “If itdasier to dispose of ameffectiveness claim on
the ground of lack of sufficient prejudice, which expect will often be so, that course should
followed.” 1d.

C. Exhaustion Status of Claim

The ineffective assistance of counsel clthat petitioner presented in his habeas petit
to the California Supreme Court, Lodged D8¢Ground Two), generally challenged counsel’
preparation of the case and inclddbe specific allegation thabensel failed to investigate and
develop medical evidence thab@®iguz’s injury wasiot caused by a gun. @&lstate petition did

not, however, include the allegation that colipseformed unreasonably in failing to conduct

pretrial investigation into 8driguz’s competence. Respondent accordingly contends that the

claim presented in this coust unexhausted, butges the court to deny it summarily on the
merits rather than as unexhausted. ECF No. 14 at 16-17.

The exhaustion of state court remedies issagguisite to granting petition for writ of
habeas corpus. 28 U.S.C. § 2254(b)(1). #tipeer satisfies thexhaustion requirement by
providing the highest state couritlva full and fair opportunity teonsider all claims before

presenting them to the federal habeas court. Picard v. Connor, 404 U.S. 270, 276 (1971);

Middleton v. Cupp, 768 F.2d 1083, 1086 (9th Cir. 1985)haustion is a matter of comity and

does not affect this court's jurisdiction to erdaripetitioner’'s habeas corpus application. See

Harris v. Superior Court, 500 F.2d 1124, 1726¢9th Cir. 1974) (en banc).

District courts retain the discretiondetermine a petition on its merits, bypassing an

asserted procedural defense gnhthe underlying claims are “clearly not meritorious.” Lamb
10
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v. Singletary, 520 U.S. 518, 525 (1997); see &sanberry v. Greed81 U.S. 129, 135 (1987)

(discussing ability of distriotourt to bypass exhaustion deteration where the petitioner does
not raise a colorable federal claim). Wheredefal petition presents other grounds for denia
requiring state court exhaustion does not serve the underlying purpose of comity. See Ro
Lundy, 455 U.S. 509, 525 (1982) (Blackman, J., coneg). Because the court finds that
petitioner’s ineffective asstance of counsel claim is subjectignial on the merits, analysis of
the exhaustion issue is unnecessary and will be bypassed.

D. The Claim Is Inadequate To SupporiiReUnder Any Standard Of Review

Petitioner’s conclusory allegations that hiwyar failed to investigate the case and fails
to properly prepare for trial amesufficient to state a claim. See James v. Borg, 24 F.3d 20,
(9th Cir. 1994) (“Conclusory allegations iokeffective assistanaghich are unsupported by a
statement of specific facts do not warrant habeas relief.”)

As to the specific allegatiorikat counsel should have déyged medical evidence that
the victim’s injury was caused by a fist rattiean a gun, and investigatdte victim’'s mental
competence earlier in the case, the claim faildack of facts demonstrating prejudice.
Petitioner makes no showing of the medical evegethat would have been discovered regard
the victim’s wound, or what adtbnal evidence of theictim’s incompetencéo testify would
have been discovered by earlier inquiry. Miiit such a showing, petitioner cannot establish

prejudice from the alleged attorney errorsSasckland requires. See Hendricks v. Calderon,

F.3d 1032, 1042 (1995) (“Absent an accooinvhat beneficial evidendavestigation into any o
these issues would have turngg [petitioner] cannot meet tipeejudice prong of the Stricklang
test.”).

If petitioner’s_Strickland claim is considered @n@ 2254(d), at least the extent that th
claim was presented to and rejected by thifd@aia Supreme Court, its rejection was not
objectively unreasonable. “Tis¢andards created by Stricklaswld § 2254(d) are both ‘highly

deferential,” and when the two apply in tandeavjew is ‘doubly’ so.” Harrington v. Richter,

Se V.

ng
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562 U.S. 86, 105 (2011) (citations omitted). Petiohas presented no facts that overcome the

general presumption that counsel acted withenwide range ofeasonable professional
11
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assistance. See Strickland, 466 U.S. at 68%.oilingly, rejection of the claim cannot have
constituted an unreasonable apgiicn of Strickland. Moreoveim the absence of a colorable

showing of prejudice, the Cadifnia Supreme Court was not ogtitled but compelled to deny

relief. See Strickland, 466 U.S. at 697. Accordingl2254(d) bars relief tthe extent it applies.

Petitioner fares no better if his Strigkd claim is reviewed de novo, without
consideration of § 2254(d)’s limiians on relief. The absenceaprejudice showing is fatal to

the claim. _See Hendricks, 70 F.3d at 1042 also Grisby v. Blodgett, 130 F.3d 365, 373 (Otf

Cir. 1997) (finding speculation regarding resuatsdditional investigation insufficient to
establish prejudice). Accordinglynder any standard of review tpiener has failed to establis
ineffective assistance of counsel andas entitled to relief on that ground.

[l. Claim Two: Exclusion of Co-Defendant’'s Statement

A. Petitioner’'s Allegations and Rsent State Court Record

Petitioner alleges thhts due process right to presadefense was infringed by the
exclusion of co-defendant Guemés out of court statement, which supported the theory that
petitioner did not use a gun.

The trial record reflects the following:

On September 1, 2009, petitioner moved to disrhased on a plea bargain that was u
consideration for co-defendant Guerrero. CT198- Defendant arguedatthe plea deal woulg
make Guerrero unavailable as daness, and that his testimony weeessary to establish that t
assault on Rodriguz had not inved a gun._ld. Guerrero h&mld an arresting officer,
apparently in response to being informed tiatvas a suspect in an armed robbery, that no g
was involved. RT 32. In the alternative, the defe sought a 90 day continuance so that
Guerrero could be subpoenaeteahis time to appeal had exgil. RT 63. The motion was
heard on September 10, 2009, and the judge ruégdiherrero’s statement to police was not

admissible at petitioner’s trial under Cal. EM@bde § 1230. RT 1-25, 31-47. Guerrero enter

" Although the record includes much discussiosaérrero’s statement, and the trial court
reviewed the report of the arreggiofficer describing the statemetitat report was not made pa
of the record and is naefore this court.

12

—J

nder

he

un

ed a

It




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

guilty plea later the same day, and the judgeetiiger denied petitioner’s motion to dismiss bu
granted a brief continuance. RT 50-78.

On October 27 and 29, 2009, at hearing on motifimine, the trial judge considered
Guerrero’s unavailability to testify and revisited the admissibility of his out of court stateme
RT 126-159, 169-172, 205-221. Guerrero was examined outside the presence of the jury
invoked his Fifth Amendment rights. RT 130-13khe judge ruled that the statement to polic
was inadmissible hearsay, and adnissible as a declaration agsipenal inters under 8 1230
RT 208-209, 213-214. The judge also ruled thastaeement was inadmissible pursuant to C
Evid Code § 352 because it was not probative and would confuse the jury. RT 220-221.

B. The Clearly Established Federal Law

The Constitution guarantees to criminafedelants the right tpresent a defense.

Chambers v. Mississippi, 410 U.S. 284 (19ane v. Kentucky, 476 U.S. 683, 690 (1986).

This includes the right to present witnessed evidence. Chambers, 410 U.S. at 302. “A

defendant’s right to present reént evidence is not unlimited, buatther is subject to reasonable

restrictions,” such as evidentiary and procedurlds. _United States v. Scheffer, 523 U.S. 30!

308 (1998); see also Chambers, 410 U.S. at 3(&x@rcising the right to present a defense,

accused must “comply with established ruleproicedure and evidence designed to assure b
fairness and reliability in the esrtainment of guiltiad innocence.”). Where constitutional righ
directly affecting the ascertainment of guilt are implicated, however, evidentiary rules inclu
the rule against hearsay may not “be applied aeaiskically to defeat the ends of justice.”

Chambers, 410 U.S. at 302. The exclusion of evidence pursuant to state rules of evidenc

not abridge an accused’s right to presedéf@nse unless the rule is “arbitrary” or

“disproportionate to the purpose®yhare designed to serve.” Hedfer, 523 U.S. at 308 (citations

omitted).

C. The State Court’s Ruling

This claim was raised on direct appeBecause the California Supreme Court denied
discretionary review, the opinion tfe California Court of Appeaonstitutes the last reasonec

decision on the merits and is the subject of halmasw in this court._See YIst v. Nunnemake
13
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501 U.S. 797 (1991); Ortiz v. Yated)4 F.3d 1026, 1034 (9th Cir. 2012).
After lengthy discussion of the evidentiasgues presented by petitioner, and affirmance
of the ruling that Guerrero’s statement wasdimissible under the California Evidence Code, the

Court of Appeal ruled as follows on the federal dimension of petitioner’s claim:
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B. Due Process Contention

Relying on Chambers v. Mississippi (1973) 410 U.S. 284 [35
L.Ed.2d 297] (Chambers), defendardntends on appeal that the
exclusion of Guerrero’s statemdntthe police violated his federal
due process right. The Attorney General contends defendant
forfeited this theory by not raising it in the trial court. Assuming,
without deciding, that defendantgserved his constitutional claim,
we reject it on the merits.

Chambers involved unique facts mwesented here. Charged with
the murder of a police officer, thlefendant asserted a third party
culpability defense. He contended one McDonald committed the
murder. McDonald told three qaintances on separate occasions
he had committed the murder. M@&s not a suspect at the time.
McDonald later signed a confession to the crimeChafnbers,
supra, 410 U.S. at pp. 287, 289, 292-2930alled as a witness,
McDonald repudiated his confession and denied he was the Killer.
(Id. at p. 288.) Mississippi evideaty law precluded a party from
impeaching his or her own witness, and Mississippi did not
recognize declarations against peimé¢rest as an exception to its
hearsay rule. Id. at pp. 295, 299.)  The high court reasoned there
was considerable evidence that McDonald's statements were
reliable. (d. at p. 300.) The statemenigere made spontaneously
to friends shortly after the ione and corroborated by other
evidence. Id. at pp. 300-301.) The statements were “in a very real
sense self-incriminatory and ungtienably against [McDonald’s]
interest. [Citations.] McDond stood to benefit nothing by
disclosing his role in the shooting émy of his three friends and he
must have been aware of the pbdgy that disclosure would lead

to criminal prosecution.” I¢. at p. 301.) The high court held
that, in the circumstances of tlease, the combined effect of the
state’s evidentiary tas precluding impeaching a party's own
witness and precluding admission of hearsay declarations against
penal interest operated to forese presentation of reliable and
potentially exculpatory evidenceumal to the defense and thus
deprived the defendant of due procesds. 4t pp. 302-303.)

In Lawley, our Supreme Court concluded that Chambers was
inapplicable and stated, “the co{irt Chambers] made clear that in
reaching its judgment it established no. new principles of
constitutional law, nor did its kaing “‘signal any diminution in the
respect traditionally accorded to the States in the establishment and
implementation of their own crimindtial rules and procedures.”
[Citations.] The general rule reia that “the ordinary rules of
evidence do not impermissybl infringe on the accused’s
[constitutional] right to present a defense. Courts retain . . . a

14
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traditional and intrinsic power to erxcise discretion to control the
admission of evidence in the intste of orderly procedure and the
avoidance of prejudice.” Liawley, supra, 27 Cal.4th at pp. 154-

155.)

Dixon foundChambers inapplicable as well. In addition to the
distinguishing facts establishing the reliability of the declarant’s
statements ihambers, Dixon noted thatChambers applies only to
declarant statements that equat&itdid it,”” and not to statements
that amount to “[The defedant] didn’t do it.”” Oixon, supra, 153
Cal.App.4th at pp. 999-1000.) Dixon further held there is no
constitutional error where ¢h trial court properly excludes
unreliable evidenceunder section 1230.Dfxon, supra, 153
Cal.App.4th at p. 1000.)

Unlike Chambers, the statements here were not made under
circumstances bearing indicia@liability. As stated inButler,
“[tlhe same lack of reliabilitythat makes... statements excludable
under state law makes theraxcludable under the federal
Constitution.” @utler, supra, 46 Cal.4th at p. 867.) Moreover, the
statements that were excluded hdré not amount to “I did it.”
They described conduct soledytributed to defendantChambers

has no application here. Defentdawas not depved of due
process.

Lodged Doc. 3 at 36-38
D. Objective Reasonabless Under § 2254(d)

The state court’s disposition of the hearsay issum®t subject to review in this court. S

Estelle v. McGuire, 502 U.S. 62, 67 (1991) (esrof state law do not support federal habeas

relief); Bradshaw v. Richey, 546 U.S. 74, 76 (200P\)state court’s interpetation of state law

including one announced on direct appeal of the challengedction, binds a federal court
sitting in habeas corpus.”).

On the due process question, the state coappdication of Chambers was not objectiv
unreasonable. Quite to the contrary, the statet’s discussion of Chambers is perfectly

accurate, and amply justifies the conclusion @lambers does not support petitioner’'s due

process claim. In this case, Guerrero deniatldlgun had been involved when confronted W:I:h a

police officer's accusation of inveément in an armed robbery. This is a self-exculpatory, a

thus not particularly reliable, besay statement, far outside #epe of Chambers. The hearsay

rules and 8§ 352 balancing test thagre applied by the trial cauand affirmed by the court of

appeal were neither inherently standardlessaraitrarily applied. Peitbner does not cite, and
15
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the court’s research has failed to identify, an$..Supreme Court preceat compelling (or ever

strongly supporting) the condion that exclusion of a nonstifying co-defendant’s self-

exculpatory out-of-court statemenblates a defendant’s due praseight to present a defensel

Accordingly, 8 2254(d) bars relief.

. Claim Three: Failure To Instruct Jury On Lesser Included Offense

A. Petitioner’'s Allegations

Petitioner alleges that his dpeocess rights were violated the trial court’s failure to
instruct the jury, sua sponte, regarding the lesstuded offense of simple assault. The jury v
instructed on the elements of the charged offeassgult with a firearmPetitioner contends tha
the conflicting evidence garding the presence afgun required the court to also instruct on
simple assault.

B. The Clearly Established Federal Law

There is no clearly establishéstieral law requiring that a state trial court instruct a juf
on a lesser included offense in a non-capital ctigs.clearly established that a defendant in g
capital case has a constitutionglhti to a jury instruction on a lesser included offense if there

evidence to support the instruanti Beck v. Alabama, 447 U.S. 625 (1980). The Supreme G

however, has expressly declineddecide whether this right exteés to defendants charged with
non-capital offenses. Id. at 638 n.14. SincekBéhe Supreme Court has not addressed the
guestion, and the Ninth Circuit haddhéhat “the failure of a statcourt to instruct on a lesser

offense [in a non-capital case] faits present a federal constitinal question and will not be

vas

Yy

is

ourt,

considered in a federal habeas corpus proceeding.” Solis v. Garcia, 219 F.3d 922, 929 (9th Cir.

2000) (per curiam.

8 Prior to the passage of the AEDPA, the NiBtrtuit left open the possibility of relief when a
state court denies a lesser included offense ktgtruthat clearly constitutes a theory of the
defense. In Bashor v. Risley, 730 F.2d 1228, 1240G#8th984), the Ninth Circuit stated that
trial court’s refusal to instruct the jury oresser included offense might interfere with due
process rights when “the criminal defendant istitled to adequate insitctions on his or her
theory of defense.”_Id. However, “circuitgmedent does not constitutéearly established
Federal law, as determined by tS8upreme Court,’... [and] theoeé cannot form the basis for
habeas relief under AEDPA.” Parker v. Matthews, 132 S. Ct. 2148, 2155 (2012).

16
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Errors in instructing the jurgan support federal habeas rebety if they “so infect[] the

entire trial that the mailting conviction violates due prags” Estelle v. McGuire, 502 U.S. 62,

71 (1991). Alleged instructional error “must be ddased in the context of the instructions as
whole and the trial record.”_Id. @2. In challenging the failure to give an instruction, a habe
petitioner faces an “especially heavy” burden because “[a]n omission, or an incomplete

instruction, is less likely to berejudicial than a misstatementtbe law.” Henderson v. Kibbe,

431 U.S. 145, 155 (1977).
C. The State Court’s Ruling

This claim was raised on direct appeBecause the California Supreme Court denied
discretionary review, the opinion tife California Court of Appeaonstitutes the last reasonec
decision on the merits and is the subject of habmasw in this court._See Yist, 501 U.S. 797
Ortiz, 704 F.3d at 1034.

The California Court of Apeal ruled as follows:

Defendant contends that the tra@durt erred by failing to instruct

the jury sua sponte on simple adsas a lesser included offense to
the offense charged in count twasault with a firearm. Simple
assault is a lesser included offensf assault with a firearm.
(People v. McDaniel (2008) 159 Cal.App.4th 736, 747-748.)
Defendant contends that there vgadstantial evidence that he was
guilty of simple assault because the evidence concerning the use of
a gun was conflicting.

“[E]Jven absent a request, a trialutbmust instruct on the general
principles of law relevant to the issues the evidence raises.
[Citation.] “That obligation ha been held to include giving
instructions on lesser included offenses when the evidence raises a
guestion as to whether all of tedements of the charged offense
were present [citation], but not when there is no evidence that the
offense was less than that charggditations.]” [Citation.] ‘[T]he
existence of “any evidence, no tiea how weak” will not justify
instructions on a lesser includeffemse, but such instructions are
required whenever evidence thae tthefendant is guilty only of the
lesser offense is “substantial enoughmerit consideration” by the
jury. [Citations.] [Citation.]” (Peoplev. Taylor (2010) 48 Cal.4th
574, 623, quotingPeople v. Breverman (1998) 19 Cal.4th 142, 154,
162 (Breverman), italics omitted.) “'Speculation is insufficient to
require the giving of an instrtion on a lesser included offense.”
(People v. Redd (2010) 48 Cal.4th 691, 732.)

We review de novo the questioof whether the trial court
erroneously failed to instrucin a lesser included offens@®efple
v. Cole (2004) 33 Cal.4th 1158, 1215.)

17
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In support of his contention, defendant cites the following: (1) a
firearm was not recovered, (2) Mc&eestified that she did not see
a gun, and (3) Rodriguz’s testimony was inconsistent.

As we have noted, the parties stgged that defendant was arrested
over two weeks after the robbery. Under these circumstances,
evidence that a gun was not recoded®es not justify instructions

on a lesser included offense.

Although McGee testified that she did not see anyone holding a
gun, McGee also testified that stiel not look to see if defendant
had anything in his hand, shweas not watching defendant and
Rodriguz continuously, and sheould not see defendant and
Rodriguz from her vantage poirgfter they moved toward her
garage. Rodriguz testified thdefendant pulled out a gun after
Rodriguz and defendant moved tbe side ofMcGee's house.
Based on that evidence, McGeeuld not have seen whether
defendant used a gun to rob and assault Rodriguz. McGee's
testimony did not support insttions on simple assault.

Rodriguz testified that he saavgun and that he had no doubt that
the gun defendant used was real. Defendant told Rodriguz he
would shoot Rodriguz if Rodrigudid not move to the side of
McGee’s house. He also threatened to kill Rodriguz. Rodriguz was
in fear of his life and compleéewith defendant's demands. The
evidence suggests Rodriguz'ear was reasonable and his
compliance was prudent given the gun defendant brandished and
defendant’s verbal threats. Theseno evidence of some other force

or fear mechanism that would have motivated Rodriguz to remove
his clothes and give up his proper Rodriguz testified he was
struck with the gun; he also tegtd that the gun with which he was
struck was metal. The impact, at least temporarily, made
Rodriguz woozy and affected his hearing. At no time did Rodriguz
testify he was hit with a fist gpunched, nor did anything he said
during his testimony suggest he yrtzave been punched instead of
struck with a gun. Not long aftehe robbery, Rodriguz told the
911 operator that defendant hag@dis gun. Shortly after calling
911, Rodriguz told a police officer defendant had used a gun.

In light of the evidence, any not that defendant did not use a gun
to rob and assault Rodriguz, but etimerely struck Rodriguz with
his fist or some other gt is speculative diest. Certainly, there
was no evidence substantial enougmgrit the jury's consideration
of simple assault as a lesser inéddoffense. “The existence of
“any evidence, no matter how weak” will not justify a lesser
included offense.” Braverman, supra, 19 Cal.4th at p. 162, italics
omitted.) We find no instructional error.

In any event, even if the triglourt had erred, any such error was
harmless. It is well settled that “[e]rror in failing to instruct the jury
on a lesser included offense is higss when the jury necessarily
decides the factual questions posed by the omitted instructions
adversely to defendant under ath@operly given instructions.”
(People v. Beames (2007) 40 Cal.4th 907, 928 [failure to give
second degree murder or involuntamgnslaughter instructions was

18
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harmless because jury necefgardetermined kiling was
intentional when it found the torture-murder special circumstance
allegation true]fPeople v. DeJesus (1995) 38 Cal.App.4th 1, 17-19
[failure to give involuntary matsughter instruction was harmless
because jury necessarily found by first degree murder verdict
that the killing was intentiomavhen it found the killing to be
willful, deliberate and premeditatedPeople v. Polley (1983)147
Cal.App.3d 1088 [failure to give involuntary manslaughter
instruction based upon evidence the defendant killed his wife
accidentally while trying to commit suicide himself was harmless
because the jury’s verdict of first degree murder necessarily
resolved the issue of express malice, i.e., intent to kill]; see also
People v. Lewis (2001) 25 Cal.4th 610, 64People v. Prettyman
(1996) 14 Cal.4th 248, 276.)

Here, the jury affirmatively founthat defendant personally used a
firearm during his offenses when it found the personal use of a
firearm allegation true, thus negagi the probability that it would
have found defendant guilty of simple assault instead of assault
with a firearm had the jury been instructed on the lesser included
offense. For this reason and because we find that the evidence
supported the jury's finding thatefendant used a gun when he
robbed and assaulted Rodriguz, anpein not instrating the jury

on a lesser included offense was harmless.

Lodged Doc. 3 at 39-43.
D. Obijective Unreasonableness Under 8§ 2254(d)

The California Court of Apeal decided this isswa state law grounds, without
discussion of the federal due presalimension of the claim. The state court is presumed to
decided the federal questiodvarsely to petitioner, anddhconclusion is subject to

reasonableness review under § 2254(d). Johnson v. Williams, 133 S. Ct. 1088, 1096 (201

Because no clearly established pnioteiof federal constitutional lavequires trial courts to give
lesser included offense instructiosen if they are appropriate umcgate law, relief in this cou
is barred by § 2254(d). Solis, 219 F.3d at 929.

V. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules&ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. § 22582. For the reasons set forth in this order

substantial showing of the dentfla constitutional right hasot been made in this case.
19
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Therefore, no certificate of appealability should issue.
Accordingly, IT IS HEREBY ORDERED that:
1. The petition for writ of habeas corpus is DENIED;
2. The court declines to issue the certificatapealability referenced in 28 U.S.C. § 225

DATED: January 4, 2017

Mn—-— %‘m—-&‘
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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