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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ALONZO JAMES JOSEPH, No. 2:14-cv-00414 AC P
12 Plaintiff,
13 V. ORDER
14 | T.PARCIASEPE, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding peoin this civil rights action pursuant to 42
18 | U.S.C. § 1983. This action was originally ini&d by a civil complaint filed by plaintiff in the
19 | Amador County Superior Courh October 18, 2013. ECF No. 2lat Defendants Parciasepe
20 | and Knipp were served with a copy of fianmons and complaint on January 14, 2014. ECF
21 | No.2at1l9 2. Defendants removed this adioiederal court on February 6, 2014. ECF No| 2.
22 | Plaintiff consented to the jurisdion of the undersigned for dlirther proceedings on February
23 | 14, 2014. ECF No. 4. The court screened the taintgand dismissed it with leave to amend.
24 | ECF No. 9. Plaintiff has now filed an amendedptaint, which must also be screened. ECH
25 | No. 10.
26 | | ScreenindRequirement
27 The court is required to screen complalrsught by prisoners seiefg relief against a
28 | governmental entity or officer or employee of a govmeental entity. 28 U.S.C. § 1915A(a). The
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court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. § 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). The court may, therefore, dismisdaam as frivolous where it is based on an

legall:

indisputably meritless legal theooy where the factual contentions are clearly baseless. Neitzke,

490 U.S. at 327. The critical inquiry is whetlaeconstitutional clan, however inartfully

pleaded, has an arguable legatl factual basis. See Jack v. Arizona, 885 F.2d 639, 640 (9t

Cir. 1989); Franklin, 745 F.2d at 1227.
A complaint must contain more than a “formaleecitation of the @ments of a cause of
action;” it must contain factual allegations sciint to “raise a righto relief above the

speculative level.”_Bell Atlantic Corp. Ywombly, 550 U.S. 544, 555 (2007). “The pleading

must contain something more. . . than . . . a st facts that merely creates a suspicion |

a legally cognizable right of action.” Id., quagi5 C. Wright & A. Miller, Federal Practice and

Procedure § 1216, pp. 235-35 (3d ed. 2004). “[Ahplaint must contain sufficient factual

matter, accepted as true, to ‘statelaim to relief that is plausibtan its face.” _Ashcroft v. Igbal

566 U.S. 662, 129 S. Ct. 1937, 1949 (2009) (quotwgmbly, 550 U.S. at 570). “A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendahi&ide for the misconduct alleged.”_Id.

In reviewing a complaint under this standadha, court must accept &sie the allegations

of the complaint in question, Hospital Bldgo. v. Rex Hospital Trustees, 425 U.S. 738, 740

(1976), construe the pleading in the light most falbte to the plaintiffand resolve all doubts in
the plaintiff's favor. _Jenking. McKeithen, 395 U.S. 411, 421(1969).

[l. Plaintiff's Complaint

Plaintiff sets forth three separate causesctibn. The First Cause of Action alleges th
Officer T. Parciasepe has an “extensive histdrigarassing, retaliatingatimidating, threatening

and staging violence against inmates.” ECFMbat 5. It further alleges that Parciasepe
2
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threatened plaintiff by stating thalaintiff was going to be higext victim. ECF No. 10 at 5.
This conduct “created an unreasonable risk amnah ba plaintiff,” demonstrated “deliberate
indifference to plaintiffs Eighth Amendment rights,” and caug@dintiff to suffer “irreparable
harm.” 1d. at 6.

The Second Cause of Action asserts a rei@tiaiaim based on thelegation that Officet
Parciasepe “continuously had his co-workers constantly harass” plaintiff, and “excessively|
search” his cell “without any probable caus&CF No. 10 at 7. These cell searches were
conducted, according to plaintiff, because hefilad a prior staff complaint and group appeal

against Officer Parciasepe. ECF No. 10 atlfiis conduct “created an unreasonable risk and

|92}

harm to plaintiff,” demonstrated “deliberate indifference to plaintiff's Eighth Amendment rights,”

and caused plaintiff to sufferrfeparable harm.”_Id. at 8.

The Third Cause of Action asserts that ddfant William Knipp failed to protect plaintifi
in violation of the Eighth Amedment because he knew that Officer Parciasepe had violated
plaintiff's rights, but he failedo take any corrective actioieCF No. 10 at 9. This caused
plaintiff to suffer emotional ditress. ECF No. 10 at 9.

. Legal Standards

To state a valid claim under 42 U.S.C. § 1988e ‘tomplaint must allege facts which, i

true, would show that the defemds, while acting under color of&e law, subjected the plaintiff

to the deprivation of a constitutional right.” Padilla v. Lynch, 398 F.2d 481, 482 (9th Cir. 1

Further, plaintiff must allege thae suffered a specific injury asresult of specific conduct of g
defendant and show an affirmative link betwéeninjury and the conduof that defendant.

Jones v. Community Redev. Agency, 733 F.2d 646,(840Cir. 1984) (“plamtiff must allege

with at least some degree ofrppeularity overt acts which defendes engaged in that support th
plaintiff's claim”) (interndquotation marks omitted).

As for the Eighth Amendment Claim,

a prison official violates the Eighth Amendment only when two
requirements are met. First, ethdeprivation alleged must be,
objectively, sufficiently serious; a igon official's act or omission
must result in the denial of thinimal civilized measure of life's
necessities. For a claim . . . bageda failure to prevent harm, the
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inmate must show that he is incarcerated under conditions posing a
substantial risk of serious harm.

The second requirement follows from the principle that only the
unnecessary and wanton infliction of pain implicates the Eighth
Amendment. To violate the€ruel and Unusual Punishments
Clause, a prison official must hagesufficiently culpable state of
mind.

Farmer v. Brennan, 511 U.S. 825, 834 (1994) tjoia and internal quotation marks omitted).

The prison official will be liable only if “the offial knows of and disregards an excessive risk
inmate health and safety; the offil must both be aware of fadrom which the inference coulc
be drawn that a substantresk of serious harm asts, and he must also draw the inference.” |
at 837.

Finally, “[p]risoners have a First Amendmeight to file grievances against prison

officials and to be free frometaliation for doing so.” W&son v. Carter, 668 F.3d 1108, 1114

(9th Cir. 2012) (citing Brodheim v. Cry, 584 F.3d 1262, 1269 (9th Cir. 2009)). A viable

retaliation claim in the [gon context has five elements: “@n assertion that a state actor too
some adverse action against an inmate (2) becd{8¢ that prisoner'grotected conduct, and
that such action (4) chilled the inmate’s exerakhis First Amendment rights, and (5) the act]

did not reasonably advance a legitimate @tional goal.”_Rhodes v. Robinson, 408 F.3d 55¢

567-68 (9th Cir. 2005).
IV.  Analysis

Plaintiff's amended complaint makes substantially the same allegations as are cont
the original complaint, which this court has ablg dismissed. The alletians that plaintiff has
added do nothing to buttress plaintiff's claims.

The First Cause of Action adds (and thereegp) an allegation thdefendant Parciasep;
engaged in “harassment, retaliation, intimidagiand cruel and unusyalnishment, guaranteed
to the plaintiff by the Eighth Amendment of the United States Constitution.” ECF No. 10 a
The allegation fails to establish any specific oaets, but instead alleges the legal conclusior
that plaintiff suffered harassment, retaliatiortimidation and cruel and unusual punishment.

This is insufficient to state a claim undexcBon 1983._Jones, 733 F.2d at 649 (requiring thai
4
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plaintiff allege with “some degree of particulgravert acts” by defendantisat violate plaintiff's
rights). As in the original complaint, the only sifiecovert act plaintiff #ieges is that defendan

Parciasepe verbally threatened him. For thsaors stated in the césrprior order, verbal

threats, without more, are generally insufficiemstate a Section 1983 claim for violation of the

Eighth Amendment._See Gaut v. Sunn, 810 F.2d 923, 925 (9th Cir. 1987) (per curiam) (a
naked threat” from prison guards doex violate the Eighth Amendment).

The Second Cause of Action also adds (aed tepeats) an atiation that defendant
Parciasepe engaged in “harassment, re@atiaintimidation, and cruelnd unusual punishment,
guaranteed to the plaintiff by the Eighth Ameramof the United States Constitution.” ECF
No. 10 at 7. For the reasons just stated, thegation fails to state a Section 1983 claim, becad
it states only legal conclusion®laintiff’'s only specifically allege overt act is that defendant
harassed and retaliatedaagst plaintiff by having his cell exssively searched, without probab
cause. This is the same allegation the court fausufficient in the original complaint. For the
reasons stated in the court’s prior order, this ta state a constitutional claim, as cells may b

randomly searched, and such searches do qotregprobable cause. See Hudson v. Palmer,

U.S. 517, 529 (1984).

The Third Cause of Action alleges that aefant Knipp failed to mtect plaintiff from
defendant Parciasepe, and assallteplaintiff suffered emotionalistress. This is the same
allegation that was dismissed in the original commplaFor the reasons stated in the court’s pf
order, therefore, this allegatidails to state a claim. Specifibg as discussed above, plaintiff
has failed to allege constitutional harm by Paepe that would requirgotection from Knipp.
Also, emotional distress, the only harm claimerehis not a sufficient harm under Section 19
See 42 U.S.C. § 1997e(e) (“ [n]o Federal civii@t may be brought by a prisoner confined in
jail, prison, or other correctional facility, for mahbr emotional injury suffered while in custog

without a prior showing of physical injury .”); Minneci v. Pollard 132 S. Ct. 617, 625 (2012)

(“Prisoners bringing federal lawssj for example, ordimdy may not seek damages for mental
emotional injury unconnecteslith physical injury”).
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Based on these deficiencies, plaintiff's cdanpt fails to state any colorable claim for
relief.

V. Leave to Amend

Under Rule 15(a) of the Federal Rules ofidrocedure, leave to amend shall be free
given when justice so requires. The coult priovide plaintiff withtime to file a second
amended complaint curing the dedoties identified above. Plaifitis granted leave to file an

amended complaint within thirty daysloll v. Carlson, 809 F.2d 1446, 1448-49 (9th Cir. 198]

Plaintiff is cautioned that simply re-allegitige same facts thatelcourt has twice found
to be insufficient will result in a recommendatioattkhis action be disrssed with prejudice. If
plaintiff chooses to amend the complaingiptiff must demonséte how the conditions
complained of have resulted in a deprivation of plaintiff's constitutional rights. See Ellis v.
Cassidy, 625 F.2d 227 (9th Cir. 1980). Also, theglaint must allege in specific terms how
each named defendant is involved. There camodebility under 42 U.S.C. § 1983 unless the
is some affirmative link or connection betweetledendant’s actions and the claimed deprivat

Rizzo v. Goode, 423 U.S. 362 (1976); May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 1980)

Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 197Byrthermore, vague and conclusory

allegations of official participation in civil rightgolations are not sufficient. See lvey v. Boar
of Regents, 673 F.2d 266, 268 (9th Cir. 1982).

In addition, plaintiff is informed that the ed cannot refer to a prior pleading in order t
make plaintiff's amended complaint complete. Local Rule 220 requires that an amended
complaint be complete in itself without referemceny prior pleading. T is because, as a
general rule, an amended complaint superstesriginal complaint._See Loux v. Rhay, 375
F.2d 55, 57 (9th Cir. 1967). Once plaintiff filas amended complaint, the original pleading n
longer serves any function in the case. Theegfiora second amended complaint, as in an
original complaint, each claim and the invatvent of each defendant must be sufficiently
alleged.

In accordance with the above, IT IS HEREBRDERED that the amended complaint

dismissed for the reasons discukabove, with leave to file aamended complaint within thirty
6
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(30) days from the date of this order. Failtodile an amended complaint will result in a
dismissal of this action.
DATED: December 3, 2014 : =
Mrz——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




