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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ALONZO JAMES JOSEPH, No. 2:14-cv-00414 AC P
Plaintiff,
V. ORDER

T. PARCIASEPE, et al.,

Defendants.

Plaintiff is a state prisoner proceeding peoin this civil rights action pursuant to 42
U.S.C. § 1983. This action was originally iated by a civil complaint filed in the Amador
County Superior Court on October 18, 2013. SeE HG. 2 at 1. Defendants Parciasepe and

Knipp were served with a copy of the summons and complaint on January 14, 2014. Id.

Defendants removed this action to federal coarFebruary 6, 2014. See ECF No. 1. Plaintiff

consented to the jurisdiction of the undersayf@ all further proceedings on February 14, 201
ECF No. 4.

l. ScreenindRequirement

The court is required to screen complalmsught by prisoners sdekg relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel
1

oc. 9

4.

=

e

legall:

Dockets.Justia

.com


http://dockets.justia.com/docket/california/caedce/2:2014cv00414/264174/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2014cv00414/264174/9/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. 8§ 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). The court may, therefore, dismisdaam as frivolous where it is based on an

indisputably meritless legal theooy where the factual contentions are clearly baseless. Neitzke,

490 U.S. at 327. The critical inquiry is whetlaeconstitutional clan, however inartfully

pleaded, has an arguable legatl factual basis. See Jack v. Arizona, 885 F.2d 639, 640 (9t

Cir. 1989); Franklin, 745 F.2d at 1227.
A complaint must contain more than a “formaleecitation of the @ments of a cause of
action;” it must contain factual allegations sciint to “raise a righto relief above the

speculative level.”_Bell Atlantic Corp. Ywombly, 550 U.S. 544, 555 (2007). “The pleading

must contain something more. . . than . . . a st facts that merely creates a suspicion |

a legally cognizable right of action.”_Id., quagi5 C. Wright & A. Miller, Federal Practice and

Procedure § 1216, pp. 235-35 (3d ed. 2004). “[Ahplaint must contain sufficient factual

matter, accepted as true, to ‘statelaim to relief that is plausibtan its face.” _Ashcroft v. Igbal

566 U.S. 662, 129 S. Ct. 1937, 1949 (2009) (quokwgmbly, 550 U.S. at 570). “A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendahi&ide for the misconduct alleged.”_Id.

In reviewing a complaint under this standadha, court must accept &sie the allegations

of the complaint in question, Hospital Bldgo. v. Rex Hospital Trustees, 425 U.S. 738, 740

(1976), construe the pleading in the light most fabte to the plaintiffand resolve all doubts in
the plaintiff's favor. _Jenking. McKeithen, 395 U.S. 411, 421(1969).

[l. Plaintiff's Complaint

Plaintiff alleges three sepaeacauses of action, all of vdh arise from events that
occurred while he was confinedMule Creek State Prison. EQ. 2-1. He first alleges that

on April 15, 2013 Officer T. Parciasepe threatehiea by stating that plaintiff was going to be

his next victim. ECF No. 201 at 9. This causedrlff to suffer substantial emotional distress

Id.
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Next, plaintiff alleges a refiation claim based on Officer Raasepe’s conduct of havin
his co-workers constantly harass plaintiff by sbarg his cell without anyust cause. ECF No.

2-1 at 10. These cell searches were conducted, angdodplaintiff, because he had filed a pri

staff complaint against Officer Parciasepe. Ad a result, plaintiff suffered emotional distress

and other unspecified damages in the future. Id.

Lastly, plaintiff alleges thatvarden Knipp failed to protect him in violation of the Eigh

Amendment because he knew that Officer Parciasafeviolated plaintiff's rights, but he faileq

to take any corrective action. ECF No. 2-12t This caused plaintiff to suffer emotional
distress as well as additional unspecified damage in the future. Id.

. Legal Standards

A prison official’'s deliberatéendifference to a substantiakk of harm to an inmate,
including a risk of violence from other inmates, violates the Eighth Amendment. Farmer v
Brennan, 511 U.S. 825, 828, 833 (1994). “[A] prisdiicial violates the Eighth Amendment

when two requirements are met. First, the tigpion alleged must bepjectively, ‘sufficiently

serious.’. . . For a claim (like the one here) dase a failure to prevent harm, the inmate must

show that he is incarcerated under conditionsngpaisubstantial risk of serious harm.” 1d. at

834. Second, “[t]o violate the Cruel and UnusuatiBhments Clause, a pis official must have

a ‘sufficiently culpable state of mind’ . . . [T]hstiate of mind is one ddeliberate indifference’
to inmate health or safety.” Id. The prison o#iawill be liable only if“the official knows of
and disregards an excessive risk to inmate haealthsafety; the officiahust both be aware of
facts from which the inference colube drawn that a sutasitial risk of seus harm exists, and
he must also draw the inference.” Id. at 837.

“Prisoners have a First Amendment rightite §irievances againstipon officials and to

be free from retaliation for doing so.” Watrsv. Carter, 668 F.3d 1108, 1114 (9th Cir. 2012)

(citing Brodheim v. Cry, 584 F.3d 1262, 1269 (9th.2009)). A viable retaliation claim in the

prison context has five elements: “(1) An aea that a state actéook some adverse action

against an inmate (2) because of (3) thabpes's protected conductya that such action (4)

or

th
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chilled the inmate’s exercise of his First Ardement rights, and (5) the action did not reasonably
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advance a legitimate correctional goaRhodes v. Robinson, 408 F.3d 559, 567-68 (9th Cir.

2005).

V. Analysis

Here, plaintiff has failed to allege a cadble harassment claim because words alone :

generally not sufficient tetate an Eighth Amendmenaah under section 1983. See e.g.,

Keenan v. Hall, 83 F.3d 1083, 1092 (9th Cir. 199@plying that harassment “calculated to. . |

cause [the prisoner] psychologl damage” might state angBth Amendment claim) (citing

Oltarzewski v. Ruggiero, 830.F 136, 139 (9th Cir. 1987), amended by 135 F.3d 1318 (9th

1998)). Even threats, without more, do not rise to the level of a constitutional violation. G

Sunn, 810 F.2d 923, 925 (9th Cir. 1987). A death threat made when the party has both the

opportunity to carry out the threand evidences the intetet do so does statecognizable claim

See Burton v. Livingston, 791 F.2d 97, 100-01 @Bth 1986) (drawing gun and terrorizing

prisoner with threats of death wilising racially offensive languageesents cognizable claim).

Plaintiff alleges that Officer Parciasepe told himat he would be his next victim. He does not

however, allege sufficient circumstantial factestablish that Officer Parciasepe had both the

opportunity to carry out the threand the intent to do so. Aadingly, plaintiff has failed to
state an Eighth Amendment claim against Officer Parciasepe.

Plaintiff has additionally faile to state a claim of retaliati. “A prisoner suing prison
officials under [8] 1983 for retali@mn must allege that he [or she] was retaliated against for
exercising his [or her] constitutional rights ahdt the retaliatory action does not advance
legitimate penological goals, such as preserving institutional order and discipline.” Barnet
Centoni, 31 F.3d 813, 815-16 (9th Cir. 1994) (perarn). Here, the only alleged retaliatory
action is cell searches. Howeyeoutine cell searches condwttier the purpose of preserving
institutional order, discipline, and security higt those legitimate penolagi goals._See Hudsc
v. Palmer, 468 U.S. 517, 529 (1984) (“Random searchesnates, individually or collectively,

and their cells and lockers are vadidd necessary to ensure tkeewgity of the institution and the

safety of inmates and all other&lin its boundaries”). Plaintif§ allegations fail to demonstrate

that his First Amendment rights were chilledinfringed by the allged cell searches. See
4
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Resnick v. Hayes, 213 F.3d 443, 449 (9th Cir. 2000).

As to plaintiff's claim against Warden kap for failing to protect him from Officer
Parciasepe’s conduct, he has faile allege a substantial risk serious harm. _See Farmer v.

Brennan, 511 U.S. 825, 833 (1994). The complamhy contains allegéons of emotional

distress resulting from the allegeahations. Plaintiff has thus failed to establish even the firg

prong of an Eighth Amendment violat for the failure to protect.

Moreover, as to all three claims for relietegled in the complaint, plaintiff has failed to
identify any actual physical injury he sufferedaaesult of the alleged violations. Emotional
distress is not a sufficient harm under § 1983. HDRA states that “[n]Jo Federal civil action
may be brought by a prisoner confined in a jailsqm, or other correctionécility, for mental or
emotional injury suffered while in custody withoup@or showing of physical injury.” 42 U.S.(

8§ 1997¢(e); see al&8 U.S.C. § 1346(b)(2) (similar provisiaalded to the Federal Tort Claims

Act). This provision “requires a jor showing of physical injury it need not be significant bu

must be more than de minimus.” Oliver v. Keller, 289 F.3d 623, 627 (9th Cir. 2002); see 3

Pierce v. County of Orange, 526 F.3d 1190, 122884 Cir. 2008); Jackson v. Carey, 353 F.J
750, 758 (9th Cir. 2003); but see Canell v. Lightd&3 F.3d 1210 (9th Cir. (finding that the

physical injury requirement of the PLRA didt apply to a First Amendment claim under the
Establishment and Free Exercise Clauses). Basédese deficiencies, phaiff's complaint fails
to state any colorable claim for relief.

V. Leave to Amend

Under Rule 15(a) of the Federal Rules ofirocedure, leave to amend shall be free
given when justice so require$he court will provide plaintiffvith time to file an amended

complaint curing the deficiencies identified aboWaintiff is granted leave to file an amendec

complaint within thirty days. Noll vCarlson, 809 F.2d 1446, 1448-49 (9th Cir. 1987).

\J
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If plaintiff chooses to amend the complaipiaintiff must demonstrate how the conditions

complained of have resulted in a deprivation of plaintiff's constitutional rights. See Ellis v.
Cassidy, 625 F.2d 227 (9th Cir. 1980). Also, theglaint must allege in specific terms how

each named defendant is involved. There camodebility under 42 U.S.C. 8§ 1983 unless the
5
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is some affirmative link or connection betweetledendant’s actions and the claimed deprivat

Rizzo v. Goode, 423 U.S. 362 (1976); May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 1980)

Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 197Byrthermore, vague and conclusory

allegations of official participation in civil rightgolations are not sufficient. See lvey v. Boar
of Regents, 673 F.2d 266, 268 (9th Cir. 1982).

In addition, plaintiff is informed that the gd cannot refer to a prior pleading in order t
make plaintiff's amended complaint complete. Local Rule 220 requires that an amended
complaint be complete in itself without referemceny prior pleading. Tisis because, as a
general rule, an amended complaint superstesriginal complaint._See Loux v. Rhay, 375
F.2d 55, 57 (9th Cir. 1967). Once plaintiff filas amended complaint, the original pleading n
longer serves any function in the case. Thereforan amended complaint, as in an original
complaint, each claim and the involvement ofredefendant must be sufficiently alleged.

VI. Ancillary Motions

Also pending before the Court is plaintiffisotion to amend the exhibits attached to hi
complaint, ECF Nos. 5, 8, and plaintiff’'s motitmjoin Marcelino Clerante as an additional
plaintiff in the pending action. ECF No. 6.

With respect to plaintiff's motions to and his exhibits, the court finds that these
motions are moot in light of the above findingitthe complaint should be dismissed with lea
to amend. Plaintiff may attaathatever exhibits he deems necessary to any amended comj
filed in accordance with this order.

Plaintiff further requests to join Marcelit@lemente as an additional plaintiff in this
action due to the systematic nature of the problatiMule Creek State Prison. ECF No. 6 at
Attached to the motion is an entirely sepamplaint listing Marcelino Clemente as the
plaintiff, an incomplete application to procesdhout prepaying fees and costs, a civil cover
sheet. ECF No. 6 at 4-30. Plaintiff's motion is improper and will be denied for several rea
First and foremost, the court may not simply agdiaantiff to the pendingivil rights action. As
previously explained, the court has a duty t@sn all complaints bught by prisoners seeking

relief against a governmental dnti See 28 U.S.C. 1915(A)a. Eambmplaint is also subject to
6
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the fee requirements of 28 U.S.C. § 1915(by{tich provides that the CDCR shall deduct the
initial partial filing fee and additional installment paymeintsn plaintiff's prison trust account
each time the amount in the account exceeds $10.0Qhenstatutory filing fee is paid in full.
To the extent that the present motion is a lmmlr attempt to avdithe screening and fee
requirements imposed by the Prison Litigatieform Act (PLRA) it will be denied.
Additionally, plaintiff has nobrought a motion pursuant to Rule 23 of the Federal Rules
of Civil Procedure seeking to Yathe court certify the instantatter as a class action, since he
did not commence this action in federal colevertheless, as a nonalger proceeding without
counsel, it is not likely thatis matter could be pursued asasslaction. It is well established

that a layperson cannot ordinartlgpresent the interests o€lass. _See McShane v. United

States, 366 F.2d 286 (9th Cir. 1966). This hdeomes almost absolute when, as here, the

putative class representativansarcerated and proceedin@ @e. _Oxendine v. Williams, 509

F.2d 1405, 1407 (4th Cir. 1975). In direct terms,miHiicannot fairly ancadequately protect the
interests of the class as reqditey Rule 23(a)(4) of thFederal Rules of @i Procedure._See

Martin v. Middendorf, 420 F. Supp. 779 (D.D.C. 197B)aintiff's privilege to appear in proprig

el

persona is a privilege personal to him. He haautbority to appear as an attorney for others

than himself._McShane v. United States, 3&&ifat 288 (citing Russell v. United States, 308

F.2d 78, 79 (9th Cir. 1962)). Therefore, plaimifay only bring this action on his own behalf.
It should be noted that thasder does not preclude Marc®i Clemente from electing to
proceed with a separate cigittion by refiling the attached daments as a new civil action
subject to the provisions of the PLRA.
In accordance with the abov&,|S HEREBY ORDERED that:

1. The complaint is dismissed for the reasons discussed above, with leave to file a

=)

amended complaint within thirty days from the dafteervice of this orderFailure to file an
amended complaint will result in a reamendation that the aoh be dismissed;

2. Plaintiff's motions to amend the exhikgitached to his complaint (ECF Nos. 5, 8) are
denied as moot; and,

I
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3. Plaintiff’'s motion to join Marcelino Clem@nas an additional plaintiff (ECF No. 6) i

denied.

DATED: June 20, 2014

Mr:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTEATE JUDGE
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