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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TAMECUS REED, No. 2:14-cv-00463-JAM-GGH
12 Petitioner,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | STU SHERMAN,
15 Respondent.
16
17| 1. INTRODUCTION
18 Petitioner is a state prisongroceeding pro se with a petiti for writ of habeas corpus
19 | pursuantto 28 U.S.C. § 2254. Pending befoeectiurt are: 1) rg@ndent’s November 4, 2014
20 | motion to dismiss on the grounds that the petiti@s filed beyond the statute of limitations and
21 | contains unexhausted claims (ECF No. 2B 2) petitioner's December 5, 2014 motion for
22 | leave to conduct discovery (ECF No. 26). Bpé#hnties have filed opposditns to these motions.
23 | Petitioner opposes the motion to dismiss on tlemgu that he is entitled to equitable tolling
24 | based on his mental impairmeaitdepression. Petitioner albases his motion for discovery on
25 | his alleged mental impairment and allegatiohaewly-discovered evidence. On reply,
26 | respondent contends petitioner feiged to offer any evidence that he suffered from depressipn
27 | during the relevant period and thus is not entittedquitable tolling.The court now issues the
28 | following order and findings and recommendatitrea respondent’s motion to dismiss be
1
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granted on the ground that the petition is untyna@ld orders petitioner’'s motion for leave to
conduct discovery deniéd.
Il. DISCUSSION

A. Motion to Dismiss

The statute of limitations for federal habeagos petitions is sdorth in 28 U.S.C. §
2244(d)(2):

A 1-year period of limitation shall apy to an application for a writ
of habeas corpus by a person in custody pursuant to the judgment of
a State court. The limitation ped shall run from the latest of-

(A) the date on which the judgment became final by the
conclusion of direct review or ¢hexpiration of the time for seeking
such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the Constitution
or laws of the United States is removed, if the applicant was
prevented from filing by such State action;

(C) the date on which the cditgtional right asserted was
initially recognized by the Suprentéourt, if the right has been
newly recognized by the Supren@ourt and made retroactively
applicable to cases on collateral review; or

(D) the date on which the faetl predicate of the claim or
claims presented could have begiscovered through the exercise
of due diligence.

A jury convicted petitioner of first degreeurder, burglary, forcible oral copulation, six

counts of rape, sodomy and two counts gitdl penetration. People v. Reed, 2003 WL

1383475, at *1 (March 20, 2003). The jury also founé tnine great bodily injury enhanceme
regarding the sex crimes. I®etitioner appealed challengitige nine great bodily injury
enhancements and the restitution fine. Id. Mamch 20, 2003, the California Court of Appeal
affirmed the judgment._Id. at *5. Petitioner did not seek further review with the California
Supreme Court.

111

! Because the undersigned finds that the petitiomtisnely and that petitioner is not entitled t
tolling, the undersigned will not address respotidesecondary argument that petitioner’s clai
are unexhausted.
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Subsequently, petitioner filedsaries of state petitionsrfbabeas corpus. The first

petition, filed on September 19, 208@h the Sacramento County Superior Court, was denief on

April 7, 2008, as untimely withiations to_In re Robbins, 18 Cal. 4th 770, 811-12 (1998) and In
re Clark, 5 Cal. 4th 750, 775-75 (1993). Restsl. Docs. 3, 4. The second petition, filed gn
February 17, 2011 with the Sacramento Cohiperior Court, was denied on May 3, 2011, as
untimely and successive with citations taénClark, 5 Cal. 4th 750, 797-98 (1993) and In re
Robbins, 18 Cal. 4th 770, 811-12 (1998). Resp'tid.LDocs. 5, 6. The third state petition, filed
on January 25, 2012 with the Sacramento Co8ufyerior Court, was denied on March 7, 201,
as successive with citationsltore Robbins, 18 Cal. 4th 770, 811-12 (1998) and In re Clark{ 5
Cal. 4th 750, 774—75 (1993). Resp’'t's Lod. DatB. Petitioner filedhis federal petition on
February 9, 2014. ECF No. 1.

Notwithstanding these stateldeas petitions, petitionertonviction became final for
AEDPA purposes on April 29, 2003Petitioner had one year, that until April 29, 2004, to file
a timely federal petition, absentgigable tolling. As such, thinstant action, filed February 9,
201432 is not timely unless petitioner éntitled to equitable tolling.

1. Equitable Tolling

Petitioner contends he is dted to equitable tolling becauSee was incapable of filing a4

meritorious federal habeas petition within timeitation[s] period of April 29, 2004, due to . . .

2 Petitioner appears to contbthere is newly-discovered eeitce that would justify a later
trigger date. That newly-discovered evidencenase fully discussed in section II.A.2, includgs
an allegedly altered interrogati videotape, fabricated fingeint evidence, and false DNA
evidence. However, petitioner admits that he knethisfevidence either prior to or during trial.
ECF No. 25, at 12, 21. Accordingly, suevidence cannot constitute “newly-discovered
evidence” for AEDPA statute of limitations purpeseMoreover, petitioner must demonstrate @
state created impedimentfting a habeas petition, not just vaus, conclusory allegations of
claims.

% The court affords petitioner apgiton of the mailbox rule as @il his habeas filings in state
court and in this federal court. Haas v. Lack, 487 U.S. 266, 275-76, 108 S.Ct. 2379, 101
L.Ed.2d 245 (1988) (pro se prisoner filing is abteom the date prisoner delivers it to prison
authorities); Stillman v. Lamarque, 319 F.3d 11881 (9th Cir. 2003) (mailbox rule applies t
pro se prisoner who deliversiieas petition to prison officials for the court within limitations
period).

* Of course, statutory tolling @ys no part in this motion asettAEDPA statute of limitations had
expired to the filng of the first stat habeas petition.
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depression.” ECF No. 25 at 4. To be entitleddaitable tolling, petitioer must show that: (1)

he has been pursuing his rightBgdintly; and (2) some extradrdry circumstances stood in his

way and prevented timely filing. See Haithv. Florida, 560 U.S. 631, 649, 130 S.Ct. 2549,

2562 (2010); Ramirez v. Yates, 571 F.3d 993, 997 (9th Cir. 2009). The diligence required

equitable tolling purposes iséasonable diligence,” not “maximum feasible diligence.” See

Holland, 560 U.S. at 653, 130 S.Ct. at 2563IsBi. Clark, 628 F.3d 1092, 1096 (9th Cir. 2010).

A Ninth Circuit panel has set forth that “eligibility for equitable tolling due to mental

impairment requires the petition® meet a two-part test:”

(1) First, a petitioner must show hisental impairment was an
“extraordinary circumstance” beyond his control, see Holland, —
US.——at ——, 130 S.Ct. [2549]at 2562, 177 L.Ed.2d 130 |
(2010) ], by demonstrating the impaient was so severe that either

(a) petitioner was unable rationally or factually to personally
understand the need to timely file, or

(b) petitioner's mental state resrdd him unable personally to
prepare a habeas petition and effectuate its filing. [N.2]

[N.2] The magistrate judge séat a habeas petitioner must
show “he was unable by reasarf mental defect to
understand his need to timely file a habeas petiéiot
unable to take steps to effectuate that filing.” (emphasis
added). Under our formulation, a petitioner would be
entitled to equitable tolling ifie could show either of those
conditions were metither he did not understand his need
to timely file or his mental impairment made him unable to
take steps to effectuate that filing. In either case, if the
mental impairment is so severe that it causes the untimely
filing, the petitionelis entitled to quitable tolling.

(2) Second, the petitioner must show diligence in pursuing the
claims to the extent he could umsiand them, but that the mental
impairment made it impossible toet the filing deadline under the
totality of the circumstances, including reasonably available access
to assistance.

Bills, 628 F.3d at 1099-1100 (emphasis in original). The court went on to state:

In practice, then, to evaluate ®ther a petitioner is entitled to
equitable tolling, the district coumust: (1) find the petitioner has
made a non-frivolous showing ah he had a severe mental
impairment during the filing period that would entitle him to an
evidentiary hearing; (2) deternan after considering the record,
whether the petitioner satisfied his burden that he was in fact
mentally impaired; (3) determine whether the petitioner's mental

4
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impairment made it impossible to timely file on his own; and (4)
consider whether the circumstanak=mmonstrate the petitioner was
otherwise diligent in attemptin to comply with the filing
requirements.

Id. at 1100-01.
The Ninth Circuit has recentjecided two cases addressing the severity prong of the test.
In Yeh v. Martel, 751 F.3d 1075 (9th Cir. 2014), Miath Circuit concludedhat the petitioner’s
mental impairment claim failed because “he whe to make requests for assistance from an
appeals coordinator and an iester at his administrativieearings, and also to request
assistance from a public defender after his coronctiMoreover, he was able to file a state

habeas petition in three different Californiaaues.” _Id. at 1078. In Forbess v. Franke, 749 H.3d

837 (2014), the Ninth Circuit concluded that gegitioner was entitled to equitable tolling
because he “suffered from delusions so severéhthatas unable to understand the need to timely
file his petition, and the uniqueature of those delusions madenpossible for him to timely

file.” 1d. at 838. The petitioner's méal illness was described as follows:

Petitioner believed he was working undercover for the FBI, and his
trial was a “sham” orchestrated to lure his ex-wife out of hiding and
arrest her for being part of antersive drug distbiution operation.
Petitioner’s claim thahis delusions persisteddom the time of his

trial to the expiration of the limitations period is supported by the
psychological evaluations of DFEickle, Dr. McDonald, and Dr.
Melnick, and by the mental health records. During the relevant
time period, Petitioner genuinely Ileved that FBI would release
him once they arrested his ex-wifés such, he was incapable of
rationally understanding the necessity of filing a timely habeas
petition.

Id. at 840.

In the instant case, petitioner contetlasfollowing events caed his depression:

[T]he totality of the circumstances of Petitioner being unlawfully
arrested in January 1999, falsely accused, constant harassment by
the county deputies and inmates housed within the county jail,
including physical and mental abuses, the use of false evidence at
trial in which the dath penalty was soughly the prosecutor, the
complete abandonment by defense counsel before and at trial, and
ultimately Petitioner’s wrongful conviction in December 2001.

ECF No. 25, at 2—6. Petitioner alsgplained that, on several instas, he was attacked by other

inmates due to the nature of his offenses. 16—&t He asserts, wibut documentation, that, in
5
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May 2002, he sought help for his depression but was told that he could not be depressed pecau
his brain was “too high functioning.”_Id. at 7-Ble claims that his depressive mood affected
him from May 2002 until May 2012. Id. at 8. Healstates that “he is unable to present
evidence of his mental illness at this timhestthan his own allegans.” 1d. at 10.

The undersigned concludes that petitioner isemtitled to equitabléolling by reason of
his depression. First, petitionemental iliness does not rise to the level of the delusions
experienced by the petitioner_in Forbess. Pettialid not submit any documentary evidence|or

d

14

medical evaluations suggesting that he sufférem depression. Indeed, respondent submitte
copies of petitioner’'s mental health history foe relevant time ped. See ECF No. 31-1.

Those records did not reveal a mental illness akithat in_Forbessln January 2002, petitioner

was cleared to be placed inngeal population. ECF No. 31-1Hd. Petitioner refused a menta
health screening in October 2005. Id. at®November 2009, April 2011, September 2011,
June 2012, April 2013, and September 2013, petiticeived mental health screens prior to
being placed in administrative segation. _Id. at 3—8. In each iaste, a mental health referral
was not needed prior to his placeme8ee e.qg., id. at 3 (“If alinswers are ‘noa mental health
referral is not needed before placement in ASU.”).

Furthermore, like the petitioner in Yeh, chgithe time period in which he alleged he was
suffering from debilitating depression, petitionded three state petitions for habeas corpus.
Resp’t’'s Lod. Docs. 3, 5, 7; see also Yeh, 751 F.3dD@8. Petitioner’s ability to file these state
petitions severely undermines his contention kitdepression prevewt&im from timely filing
his federal habeas corpus petition. Accordintiie undersigned finds that petitioner has not
made a non-frivolous showing that he had a ereental impairment during the filing period
and thus is not entitled to equitable tolling. See Bills, 628 F.3d at 1100.

2. Actual Innocence

Petitioner appears to contend he is actualtpcent of the crimes of which he has been
convicted and thus the Court should procedtiéamerits of his claims notwithstanding the
tardiness of his petition. “[A] credible ctaiof actual innocence caitsites an equitable

exception to AEDPA'’s limitations period, angbatitioner who makes such a showing may pagss
6
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through the Schlup gateway and have his otherivse-barred claims heard on the merits.” L
v. Lampert, 653 F.3d 929, 932 (9th Cir. 2011) (end)a In order to proceed on this ground,
however, petitioner must demorat “that it is more likely thanot that no reasonable juror
would have found him guilty beyond a reasonable doubt.” Id. at 937. “Actual innocence n

factual innocence, not mere legal insuffiagri Bousley v. United States, 523 U.S. 614, 623,

118 S. Ct. 1604, 140 L.Ed.2d 828 (1998). The actumicence exception algs to a “narrow
class of cases implicating a fundamentaloaigage of justice.” Lampert, 653 F.3d at 938.
The habeas petitioner musupport his allegationsf constitutional error with new

reliable evidence—whether it be exculpatscyentific evidence, trustworthy eyewitness

accounts, or critical physical eddce—that was not presentedratl.” Schlup, 513 U.S. at 324,

Such evidence need not be newly discovepatpnly newly presente Griffin v. Johnson, 350

F.3d 956, 961-963 (9th Cir. 2003). The habeas ¢bart “consider[s] althe evidence, old and
new, incriminating and exculpatory,” admissibletrial or not._House v. Bell, 547 U.S. 518, 5

126 S. Ct. 2064 (2006) (internal quotation markstteh); see also Carriger v. Stewart, 132 F.

463, 477-78 (9th Cir. 1997). In considering thiglemce, the court “must assess the probativi
force of the newly presented evidence in conoaatith the evidence dajuilt adduced at trial,”
and “may consider how the timing of the subnadasand the likely credibility of the affiants
bears on the probable reliabiliby that evidence.”_Schlup, 513 U.S. at 332. Then the habea
court makes a “probabilistic determination abatat reasonable, propgginstructed jurors
would do.” House, 547 U.S. &88, quoting Schlup, 513 U.S. at 329.

Petitioner first asserts that the police altenés interrogation video. He claims that

although the video shows to the contrary, he magead his Mirandaghts and subsequently

gave involuntary statements during that intertimga ECF No. 25 at 12Petitioner also states
that sometime in the middle of 2000, he obtaiaedxpert to review the videotape and who
stated over a jailhouse telephone conversatiorthieat was a gap where the Miranda advisen
had been inserted. |d. at 1WUnfortunately, according to petitner, the expert suddenly died
before his findings could be presented to tharicold. After trial counsel was appointed,

petitioner requested trial counselr&gain another expert to analythe tape._Id. at 12. Petitiong
7

ee

eans

nent

\1%4
-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

states that trial counsel stated float record that pgibner had made thatgaest. _Id. However,
petitioner does not suppdris allegations with reliable evadce, as required by Schlup nor dot
he state exactly how that altered videotayoeld undermine his conviction on actual innoceng
grounds. 513 U.S. at 324.

Petitioner also asserts that falated fingerprint evidence was used at trial to convict h
Petitioner lists a host @flleged chain of custodysses with regard to the fingerprint samples

taken from the crime scene. ECF No. 25, at 15-18. He also claims that he requested dis

related to the fabricated fingerprint but the dddtattorney’s office resp@e was inadequate. Id.

The district attorney represented that none oftdms that petitioner requesl existed._Id. at 19.

Again, petitioner only offers allegatis without reliable evidenceéde is not entitled to proceed
through the Schlup gateway based orféisicated fingerprint argument.

Petitioner additionally contels his conviction was wrongfulobtained because the DN

evidence used against him was substituted, altered, changed, and/or tampered with by the

Sacramento County Sheriff's Department. BGF: 25, at 21. Once again, petitioner failed tc
provide any evidence substantiating this clafs. such, the undersigned does not find that it
more likely than not that no reasonable jur@uld have found him guilty beyond a reasonabl
doubt. Itis clear that thisase does not fall into the narra¥ass of cases implicating a
fundamental miscarriage of justice. Theref the actual innocence exception of the AEDPA
one-year statute of limitatns does not apply here.

B. Motion for Discovery

Petitioner filed a motion requesting leave emduct discovery with regard to his mental

impairment and allegations of newly-discos@ evidence. ECF No. 26. Because the
undersigned recommends petitioner’s claimsl&eied as untimelypetitioner’s motion for
discovery is denied.

CONCLUSION

Where, as here, the petition was disndsse procedural grounds, a certificate of
appealability “should issue if éhprisoner can show: (1) ‘thatrists of reason would find it

debatable whether the district court was corredsiprocedural ruling’and (2) ‘that jurists of
8
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reason would find it debatable whether the petition states a valid @ldima denial of a

constitutional right.”” _Maris v. Woodford, 229 F.3d 775, 780 (9th Cir.2000) (quoting Slack

McDaniel, 529 U.S. 473, 484, 120 S.Ct. 1595, 146dL.2d 542 (2000)). The court finds that &
certificate of appealabilityr®uld not issue in this caser fine reasons stated herein.

Accordingly, IT IS HEREBY ORDERED tt petitioner’s motion for leave to conduct
discovery (ECF No. 26) is denied.

IT IS RECOMMENDED that:

1. Respondent’s motion to dismiss the peti as untimely, filed on November 4, 2014

(ECF No. 23), be granted;
2. This action be dismisdewith prejudice; and

3. The District Court decline to isela certificate oappealability.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, petitioner may file written
objections with the court. Ehdocument should be captioned “€dijons to Magistrate Judge's
Findings and Recommendations.” Any respongbdambjections shalle filed and served
within fourteen days after service of the objemsio Petitioner is advised that failure to file
objections within the specified time may waive tight to appeal the Distt Court's order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 11, 2015

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE

GGH:016/Reed0463.mtd.hc

~




