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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | RAYMOND L. SHARP, No. 2:14-cv-468-EFB
11 Plaintiff,
12 V. ORDER
13 | CAROLYN W. COLVIN, Acting
" Commissioner of Social Security
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying his application for arjpel of disability andDisability Insurance
19 | Benefits (“DIB”) under Title 1l of the Social Sedtyr Act. The parties have filed cross-motions
20 | for summary judgment. For the reasons disedselow, plaintiff’s motion is denied and
21 | defendant’s motion is granted.
22 | |I. BACKGROUND
23 Plaintiff filed an application for a periaaf disability and DIB on August 8, 2011, allegipng
24 | that he had been disabled since Oct@ar2010. Administrative Record (“AR”) 152-158.
25 | Plaintiff's application was deniaditially and upon reconsiderationd. at 100-103, 105-110.
26 | On April 30, 2013, a hearing was held beformamstrative law judge (“ALJ”) Amita Tracyld.
27 | at 35-78. Plaintiff was represedtby counsel at the hearing,vettich he and a vocational expefrt
28 | (“VE") testified. Id.
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On June 14, 2013, the ALJ issued a decisionfigdhnat plaintiff was not disabled unde

sections 216(i) and 223(d) of the Actd. at 12-26. The ALJ made the following specific

findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
December 31, 2015.

2. The claimant has not engaged in substantial gainful activity since October 25, 2010
alleged onset date (20 CFR 404.1%87%eq).

* % %

3. The claimant has the following severe inmpeents: lumbar degenerative disc disease
(DDD); bilateral upper extremity (UE) pradhs; and depression (20 CFR 404.1520(c

! Disability Insurance Benefitre paid to disabled persons who have contributed to t

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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* % %

4. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sul
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1526).

* % %

5. After careful consideration dhe entire record, the undersiginfends that the claimant has

the residual functional capacity (RFC)gerform light work as defined in 20 CFR

404.1567(b) except frequent climbing of rampd atairs; never climb ladders, ropes of

scaffolds; occasionally balance, stoop, kneeduch, or crawl; no overhead reaching w
bilateral upper extremities; fgeent reaching in all otherrdctions with bilateral upper
extremities; no exposure to workplaazhrds defined as moving machinery and
unprotected heights and no waorgiwith fire and chemicalsimple routine, repetitive
tasks; and limited to superficial contadatiwcoworkers, supervisors and the public.

* % %

6. The claimant is capable of performing pastvafe work as an unarmed gate guard. T
work does not require the pfermance of work-relatedctivities precluded by the
claimant’s residual functional capacity (20 CFR 404.1565).

* % %

7. The claimant has not been under a disabilitydefsed in the Social Security Act, from
October 25, 2010, through the date a$ tthecision (20 CFR 404.1520(f)).
Id. at 14-26.
Plaintiff requested that the AppsaCouncil review the ALJ’s decisioil. at 8, and on
December 18, 2013, the Appeals Council deniecerevieaving the ALJ’s decision as the fina
decision of the Commissioneld. at 1-6.

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 199%gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).
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The findings of the Commissioner as to &agt, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderancgaelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that (1) the Appeals Councreerin not considering an updated Veters
Administration disability repor{2) the ALJ did not properly euadte the medical evidence, (3
the ALJ did not properly evaluagaintiff's credibility, and (4) the ALJ failed to include in her
first hypothetical to the VE all work-related litations supported by bstantial evidence.

A. Appeals Council

Plaintiff was undergoing a review of his Vetas Administration\{A) disability rating
during the period of time that he was seeking Scalurity disability beefits. ECF No. 17 at
10. The VA disability report was issued shpdfter the hearing decision was rendered. AR
910-932. The Appeals Council added the VA disabikiyort to the admistrative record, but
denied review. AR 1-4. PIlatiff argues that the Appeals Council “should be compelled to
review and consider the probative valf the report.” ECF No. 17 at 1€ee alsdECF No. 23 at
2-3 (arguing that Appeals Council had “affirmatoaty” to consider thisdditional evidence an
to provide “rationale” for denying request for review).

The Appeals Council did, however, coraidhe updated VA disability report and
explained that it was denying review becauseréport did “not provide a basis for changing t

Administrative Law Judge’s decision.” AR 1-2. Thus, the Appeals Council considered the
4
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evidence as requiredee20 C.F.R. 8§ 404.970(d) (requiringoppeals Council to consider “new
and material evidence [that] re&da to the period on or beforestbate of the administrative law
judge hearing decision.”J;aylor v. Commissioner of Social Sec. Adn689 F.3d 1228, 1232
(9th Cir. 2011) (Appeals Council heequired to provide a detailedtionale whenever faced wit
new evidence). Plaintiff’'s contention that thppeals Council was requalgo provide a detailec
rationale for its decision to deny hisquest for review lacks meriSee Taylar659 F.3d at 1231
(“When the Appeals Council denies a requestéwiew, it is a non-hal agency action not
subject to judicial review because the Ad decision becomes the final decision of the
Commissioner.”)Bifarella v. Colvin 51 F. Supp. 3d 926 (E.D. C2014) (“the Ninth Circuit has
made clear that district coud® not have jurisdiction to restv whether or not an Appeals
Council appropriately denied a requistreview of an ALJ’s decision.”artinez v. Colvin
No. CV 14-4880 RNB, 2015 U.S. Dist. LEXIS 37220*&49 (C.D. Cal. Mar. 23, 2015) (listing
unpublished Ninth Circuit and districburt case law consistent witlaylor).

B. Medical Evidence

Plaintiff challenges the ALJ seéatment of the medical notesddor opinions of Dr. Nagulj

Achmallah, Dr. Matthew Cordova, Dr. Cktine Leyba, and Dr. Jenna Brimmer.

The weight given to medical opinions depemdpart on whether they are proffered by

treating, examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir.

1996). Ordinarily, more weight is given tcetbpinion of a treating professional, who has a
greater opportunity to know and obsetkie patient as an individuald.; Smolen v. Chate80
F.3d 1273, 1295 (9th Cir. 1996). To evaluatesthiler an ALJ properly rejected a medical
opinion, in addition to considering its sourt®e court considers whether (1) contradictory
opinions are in the record; ang inical findings support the apions. An ALJ may reject an
uncontradicted opinion of a treating or examgmedical professional only for “clear and
convincing” reasonsLester 81 F.3d at 831. In contrast, a aawlicted opinion of a treating or
examining professional may be rejected for Sfie and legitimate” easons that are supported
by substantial evidencdd. at 830. While a treating professi¢isapinion generally is accorde

superior weight, if it is entradicted by a supported examm professional’s opiniore(g.,
5
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supported by different independatinical findings), the A may resolve the conflictAndrews
v. Shalala 53 F.3d 1035, 1041 (9th Cir. 1995) (citingallanes v. Bower881 F.2d 747, 751
(9th Cir. 1989)). However, “[w]hen an exanmg physician relies on the same clinical finding
as a treating physician, but differs only in drsher conclusions, the conclusions of the
examining physician are n@ubstantial eddence.” Orn v. Astrue495 F.3d 625, 632 (9th Cir.
2007).

Plaintiff first contends that the ALJ inadedgely failed to “credit” or “reject” the opinion
of VA examiner Dr. Nagui Achmallah, who examined plaintiff and concluded that he had
“occupational and social impairment with deficieexin most areas, such as work, school, fa
relations, judgment, thinkinghd/or mood.” ECF No. 17 d2; AR 723. Dr. Achmallah’s
statement as to plaintiff's deficiencies doescuanistitute a medical opiom regarding plaintiff's
functional limitations.See20 C.F.R. § 404.1527(a)(2) (“Mediagpinions . . . ridect judgments
about the nature and severity of your impami(&), including your symptoms, diagnosis and
prognosis, what you can still do despite impairmeng(sy, your physical amental restriction.”);
20 C.F.R. 8416.927(a)(2) (same). That is, the seténpes not identify specific restrictions ¢
indicate what activities plaintiff coulstill perform despite his impairmentSee20 C.F.R.

8 404.1545(a)(1) (“Your residualrctional capacity is the mogbu can still do despite your
limitations”). As the statement does not congtitan opinion regardg plaintiff's functional
limitations, there was simply no opinion filwe ALJ to either credit or rejecBee, e.g., Santiagc
v. Colvin No. 2:13-cv-2174 EFB, 2015 U.S. DIEEXIS 40783, at *9-10 (E.D. Cal. Mar. 30,
2015);Erickson v. ColvinNo. 2:13-cv-1061 EFB, 2014 U.S. Dist. LEXIS 139798, at *15 (E.
Cal. Sept. 30, 2014).

Next, plaintiff argues that the ALJ erred in failing to comment on the extensive treat
notes from VA staff psychologifir. Matthew Cordova and Dr. @ktine Leyba. ECF No. 17 a
12-14. However, plaintiff fails to point towg treatment notes of significance that would
undermine the ALJ’s findings and the cofimds no error in this regardsee Howard v.
Barnhart 341 F.3d 1006, 1012 (9th Cir. 2003) (“in ingeeting the evidencand developing the
1
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record, the ALJ does not need to ‘discuss evezgegof evidence,” and an “ALJ is not require
to discuss evidence that is neitsggnificant nor probative”).

Plaintiff also contends, wibut explanation, that the Alfdiled to incorporate the
opinions of Drs. Cordova and Leyba into hesidual functional capacifRFC) assessment.
ECF No. 17 at 12-14. Dr. Leyba apd that plaintiff suffered frorftMajor Depression” and that
his depression was the result of his backp#&R 706. Similarly, Dr. Cordova opined that
plaintiff suffered from “severe back pain” andgfaressive symptoms,” amdted that plaintiff's
symptoms “severely impair his occupatioaat social functioning.” AR 704. Like Dr.
Achmallah’s statement, discussed above, theselusory statements do not amount to medic|
opinions regarding plaitit's functional limitations. Thats, there is no indication from these
statements that there are any functional limitations attributable to plaintiff's pain or depres:
that the ALJ ignored. Thus, plaintiff fails slhow how the conclusions reached by Drs. Cordg
and Leyba would require more restrictive functidimaltations than those set forth in plaintiff's
RFC. See20 C.F.R. § 404.1545(a)(1) (“Your residuah€tional capacity is the most you can §
do despite your limitations”). Accordingly, plaintgfclaim of error in this regard lacks merit.

Plaintiff also claims that the ALJ erredassigning “partial” weght to the opinion of
consultative examiner Dr. Jenna Brimmer, whamarding to plaintiffwas not provided with
sufficient medical records pursuant20 C.F.R. § 404.1517. ECF No. 17 at 14gée als®0
C.F.R. § 404.1517 (stating that consultativaraiers will be provided with “necessary
background information about [the claimainttgjndition.”). Notably, section 404.1517 does 1
require a review of medical rerts, only “background information.See Escobar v. ColviiNo.
CV 13-0994-VBK, 2014 U.S. Dist. LEXIS 4780, at *3.(C Cal. Jan. 14, 2014). In this case,

background information reviewed by Dr. Brimmecluded some medical records, such as a

partial disability report formrad plaintiff's activities of daily lisng questionnaire. AR 423. Du,

Brimmer also took detailed testimony from pl#iiregarding his impairments, daily activities,
medications, past medical history, family birst and social histy. AR 423-24. Although
plaintiff claims error, he fails to identifgny medical records that Dr. Brimmer should have

reviewed, or to explain how her review of suehords would have affected her opinion. Thus
7
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plaintiff's claim that the ALJ erred in assignipgrtial weight to Dr. Brimmer’s opinion lacks
merit.

Plaintiff also suggests that the “limitedlilsmission of medical records to Dr. Brimmer
triggered the ALJ’s duty to delap the record. ECF No. 17 85. The duty to develop the
record is “triggered only when there is ambigueuglence or when the record is inadequate to

allow for proper evaluation of the evidencélayes v. MassanarR76 F.3d 453, 459-60 (9th

Cir. 2001). Plaintiff fails to show how the recams ambiguous or inadequate such that the ALJ

had a duty to develop the record.

C. Credibility

Plaintiff next argues that the ALJ errby failing to give sufficient reasons for
discrediting his subjective corgints of pain. As discussed below, the ALJ’s reasons for
discounting plaintiff's crediitity were sufficient.

In evaluating whether subjectivcomplaints are credible gl®LJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomgeltke including aggraviaig factors, medication,
treatment and funainal restrictions.See idat 345-347. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant’s daily activitiesSmolen80 F.3d at 1284.
Work records, physician and third party testimohgw nature, severityna effect of symptoms
and inconsistencies between testimony and conduct also may be relaghhi.. Soc. Sec.
Admin, 119 F.3d 789, 792 (9th Cir. 1997). A failure to seek treatment for an allegedly
debilitating medical problem may be a valid coesadion by the ALJ in determining whether the
alleged associated pain is not grsficant nonexertional impairmengee Flaten v. Secretary of
HHS 44 F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part, on his or her own
observationssee Quang Van Han v. Bowé82 F.2d 1453, 1458 (9th Cir. 1989), which cannpt

substitute for medical diagnosidlarcia v. Sullivan 900 F.2d 172, 177 n.6 (9th Cir. 1990).
8
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“Without affirmative evidence showing thattlelaimant is malingeng, the Commissioner’s
reasons for rejecting the claimant’stiemony must be clear and convincingforgan 169 F.3d
at 599.

Plaintiff “testified that he cannot work doe pain.” AR 17. The ALJ gave multiple
reasons for finding this statement, which concethe limiting effects oplaintiff's pain, not
entirely credible.

First, the ALJ concluded that the medicaildewnce supported a findirtat plaintiff could
perform light work. 1d. While an ALJ may not rely solelyn a lack of objective medical
evidence to support an adverse credibility figglih is a relevant consideration in assessing
credibility. See Burch v. Barnhar00 F.3d 676, 681 (9th Cir. 2008)pisa v. Barnhart367
F.3d 882, 885 (9th Cir. 2004). Internal medicoo@sultative examiner Dr. Brimmer examined
plaintiff on November 4, 2011 and opined that bald still perform a sigricant range of light
work activity. AR 423-27. State agency physiciar. Timothy Walker also considered the
evidence of record on November 17, 2011 andexbpthat plaintiff remained capable of

performing a significant rangef light work activity. Id. at 80-87. These physician opinions

support the ALJ’s determination thaltintiff's claim of a total inabity to work was not credible.

See Stubbs-Danielson v. Astr689 F.3d 1169, 1175 (9th Cir. 2008) (medical evidence whic
found that the claimant could perform a limiteehge of work supported the ALJ’s credibility
determination).

The ALJ also concluded that plaintiff's aaties of dailyliving supported a finding that
he could perform light work. AR 17. Indeed, pl#f engaged in a wide range of daily activiti
that were inconsistent with a claim of total digigdy. For example, plainff testified that during
baseball season he volunteered as a pitchindghdoatigh school softball a total of six hours p
week, two hours per dayd. at 44-45. In addition, plaintiff's friend Shannon Caston reporte(
that plaintiff helped take cad his wife, children, and granditdiren, prepared his own meals,

washed dishes, went outside daily, grocery pbedpand socialized via barbeques and watchil

TV with others once or twice a monthd. at 251-53. Plaintiff's wifeRhonda Sharp corroborate

this testimony and added that plaintiff prepared easy meals foelfiiwisited friends and family
9
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and attended weekly sports games of his daugldeat 281-82. Based on this range of
testimony, the ALJ logically concluded that whilkaintiff was limited, he was not credible in
claiming that he was unable to perform any wdBlee Mayes v. Massana?i76 F.3d 453, 457,
461 (9th Cir. 2001) (Plaintiff's “testimony thahe could do many daily activities,” such as
watching television, straightenifger house, shopping and washiagndry (with hép), painting
by numbers, working puzzles, listening to music, trying to exercise and sometimes going t
with her boyfriend, “suggesteatiat she could also work’\lolina v. Astrue674 F.3d 1104, 111
(9th Cir. 2012) (“Even wherthose activities suggest soméidulty functioning, they may be
grounds for discrediting the claimant’s testimonyhe extent that they contradict claims of a
totally debilitating impairment.”).

D. VE Hypothetical

At the administrative hearing, the ALJ sdka testimony from the VE. AR 64-70. The
VE testified that plaintiff's past relevant workcluded unarmed security guard, performed at
light, unskilled level; vehicle unloader, perforthat the heavy, unskilled level; and bouncer,
another light, unskilled jobld. at 65-67. The ALJ asked the VE to consider a hypothetical
individual with plaintiff's age, education, wodkperience, and residdanctional capacity.ld at
68. The VE testified that such an individual cosilitl work as an unarmed security guard, as \
as a housekeeper, a janitorial worker, and an office helgeat 68-70.

Plaintiff contends that instead of adoptihgs hypothetical, the AL should have adopte(
the limitations of the second hypetical question, wherein thedividual would be off task 20
percent of the workday due to the need for additional breaks, which would preclude all wo
activity. ECF No. 17 at 19; AR 70. Plaintiff fatis show, however, that the limitation include

in the second hypothetical was supported by saobatavidence. Plaintiff also overlooks the

fact that the ALJ determined that plaintiff hido@ residual functional capacity to perform simple,

routine tasks. AR 16. Implicih that determination was a finding that plaintiff could complet
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those tasks in a timely manner. Thus, plairgifrgument that the ALJ should have adopted the

answer to hypothetical number two lacks mefiee Osenbrock v. Apf@40 F.3d 1157, 1164-6"

(9th Cir. 2001) (“Nor was the ALJ bound to acceptras the restrictions set forth in the secor
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hypothetical question if they were not suppotigdubstantial evidence. An ALJ is free to
accept or reject restrictions in a hypothetmaéstion that are not supported by substantial
evidence”).

Plaintiff also contends th&ypothetical one was improper by its “egregious omission’
the impact of chronic pain and the side effects of the medication prescribed to manage thg
ECF No. 17 at 19. As the Conssioner notes, however, the Nir@ircuit has recognized that
pain is an entirely subjective phenomenon thatholly dependentpon an individual's
credibility. ECF No. 22 at 1Eair v. Bowen 885 F.2d 597, 601 (9th Cir. 1989) (“While the
physical conditions causing pain can usually bedbjely ascertained, thgin itself cannot; the

very existence of pain is a completely subjecfhenomenon. So is the degree of pain”). As

of

It pain

discussed above, the ALJ provided specificoaasupported by substantial evidence explaining

why she did not find plaintiff's testimony regarditige limiting effects of his pain fully credible
Thus, the court finds no error.

V.  CONCLUSION

For the reasons state abpites hereby ORDERED that:

1. Plaintiff's motion for summary judgment is denied,;

2. The Commissioner’s cross-motiom smmmary judgment is granted; and
3. The Clerk is directed to entedgment in the Comissioner’s favor.

DATED: September 22, 2015

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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