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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DENNIS MAINS, No. 14-cv-0504-JAM-EFB-P
12 Petitioner,
13 VS.
14 | JOE A. LIZARRAGA, Warden, FINDINGS AND RECOMMENDATIONS
15 Respondent.
16
17 Petitioner is a state prisenproceeding without counsglth a petition for a writ of
18 | habeas corpus pursuant to 28 U.S.C. § 2254chidi#enges a judgment of conviction entered
19 | against him in 2011 in the SacrarteeSuperior Court on charges of first degree murder with use
20 | of a gun. He also challenges his sentence gfyd#ars-to-life in statprison. Petitioner seeks
21 | federal habeas relief on the following grounds the trial courviolated his federal
22 || constitutional rights in excludingvidence at his trial (2) his semntce is unlawful; and (3) this
23 | court should maintainopies of filed documents and sedt@tuments to him. Upon careful
24 | consideration of the record atite applicable law, the undegsied recommends that petitioner]s
25 | application for habeas corpus relief be denied.
26 || /1
27 | 1
28 || /N
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|. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

A jury found defendant Dennis Robévains guilty of first degree
murder, during which he personallged a gun. It then found he
was sane at the time tfe crime. The triatourt sentenced him to
state prison for the prescribed term.

Indisputably guilty of the act of homicide, defendant attempts to
find reversible error in connectionith his proffered defenses of
provocation from the victim and $ipurportedly psychotic state of
mind. To this end, he challengeg tiial court's refusal to instruct
on mistake of fact stemmingfrom medicinally induced
hallucinations; its failure to instruct on the elements of second
degree murder; its failure tallow consideration of voluntary
intoxication in connection withthe subjective mental states
involved in the elements of provaton or imperfect self-defense;
and its refusal to admit evidenb®lstering his testimony that he
thought the victim was poisoningm and had behaved violently
toward him. He also contends the trial court erred when it failed to
grant a continuance after theopecution provided a large amount
of discovery on the eve of trial. We shall affirm the judgment.

FACTUAL BACKGROUND

Defendant and the victim met in 1995. They were married three
months later. It was a tempests relationship. The victim left
defendant four times between B38nd 2006, but each time they
reunited.

Defendant testified that the victim had tried to stab him three times
over the years (reporting one of thescidents to his daughter). He
also asserted that the victim had tried to kill her previous husband
with a gun. On the other hand,friend had obseed the victim

with physical injuries on tlee occasions, which the victim
attributed to defendant (a claidefendant denied at trial). The
victim's brother had also noticéduising on the victim, and warned
defendant against doing anytgilike that to her again.

Both defendant and the victim alied restraining orders against
the other at different times.During one of their separations,
defendant reported a violation tife restraining order against the
victim to the police; he repeatedly said to the officer that he was
afraid of the victim because she had previously threatened to Kill
him and could obtain a gdnand he had learned someone was
trying to locate him (even thoughe had not seen the victim in

1 The victim's brother had helped her moging one of the periodic separations. He
saw a gun among her possessions, which another sibling unloaded.
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several months, who was in ArizgnaAlthough unable to contact
the victim, the responding officdiled a report pursuant to a city
protocol with respedb restraining orders.

Defendant testified that the victim was verbally abusive, and he
shared with his daughter his belief in the victim's ongoing
infidelity. He also testifid that between 2005 and 2008, he had
awakened four times to find thactim was spraying him with an
arachnicide, and he once caudtdr pouring something from a
small bottle into his milk contaer. He had told “seventeen
different people” about the poisimgs, including his daughter.
Defendant sought hospitalizationdazen or so times for various
physical and mental problems irethiears precedintpe murder. In

his view, these were a result thfe dosings with the arachnicide.
His ailments included a %rvous breakdown,” paranoia,
hallucinations, panic, nauseapmiting, headaches, and profuse
sweating. However, he never told anyone at a hospital about the
poisonings because he would ndered homeless if the victim
were arrested. He also testified that he had tried several times to
kill himself. At trial, he said his present medications mostly abated
the hallucinations, but it was hard for him to focus.

A doctor testified that she hadeated defendant during a hospital
stay for sedative withdrawal idpril 2007, when he appeared
confused, agitated, anxious, anaditbreathed, and reported chest
pains and hallucinations. His stay was a week long. She prescribed
an antipsychotic, though strictly as an additional sedative — she did
not believe defendant'satins of hallucinations.

An emergency room (ER) doctor téigd that he had twice treated
defendant, in April and December of 2007. Defendant reported his
belief in the first ER visit that @atheter had not been removed from
his arm after a previous hospitalsij and asserted that he was
having hallucinations. Defendansalclaimed to have a history of
schizophrenia. On the seconccasion, defendant reported having
chest pains (along with other physiediments). The ER doctor did
not find any foreign body presenluring the first visit, and all
cardiac tests appeared normal on the second. At the time, defendant
had prescriptions for a sedati and a high blood pressure
medication. A sedative overdosmuld lead to lethargy and
confusion, but the doctor had noeseany signs of this. Sedative
withdrawal could have led to éhsymptoms defendant reported on
the second occasion.

In 2006, the victim and defendamad moved into a studio behind a
house that the victim's daughteas renting. In March 2008, the
victim filed for divorce, and inteded to move elsewhere with her
daughter. The daughter testified defendant refused to execute the
dissolution agreement unless hesvpaid $5,000; thdaughter paid

him $3,000 and he signed the documents. However, he did not
move out as he had promiseddo. Defendant explained at trial
that he had signed the documents only under threat of being put out
on the street, ill and without any assets. Defendant then bought a
gun with some of the money he hateived. He wified that he
needed it because he was in fearthe victim's family, who had
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been threatening him. (In his interview with the police, however,
he had claimed he bought it for purposes of suicide.)

In April 2008, after inpatient treaent for mentalhealth issues
(apparently after a suicide attetypdefendant was referred to a
halfway house clinic called T-Capto help him transition to
outpatient treatment for his dession. A physician's assistant
(PA) specializing in psychiatry o worked there testified that only
a person with a severe mental iegdroblem would be referred to
T—Corps. The PA met with defendant on April 22. The PA
diagnosed defendant as having sevescurrent daression with
psychotic features, and generalizewiety disorder. The PA based
this on defendant's report of ispdes of depression and anxiety
over the years, ariginout of his difficulty with relationships
(having been married six timeshd his vague claims of auditory
hallucinations over the past 18onths (which is actually a
symptom more characteristic s€hizophrenics who experience an
onset of their disorder as youragults). Defendant appeared
properly oriented to reality during the evaluation. Defendant also
told the PA that he was afraid of the victim's family, who were
dangerous people who might hurt hiefendant again did not say
anything at T-Corps about thecttm poisoning him. Defendant
seemed overwhelmed with griefer the loss of his marriage and
his home. The PA changed the type of sedative prescribed for
defendant, because defendandl ciot feel it was working and
patients develop a tolerance for sadss. Side effects of the new
sedative could include a loweg of inhibitions, a paradoxical
increase in anxiety, and drowssse However, hallucinations or
psychosis are not listed among tiypical adverse reactions from
use of the drug (as opposed toadmupt withdrawal from its use).
The prescription limited defendant to two milligrams once per day
for the first three days, then itve a day thereafter. Defendant
mentioned having a history of alig sedatives over the previous
15 years.

Defendant began taking the newdatve the next day. He took
twice as much as prescribed. At trial, he asserted that the
medication made it hard to control his emotions and made him feel
aggressive. He also beganexperience hallucinations.

Defendant visited a longtime iénd on April 24. The friend
testified defendant was distrauglmoat the divorce; he complained
about the victim being physicallgnd verbally abusive, and may
have mentioned his belief that she had been poisoning him. He also
shared his fears about her family menacing him. Defendant said he
was upset that the victim would being in a nicehouse while he
would be near homeless. Deflant made vague allusions to
having hallucinations.

A T—Corps mental health worker assisting in defendant's case
management met with him laterathday to discuss housing. The
T—Corps worker had done intakeork with defendant in early
April, and had been present chgithe PA's evaluation of him two
days earlier. Defendant's mood seemed to have improved, and
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defendant told him that the newedication made him feel better
without upsetting his stomach.

At trial, defendant said he hadken two more of the sedatives on
April 24 and had been feeling okauring the day when visiting
with his friend (and presumably during his meeting with the T—
Corps worker), but his hallucinans got worse that evening. He
thought the victim looked like a bldlob, and then a frog, sitting
on the bed.

The following morning, the hallucinations were worse and
defendant felt shaky. Objectspgared to be melting and flying
through the air; the floor rose, aaduba appearegblaying visible
musical notes). Defendant headdeep voice saying, “break the
curse.” He had been hearingstiphrase for a couple of months,
and believed it was referring to the need for him to®diéle
nonetheless took another sedative.

Defendant and the victim began to argue. She had learned
defendant was responsible for reporting her out-of-town son to a
local police department as a danger to himself or others, which
resulted in the revocation of her soparole and his tarn to prison

for another 12 years. The victim was furious, and said she and her
family would kill both defendant and his daughter.

Defendant left for the store tolalv the victim to cool off, but
returned because he had fotgat his wallet. The argument
resumed, and he took another sedative at some point. The victim
went into another room and carback with a knife, charging at
him. Defendant fled for the store.

On his return, defendant firsboked in through the window to
determine if the victim was nearetldoor with a knife. As a part of

his hallucination, the surroundingadslenly went dark. He heard
the victim shouting that she wasigg to kill him. She was lying
awake in the bed. Defendant nteinto the bathroom, which
suddenly lightened. He grabbédés gun and went back into the
other room, which was still pitcdark in his hallucination. The
voice resumed its chanof “break the ctse,” though these
references to his need to die did not make sense to him. He saw
trees on fire “on the left-hand sile The victimwas now asleep.
Her face began to glow in therlaess. Defendant turned around
to put the gun back in the bathroom. He heard a growl. When he
turned back, there was a black wolf bleeding from its mouth in the
bed. As this was an embodiment of evil, he was going to shoot it.
However, he paused when it turnatb a lamb. The vision toggled
again between wolf and lamb. When it turned back into the wolf
for the third time, defendant firethe gun twice at it because “the
evil of the wolf was going to killhim],” which was the evil in his
wife that had behaved badly tomdahim and desired his death for

2 In his police interview, defendant had sh@linterpreted the phrase as referring to t

victim. At trial, he explained thisas one of the lies he told indar to “[get] a needle in [his]
arm and . . . put [him] to sleep” because he wanted to die.
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what he had done to her son and for other reasons. He was aware
that he was shooting at his wifadanot a wolf. At that point, he
grasped that he was in the ntidd a hallucination and “woke up
staring at the wall”; when he savis wife, he became conscious of
what he had done and “went into hysterics.”

Defendant testified that he tod0 of his blood pressure pills and
22 of his sedatives to kill himselfHe left a suicide note for his
daughter in which he expressed lainger about being left on the
street, sick and alone. He called friend to tell him what he had
done, and warned the friend notcall the police or he would shoot
himself. After defendant hung ughe friend nonetheless called the
police. In the meantime, defendaailed 911 to report that he was
committing suicide after having shot his wife. He mentioned he
and his wife had been in angament, which had been building
over the last week about her divergihim and forcing him onto the
streets, and he was frustrated.

The victim was shot twice in theead. Although shstill showed
signs of life when police arrivedhe died during the administration
of first aid.

An officer sat with defendant dahe hospital. Defendant did not
complain of any auditory or visudlallucinations, or state that he
was suffering the effects of oning. He did not appear
unresponsive to his surroundings.

The ER doctor who evaluated dedfant for a medical clearance
before release into police custodil not find any signs of a drug
overdose. Defendant's vitalgss, including his blood pressure,
were normal. As a precaution, tector ordered d@rcoal therapy
(which defendant refused to swal voluntarily). The doctor had
treated defendant twice before in 2007 for claims of chest pain,
which the doctor thought might battributable to sedative
withdrawal. Defendant did not oaither occasion complain of
hallucinations. While the doctdrelieved that an overdose of the
sedative could cause some peoplédbtiucinate, he did not observe
defendant manifest any signs of psychosis during the latter's six
hours at the hospital. Defendans@ldid not say anything about
being poisoned.

After his release from the hospithlat afternoon, dendant agreed

to a police interview after an exglation of his ghts. Defendant
appeared to be coherent, and acknowledged at trial that he was
lucid during the interview. Hegain did not mention anything
about being poisoned, or the adsawith the knife before the
murder, or the wolf/lamb hallucinations about which he testified at
trial.®> He did talk generally aboitaving an 18—-month history of
auditory hallucinations (hearingdi@ stations and the curse-ending

him.

3 At trial, defendant explained he omitte@ flormer details because he felt suicidal an
indifferent to the outcome of the investigatiorclaring that he did netant to drag his wife
“through the mud” as a result. As for the lattez did not think the terviewer would believe

6

d



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

voice, which he told the police hatso been urging him “to do it”),
visual hallucinations (moving obgts, colors) and his nervous
breakdown. He explained to the police that he had not told anyone
else about the voices because lerdit want to be committed. In
response to defendant's clainof being psychotic, the police
interviewer told defendant he ddinot behave like the psychotic
people the interviewer haglestioned over the years.

Defendant discussed the abusibehavior of his wife and her
family toward him, including Isi coerced agreement to a divorce
under the duress of his straitenéidancial circumstances and
illness, and her unfaithfulness. His police account did not include
the antecedent argument about thetim's son or mention the
victim's knife-brandishing. Defendasimply asserted that he had
heard the voices that morning, astibt her while she slept because
he could not fight them off anphger. When asked why he would
say hateful things about the victim the suicide note, defendant
said she did not care if he wadtlen the street after the divorce
(where he knew he would diegnd acknowledged being angry at
her for not returning his affectiored forcing him to move into a
boarding house. He said that had not told the T-Corps worker
on the previous day about voicesnting him to kill his wife
because he did not want to Baken in” and thought he could
handle his condition on his own.ItAough the record is unclear on
this precise point, an officer tesifl that defendant had some sort
of seizure that required medicdtemtion after the conclusion of the
interview.

Another longtime friend (who is a criminal defense attorney) went
to the jail to visit defendant aboatweek after higrrest (at which
point defendant was apparently in the psychiatric unit). The friend
testified defendant seemeeépressed and ill at ease at his presence.
He recalled that defendant hadmtiened something about seeing a
wolf face on the victinf. Defendant could not remember at trial
what they had talked about. Indebd,asserted that he had not told
anybody about seeing the wolf because it was not “necessary.”

Defendant's daughter testified trddfendant, who had been in the
jewelry business, told her he hathaled a great deal of jewelry
cleaner, which caused him “to tkirfiunny things.” She recalled
him telling her about the victim's trying to stab him, and
complaining about the victim'sfidelities. She thought he was a
teller of absurd tales to which eslgenerally paid little attention,
such as his belief in time traveHe had lived with her for a period
of time before she moved; she told him he could not come with her,
at which point he returned to live with the victim. She described
him as someone who preferred igi with someone else to take
care of him rather than get a job.

* Contrary to the account of this testimanylefendant's briefing on appeal, the attorr
did not testify that defendant told him “he hadyoired his gun because he . . . saw a wolf.”
exact snippets of testimony are “He did say shing about, um, seeing a face, a wolf face or
something like that” and “he was talking absaeing a wolf face on h&without any reference
to this being the cause of the shooting.
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A forensic psychologist conductexh evaluation of defendant in
February 2009. He found defendardccount of the shooting to be
“fantastic,” because it was not consistent with the manner in which
a person genuinely in the throe$ psychosis or hallucinations
would describe them. In the firplace, visual hallucinations are
“quite rare.” What defendant sleribed was more in line with the
“vivid” and “movie-like” visions trat psychedelic drugs induce.
His description of auditory hallutations was also unlike the way
true psychotics experience them, because they hear familiar voices
that are an indistinguishable pafttheir reality. The witness did

not believe defendant had a mandisorder; instead, that he
suffered from three types of permlity disorders: histrionic
(displaying theatrically dramatic emotions), narcissistic, and
borderline (i.e., unstable, impulsivprone to making decisions on
the basis of emotion rather thaeason, and given to emotional
extremes that include episodesd#pression). These personality
disorders might cause defendant to misperceive reality in ways to
gratify his own needs or feed his self-esteem, but they do not give
rise to hallucinations. Defendanpsesent account of the shooting
was simply a “dramatic and theatrical expression of emotion” as an
exercise in self-justification foacting on an impulse out of anger
and resentment in response to the deprivations that the victim was
exacting from him. It did not matt¢hat defendant had a history of
reporting hallucinations, because none of them were genuine; they
were a function of his histrionicharacter. Although admitting he
was not an expert, the forensic psychologist was familiar with the
effects of psychotropic medicatiomsmd did not think defendant's
sedative could result in hallucinations.

People v. Mains, No. C067590, 2013 WL 836708 at **1-5d(Bist. Cal. Mar. 7, 2013).

After the California Court of Appeal affired his judgment of conviction, petitioner file
a petition for review in the Cabfnia Supreme Court. Resp’t®dg. Doc. entitled “Petition for
Review, California Supreme Court, April 11,13)" That petition was summarily denied.
Resp’t’s Lodg. Doc. entitled “Order DenyingtRien for Review, California Supreme Court,
June 12, 2013.”

Petitioner filed his federal habeas petitionhis court on February8, 2014. ECF No. 1
Respondent filed an answer on June 27, 2014, dittbper filed a travese on June 30, 2014 af
July 9, 2014. ECF Nos. 28-30.

Il. Standards of Review Appliaable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of

state court can be granted only for violations of the Constitution or laws of the United State

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
8
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application of state lawSee Wilson v. Corcoran, 562 U.S. 1,5 (2010Estelle v. McGuire, 502
U.S. 62, 67-68 (1991Park v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal habeas

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.
__,132 S.Ct. 38 (2011%anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citidlliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisHeand whether a state coupipdied that law unreasonably &anley,
633 F.3d at 859 (quotingaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [Soreme] Court has not announced/farshall
v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredd. Further, where courts of appehbve diverged itheir treatment of
an issue, it cannot be said thiagre is “clearly established Feddeaw” governing that issue.
Carey v. Mudladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule

contradicting a holding of the Supreme Court or reaches a result different from Supreme CGourt

9
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precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant the
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade, 538 U.S. 63, 75 (2003yilliams, 529 U.S. at 413Chiav. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because that
court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough that a federal habeas @oitg,independent
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergtness of the setourt’'s decision."Harrington v.
Richter, 562 U.S. 86, 101 (2011) (quotivgrborough v. Alvarado, 541 U.S. 652, 664 (2004)).
Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner
must show that the state court’s ruling ondlam being presented in federal court was so
lacking in justificatiorthat there was an error well undexsd and comprehended in existing law
beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadhabeas petitioner’s claimbBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider{ng
de novo the constitution&sues raised.”).

i

® Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).

10
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The court looks to the lastasoned state court decisiortlaes basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatébe reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural pgiples to the contrary.’Richter, 562 U.S. at 99. This presumption

may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797, 803 (1991)).

Similarly, when a state court decision on a patiéir’'s claims rejects some claims but does naot
expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medthnson v. Williams, u.S. , , 133

S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus reliefavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novp

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no

reasoned decision is available, the habeas pwtitistill has the burden of “showing there was|no

reasonable basis for the gt@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.

Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot analyze

just what the state court did e it issued a summary deniale tfederal court must review the

state court record to determine whether thereamgs'reasonable basis for the state court to deny

relief.” Richter, 562 U.S. at 98. This court “must determine what arguments or theories ... [could

have supported, the state court's decision; and then it must atkewtt is possible fairminded
11
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jurists could disagree that thoseyuments or theories are incotesd with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstii@ state court to deny relief.XNalker v. Martel, 709 F.3d
925, 939 (9th Cir. 2013) (quotirigchter, 562 U.S. at 98).

When it is clear, however, that a state cbad not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoSanley, 633 F.3d at 86(Reynoso v. Giurbino, 462
F.3d 1099, 1109 (9th Cir. 2006Yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

lll. Petitioner’s Claims
A. Exclusion of Evidence

1. Petitioner’'s Arguments

In his first ground for relief, petitioner ctas that “they conspired to unconstitutionally

deny a poison witness testimonie [sic] about arsenic.” ECF No. 4 &sfitioner explains:

Also the last PD told me Id have do any more filings on my own.
Also the court used apprx. 3 judges & 2 D.As & 2 P.Ds &
conspiring to violate the courproceedures [sic] & also the
defendant at that time was delusional & incorrjable [sic].

Id. In the traverse, petitioner statbat his wife tried tgoison him. He also states that when
shot his wife he was “delusional.” ECF No. 29 atPetitioner explains that he still suffers fro
the effects of the poisonindd. He asks, “why didn’t the judgeut the professional CSI poison
investigator on the stand to telkttruth about how much poison wagme at the time shot [sic]
Why didn’t the judge let new evidence come in, in the middle of my tried?"Petitioner has
also filed numerous excerpts otttrial testimony in this mattend letters to the court explaini
his mental state at the time of the shootiSge ECF Nos. 8, 12-15, 19-22.

On appeal, petitioner claimed that the toalirt violated his Fourteenth Amendment rig
to a fair trial and his Sixth Amendment rightgreesent a defense when it denied his request t

introduce evidence to suppdns theory that he shot hisf&iin unreasonable self-defense

® Page number citations such as this ore@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.
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because he believed she was trying to poison atitioner described the excluded evidence

follows: (1) evidence that “testing of Mr. Mains’s haifter arrest established that he had elev

as

ated

amounts of antimony — a poison similar to arsenidawund in household cleaners, fire retardant,

and metal;” (2) evidence thattg®ner had told his daughter beéothe shooting that his wife
was poisoning him; (3) evidence that petitioner tald of his friends that his wife had poisoneg
him in the past and was poisoning him still, and Heatvas afraid to eat the food she preparec
him; and (4) evidence that petitioner told the same two fsi¢inak he heard his wife was
attempting to get a permit for a gand that he and one of those friends “went to police to try
stop [her] from getting a gun.” Resp’t’'s Lodgoc. entitled “Appellant's Opening Brief”
(hereinafter AOB) at 55-57. Ims arguments before this coypetitioner appears to be
narrowing his claim to the absence of triatitesny by a “poison witness . . . about arsenic.”
ECF No. 1 at 4.

2. State Court Decision

The California Court of Appal denied petitioner’s claimegarding the trial court’s

exclusion of evidence. The court reasoned as follows:

Defendant identifies three areas that the trial court precluded him
from pursuing. These include (&n offer of proof that he had
significantly elevated amounts of anbny in his hair at the time of
his arrest (which abated thereafteand that the symptoms he was
reporting before the murder were consistent with antimony
poisoning; (2) his daughter's tesony that before the murder he
told her of his suspicions of img poisoned (to which she did not
give credence); and (3) testimofrpm Arizona friends whom he
told before the murder aboutshpoisoning suspicions (to which
they apparently did not give enence, either) and his fear of
allowing the victim to obtain a gun.

The court found the absence afhy foundation connecting the
presence of antimony in defendaniiair with an effect on his
mental state, or with the claimhe@rachnicide sprayings (including
the absence of any evidence of Huive ingredients of the spray)
as opposed to some other source fdrand thus excluded the
evidence. The court sustainesh objection to the daughter's
testimony about defendant's paiswy suspicions; and allowed
defendant to call one or the other of his friends to testify about
defendant telling them that thectim menaced him with a knife,

" Defense counsel had earlier asked defenalaout antimony. Defendant testified he
was not familiar with the element, and wax aware of ever ingéing or handling it.

13

d

| for

and




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

but excluded the remainder of their testimony as irrelevant.
(Defendant never called eithertbie friends as a witness.)

Defendant argues it was prejudibjaerroneous to exclude this
evidence, because it corroborated his testimony that he had a
genuine belief antedating the mardthat the victim had been
poisoning him, and was also in feaf her. He claims this was
essential to his theoryf unreasonable self-daise, and as a result
the exclusion of the evidence was a violation of both state and
federal law.

As defendant failed to provide any connection between the presence
of antimony in his hair and aenhanism by which the victim could
have exposed him to it (as oppogedsome source other than the
victim) - most importantly, that it isven an ingredient in the spider
spray - the evidence did not provide any rational basis for the jury
to infer any corroboration of th@isoning claims of defendant, and
thus the trial court properly excluded it on that basiSalifornia
Shoppers, Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1,
44-45;People v. Berti (1960) 178 Cal.App.2872, 876.) The lack

of any expert testimony abothe effect of antimony on mental
functioning also was a pper basis for excluding the hair evidence
in connection with defendant's ntal state at the time of the
murder.

Except to the extent they mightebut any claim of recent
fabrication, defendant's hearsayatements to his daughter and
friends regarding suspicions opoisoning were of minimal
corroborative value at best, givahat they did not accord his
statements any credence. As for rebutting any inference of recent
fabrication, their testiony in fact could equall give rise to the
opposite inference, that defendanéstimony was simply part and
parcel of a historyof making unfounded accusations against the
victim.  That said, the témony of his friend about their
conversation on the day before thirder demonstrated to some
extent that the purported poisngs were not merely a post hoc
rationale.

The proposed testimony about defendant's fear of the victim's
obtaining a gun would have been cumulative of the brother's
testimony that the victim wafund in possession of a gun on a
previous occasion, and of thdficer's testimony that defendant
seemed genuinely in fear of the victim coming after him with a gun
when reporting a violation of thegteaining order against her. In
addition, his daughter did testify tha¢ had told her of at least one
incident in which the victim tried to stab him, which would
corroborate his claimed fear agll (as would the testimony he
chose not to adduce from ookthe two Arizona friends).

We thus conclude that none of this evidence was essential to the
theory of the defense such thtg erroneous exclusion must be
harmless beyond a reasonable douBeofle v. Boyette (2002) 29
Cal.4th 381, 427-428.) We also aretlbé opinion that it is not
reasonably probable that admission of this evidence would have
resulted in a more favorable oate to defendant. As we have

14
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found in his previous argument, the absence of any imminent peril
or a reasonably contemporaneous provocation make any evidence
of his subjective state of mind bdsithe point. As a result, we
therefore do not need to decittee underlying question of whether

the trial court abused its digtion in excluding the evidence.

Mains, 2013 WL 836708, at *8-9.

In other portions of itepinion, the Court of Appeahade the following relevant

observations:

Reasonable provocation for heat of passi is entirely absent: Both
the victim's death threats and hlandishing of the knife to which
defendant attested occurred beforewent off to the store and
chose to return, which are circumstances inconsistent with
maintaining a state of heat of piass Defendant also did not testify
that he wasctually in any state of provocation when he entered the
studio and found his wife lying in bed, or when he came out of the
bathroom with the gun and watchbker sleeping on the bed. As for
his claim of acting unreasonably self-defense, he did not identify
any imminent peril to which he was responding at the time he shot
the sleeping victim, only his feand anger at her past evil conduct
toward him generally and that morning.

Id. *8 (emphasis in original).

On appeal, defendant argues there was evidence from which a jury
could have concluded that hsuffered involuntary intoxication
resulting in the wolf hallucination because there was a change to a
new medication, the possible halludimy side effects of which he
was not aware. Defendadltaims he testified that “he mistakenly
believed he was shooting a wolf because he was hallucinating” and
thought it was attacking him. €hrecord, however, is to the
contrary.

As we noted above, the PA testified that hallucinations are a
potential result ofvithdrawal from the sedativejot from its use or
abuse (as defendant incorrectly atsseepeatedly in his briefing).
Although the ER doctor who evaludtéefendant after the murder
thought hallucinations were possilflem an overdose, he did not
observe defendant manifesting yasigns that he was in fact
hallucinating. This leaves only @mdant's self-serving account of
experiencing hallucinations, wdh the only psychiatric expert
testifying at trial discredited as being inconsistent with authentic
accounts of visual hallucinationsThis is hardly substantial
evidence of a hallucined mistake of fact.

* % %

Moreover, defendamntever testified that he feared attack at the
time of the murder from the wailfi the bed. Nor did he think he

15
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was shootingonly at a wolf; he testifiechis wife's evil behavior
toward him wasmbodied as a wolf, but he was nonetheless aware
that the wolf was still his wife.

ld. at *6 (emphasis in original).

3. Applicable Law

Criminal defendants have a constitutionght, implicit in the Sixth Amendment, to
present a defense; this right is “a funmdantal element of due process of lawVashington v.
Texas, 388 U.S. 14, 19 (1967)ee also Crane v. Kentucky, 476 U.S. 683, 687, 690 (1986);
California v. Trombetta, 467 U.S. 479, 485 (1984)ebb v. Texas, 409 U.S. 95, 98 (1972).

Necessary to the realization of this right is &bdity to present evidence, including the testimg

ny

of witnesses.Washington, 388 U.S. at 19. However, the constitutional right to present a defense

is not absolute Alcala v. Woodford, 334 F.3d 862, 877 (9th Cir. 2003)Even relevant and
reliable evidence can be excluded whias state interest is strongPerry v. Rushen, 713 F.2d
1447, 1450 (9th Cir. 1983).

State law rules excluding evidence frormenal trials do not abridge a criminal
defendant’s right to presentlafense unless they are “arbiyraor “disproportionate to the
purposes they were designed to serve” and tigéjs] upon a weighty inteseof the accused.”
United States v. Scheffer, 523 U.S. 303, 308 (1998%ce also Crane, 476 U.S. at 689-91
(discussion of the tension betwethie discretion of state coutts exclude evidence at trial and
the federal constitutional right to “present a complete defenSe&gme v. Lambert, 288 F.3d
1081, 1090 (9th Cir. 2002). Further, a crimindiethelant “does not hawan unfettered right to
offer [evidence] that is incompetent, privileger otherwise inadmissblunder standard rules ¢
evidence.” Montana v. Egelhoff, 518 U.S. 37, 42 (1996) (quotifgylor v. Illinois, 484 U.S. 400
410 (1988)). In general, it has taken “unugsuatimpelling circumstances ... to outweigh the
strong state interest in admstration of its trials.’Perry, 713 F.2d at 1452. “A habeas petition
bears a heavy burden in showing a due prodetation based on an evidentiary decision.”
Boydev. Brown, 404 F.3d 1159, 1172 (9th Cir. 2005).
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4. Analysis

The trial record reflects that the triabjge held a California Evidence Code 8§ 402 heafi

at which petitioner’s trial counsel examinedaitologist regarding the level of antimony in
petitioner’s haif Reporter’s Transcript on Appeal (Rat)1203-1220. The trial court declined
admit the proffered evidence attrbecause petitioner had failemestablish a link between the
antimony and petitioner’s mental statt the time of the killingld. at 1223-25. In relevant part

the trial judge describdus reasoning as follows:

THE COURT: Your record is presved. Your record is made.
You have made all of your argumemitgh regard to offers of proof.
You have a 402 hearing in which yowitnesses have testified.
The other witnesses would simply provide chain of custody and
actual analysis, but your record is there.

The issue is basically one in which this Court is ruling on because
the evidence you are offering for consideration by the jury is not
relevant. What you are arguing is tita relevant solely as to your
client’s state of mind based on spketion. | understad that. I'm

not going to allow if

MS. SCHIAVO (petitioner’s trial gunsel): It's not just for that,
your Honor, it goes to all of the menti&fenses that negate first to
second.

8 california Evidence Code § 402 provides:

(&) When the existence of a preliminary fact is disputed, its
existence or nonexistence shall béedmined as provided in this
article.

(b) The court may hear and tdamine the question of the
admissibility of evidence out of the presence or hearing of the jury;
but in a criminal action, the cdushall hear and determine the
guestion of the admissibility ai confession or admission of the
defendant out of the presence and imgaof the juryif any party so
requests.

(c) A ruling on the admissibility of evidence implies whatever
finding of fact is prerequisite theceta separate or formal finding is
unnecessary unless required by statute

° In one of the partial tridranscripts filed by petitionepetitioner has inserted the
following handwritten note at this point in the tsanpt: “this is where ouprofessional witness
not allowed to testify.” ECF No. 15 at 8. tlierefore appears that, in the instant petition,
petitioner is challenging the ttiaourt’s refusal to allow the testimony of the toxicologist
regarding the level of antimony in petitioner’s hair.

17
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THE COURT: Ms. Schiavo, if it geeto the mental states, then you
must have at least some expert vik@oing to be able to come in
here and testify that antimony levelan correlate to mental status
in some fashion. | just askegbur expert about that, and he
indicated he was not aware ahy studies that make such a
correlation. If you haveome other expert who can make that offer,
I’'m happy to reconsider the mattéyt as | have heard you say on a
number of occasions, you don’'tyeaanybody who is going to say
that.

MS. SCHIAVO: | don't see any casaw or anything that says |
have to have an expert come instate that. And if there is one, |
mean, | haven't found that.

THE COURT: All right. | understanthe issue. The ruling stands.
Id. at 1224-25.

As set forth above, the California CourtAgpeal upheld the trial court’s decision to
exclude all of the evidence descrid®dpetitioner in his claim on appea¥lains, 2013 WL
836708 at *9. With regard to thexioologist, the court concluded, #ee trial court had, that thi
evidence was irrelevant given the lack of evitkenonnecting the antimony in petitioner’s hair
with any actions by petitioner’s wife, with spidgaray, or with “mental functioning” in general
The appellate court also concluded that tlogppsed testimony from petitioner’'s daughter and
friends was of minimal relevance or was curtiuaof other testimony tnoduced at petitioner’s
trial. Finally, the Court of Appeal concludedatrany error in admitting evidence of petitioner’
fear of his wife was harmless because petitioner failed to show “imminent peril” or “a reasg
contemporaneous provocationthe time he shot his wifed.

After a review of the record in this casdstbourt concludes th#te decision by the stat
court on petitioner’s claims of evidentiary error is not contraigyrtan unreasonable applicatiot
of the federal authorities citebove, nor is it based on an easonable determination of the
facts. With regard to the claim petitioner agggeto be raising in this court — regarding the
exclusion of the toxicologist’s testimony — tb@nclusion of both theial court and the state
appellate court that this evidence was not releteapetitioner’s state ahind at the time of the
shooting is fully supported by the trial recof@etitioner was not able establish that the
antimony in his hair was caused by any actioinsis wife, or that the antimony had any

connection to issues regarding mental hedBde, e.g., RT at 1219. Under these circumstance
18
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the trial court’s exclusion of this evidence did wmilate petitioner’s righto a fair trial or to
present a defense.

To the extent petitioner is also challergythe trial court’s decision to exclude testimon
by petitioner’'s daughter and friend® has failed to establish entitient to relief. The decision
of the California Court of Appeal on thesaiahs is not contraryo or an unreasonable
application of federal law or thadts of this case. Certainly, the decision of the California C
of Appeal on the claims raised by petitioner orecli appeal, including petitioner’s claim relate
to testimony about the level of antimony in his higinot “so lacking in jatification that there
was an error well understood and comprehemdedisting law beyond any possibility for
fairminded disagreement.Richter, 131 S.Ct. at 786-87. Accordinglyetitioner is not entitled t
federal habeas relief on these claims.

B. Petitioner's Sentence

Petitioner was sentenced in this cas3gears-to-life on the murder charge and a
consecutive sentence of 25 years-to-life fergin use allegation, for a total sentence of 50
years-to-life in state prison. €k’s Transcript on Appeal (CHBt 664; RT at 2248. Petitioner
appears to be raising a challenge to that seniartue second and third claims for relief.

Petitioner’s second ground for relisfstated, in full, as follows:

Also w/ other case citations & Mictorville Superior a man named
Frank Edward shot a man w/ a 357 in back seat of car & wanted to
sell a shotgun for $40 & he statdek just shot him & wasn't
because he wanted the shot gunsaoAif | can have a P.D. on this
case & to sheapardize & citeher cases & plead 6 yrs.

ECF No. 1 at 4. Petitioner’s third ground for relief is stated as follows:

If the court can appoint counsel & can file some & cite some case
laws. Also w/ the Board of Parole & can cite any of these cases
w/life & possibility to parole & sme cases were paroled & treating
some one kind of equally & cahave any relief & counsel to
research other case & sent to court yearly.

Id. at 5.
With these two claims, petitioner appearbéoarguing that his sentence is unfair wher
compared to the sentences of other criminalriidats. Petitioner’s claims in this regard are

unexhausted; however, the court recommehdsthey be denied on the meritee 28 U.S.C.
19
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§ 2254(b)(2) (“An application for a writ of habeas corpus may be denied on the merits,
notwithstanding the failure of the glcant to exhaust the remedi@gilable in the courts of the
State”)°

Petitioner’s challenge to his sentence e8akly involves an interpretation of state
sentencing law. As explained abotiis not the province of a teral habeas court to reexam
state court determinations on state law questiow$l%on v. Corcoran, 562 U.S. 1, , 131 S.
Ct. 13, 16 (2010) (quotingstelle, 502 U.S. at 67). So long asentence imposed by a state
court “is not based on any pros@&tbfederal grounds such asrgecruel and unusual, racially g
ethnically motivated, or enhancbg indigency, the penalties forolation of state statutes are
matters of state concernMakal v. State of Arizona, 544 F.2d 1030, 1035 (9th Cir. 1976). Tht
“[a]bsent a showing of fundamtal unfairness, a state camisapplication of its own
sentencing laws does not justify federal habeas rel@firistian v. Rhode, 41 F.3d 461, 469 (9tl
Cir. 1994). Petitioner has failed to demonstrate tthetstate court’s imposition of a sentence
50-years-to-life for first degremurder with use of a firearmas fundamentally unfair.

Nor is petitioner entitled to relief on a claimathis sentence of fiftyears-to-life for first
degree murder constitutes craeld unusual punishment, in violation of the Eighth Amendme
of the U.S. Constitution. The United Statepi@me Court has heldahthe Eighth Amendment
includes a “narrow proportionality principléfiat applies to terms of imprisonmerdee
Harmelin v. Michigan, 501 U.S. 957, 996 (1991) éknedy, J., concurringfsee also Taylor v.
Lewis, 460 F.3d 1093, 1097 (9th Cir. 2006). Howeveccsssful challenges fiederal court to
the proportionality of particular sgences are “exceedingly raréSblemv. Helm, 463 U.S. 277,

289-90 (1983).See also Ramirez v. Castro, 365 F.3d 755, 775 (9th Cir. 2004). “The Eighth

10" Respondent construes petitioner'sdhitaim for relief as a request for the
appointment of counsel to represent him betbesparole board. ECF No. 28 at 26. As noteg
respondent, any such claim is premature becaugmper will not be eligible for parole until he
has served fifty years in prisoi&ee Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568,
580-81 (1985) (a case that involves "contingentriuvents that may not occur as anticipatec
indeed may not occur at ‘alk not ripe for decision). Accoirtgly, to the extent petitioner is
requesting the appointment of counsel at a fuvarele consideration hang, his request shoul
be denied.
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Amendment does not require strict proportiondliggween crime and sentence. Rather, it for
only extreme sentences that are ‘grossly disproportionate’ to the critiaerhelin, 501 U.S. at
1001 (Kennedy, J., concurring) (citisglem, 463 U.S. at 288, 303). Lockyer v. Andrade, the

United States Supreme Court held that iswat an unreasonablpgication of clearly

established federal law for the California CourAppeal to affirm a “Thee Strikes” sentence of

two consecutive 25 year-to-life imprisonment terfor a petty theft wh a prior conviction
involving theft of $150.00 with of videotapesAndrade, 538 U.S. at 75. Similarly, the Suprer
Court has held that a “Three &&8” sentence of 25 years-toeliin prison imposed pursuant to
grand theft conviction involving ehtheft of three golf clubs from a pro shop was not grossly
disproportionate and did notolate the Eighth AmendmenEwing v. California, 538 U.S. 11,
29 (2003).

Petitioner has failed to show that his seogefalls within the typef “exceedingly rare”
circumstance that would support a finding thatdentence violates the Eighth Amendment.
Petitioner’s sentence is ceribi a significant penalty. Howewgepetitioner was convicted of
premeditated murder of his wife with use of a handgurntirade, the United States Supreme
Court upheld the same sentence for far lessisecrimes than the crimes petitioner was
convicted of. IrHarmelin, the Supreme Court upheld a senteof life withoutpossibility of
parole for possessing a larquantity of cocaineHarmelin, 501 U.S. at 996. And iRummel,
the Supreme Court concluded that a sentenceeoivith the possibility of parole for obtaining
money by false pretenses did not ddoge cruel and unusual punishmeRummel, 445 U.S. at
282. In light of these decisions of the U.S. ®upe Court, it cannot be said that the sentence
imposed in petitioner’s case wa®gsly disproportionate. Accordly, petitioner is not entitled
to federal habeas relief on his second and third claims.

C. Copies

In his final ground for relief, petitioner statél the U.S. court can make & keep filed
copies & sent copies & paperstte inmate.” ECF No. 1 at 5This statement does not state a
federal question and should be denied. Petitionsivssed that all documents filed in this cas

will remain on the court docket and that he Ww#l served with copies of filed documents.
21
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IV. Conclusion
For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s

application for a writ of Haeas corpus be denied.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Caseéhe district court must issue or dengetificate of appealability when it enters a

final order adverse to the applicant).

DATED: October 20, 2016. WW
-~
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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