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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

IVAN DEXTER POINTER, No. 2:14-CV-00525-KIJM-CKD
Plaintiff,
V. ORDER

BANK OF AMERICA, N.A,,

Defendant.

In two separate motions, plaintiff lvan Kter Pointer moves for: (1) final appro\
of the class action settleme(®) an incentive award, (3) aaministration award, and (4) an
award of attorneys’ fees and costs. Mat'ys’ Fees, ECF No. 50; Mot. Final Approval, ECF
No. 51. The motions are unopposed, and the courtdmmsshem together here. The court he
a hearing on October 7, 2016. Michael Righetti apgmkfor Pointer. Regina Musolino appeat
for Bank of America, N.A. (hereinafter, BANA)As explained below, the court GRANTS both
motions.

l. BACKGROUND

Pointer worked for BANA as a non-exenkbdbme Service Specialist. In this
action, Pointer claims he and similarly situakéaime Service Specialists were wrongly undery

due to BANA's policy of excluding bonas when calculating overtime pa$ee generallfirst
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Am. Compl. (FAC), ECF No. 1-1. Pointer alseeks statutory perigls under the California
Private Attorneys General ActA/SA), California Labor Code 88 2698 seq. 1df{ 63—66.

Pointer filed his original complaint ina8ramento County Superior Court in late

2013, and the case was removed to this courtlnuaey 2014. Notice of Removal, ECF No. 1.

The court set a schedule for a hearing on aandtr class certificabin, but the parties first
reached preliminary settlement after prevatediation in March 2015. Rep. May 29, 2016, E(
No. 34. Pointer’s claims originally includédff the clock” work dlegations, which were
dropped after discovery. Mot.ril Approval 8. Thus, the setthent agreement releases only
Pointer’'s overtime pay claims. Other than aftdiecovery dispute, no bér pretrial litigation
has occurredSeeMot. Compel, ECF No. 16; Jnt.r8t., ECF No. 18; Order Nov. 20, 2014, EC
No. 22.

Since removing the case, BANA has asserted that Bank of America, N.A., is
only proper defendant and that Pointer merely rawagious iterations of the same entity in hi
complaint. SeeNotice of Removal 2 n.1. Consistenmth that observation, the settlement
agreement considered here was enteredonly by Bank of America, N.ASeeRighetti Decl.
[Preliminary] 36 Ex. 1, Jnt. Stip. Settlement, FERo0. 38-2. Moreover, Bank of America, N.A.
is the only defendant to have appeared befosecourt. Notice of Appearance, ECF No. 27.
Accordingly, the court dismisses all other defertdanamed in the complaint, including “Bank
America National Association” and “Bamf America National Assoc.” FAC.

A. Preliminary Settlement Approval

As a functional matter, a review of aoposed class action settlement generally
involves two hearings: (1) aniiral hearing to determine whwdr certification and preliminary
approval of the settlement are jéistl and, after notice Isabeen provided to the class, (2) a fin
fairness hearing to determine whether figaproval is appropriate. Manual for Complex
Litigation, Fourth (MCL) § 21.632 (2004). In August 2015, Pointer moved for preliminary
approval of the class action settlement. NRselim. Approval, ECF No. 38. After conducting
the initial hearing, the aot issued its February 22, 2016 order, which preliminarily approved

proposed settlement on a class basis, appointed Pointer as class representative and Rust
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Consulting as the claims administrator, andipnglarily approved the notice and claim forms to
be sent to class members. Prelim. Approval Of@eder), ECF No. 47. The court’s order noted
the parties’ stipulatedlass definition:

(a) the “Overtime Class,” whicshall include all persons, from
December 10, 2009 through the date of preliminary approval of this
settlement by the court (“Overtin@ass Period”) who (1) worked

for BANA in California as an overtime-eligible Home Service
Specialist; (2) received a bonus payment pursuant to BANA’'s APIP
[Associate Performance Incentive Plan] bonus plan for work
performed as an overtime-eliggoHome Service Specialist;

(3) worked overtime during thitéme period covered by any bonus
payment pursuant to BANA’s APIP bonus plan for work performed
as an overtime-eligible Home Service Specialist; and (4) has not
previously signed a severance agreement and release; and

(b) the “Waiting Time Penalties Class,” which shall include all
members of the Overtime Clastiose employment terminated

from December 10, 2010 through the date of preliminary approval
of this settlement by the court (“Waiting Time Penalties Class
Period”), and who have noteguriously signed a severance
agreement and release.

(c) An individual can be a membef both the Overtime Class and
the Waiting Time Penalties Class.

Order 2. As indicated by the proposed cldesnition, the Waiting Timdenalties Class is a

subset of the Overtime Class. In other words, every member of the Waiting Time Penaltigs Clas

is also a member of the Overtime Class; theveose is not true, however. Of the 1,159 class
members in the Overtime Class, 846 membersatfdiass have waiting time penalty claims and
are also members of the Waiting Time Penalties€| Righetti Suppl. Decl. [Final] § 3, ECF
No. 56.

B. Reservations in the Preliminary Approval Order

As the court explained in its prior ordés review at the preliminary approval
stage provided only a preliminafgirness evaluation. Order 4-5. Tdwurt framed its task at the
time as follows: “Preliminary approval ofsattlement and notice to the proposed class is
appropriate if ‘the proposedtiement appears to be theoduct of serious, informed, non-

collusive negotiations, has no obvious deficies, does not improperly grant preferential
3
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treatment to class representatives or segmenkeafiass, and falls with the range of possible
approval.” Id. at 5 (citations omitted). Although theurt preliminarily @proved certification
of the class and concluded that the propasttiement was “within the range of possible

approval,”id. at 18, the court’s preliminary approval inded several reservations that must b

11°)

addressed at the final approval stage here.

First, although the court ned that the Rule 23(a) requirement of “commonality
likely was satisfied and that the alleged ppl¢ excluding bonus payments could “drive the

resolution of the litigation,” the court exmsed uncertainty as to whether those common

guestions predominated over individual onkbs.at 11-12 (citations omitted). The court required

additional briefing, and counsel clarified that K] sole basis of [Pointer’s] overtime claim (as
well as his derivative claims) is his alléigas that BANA improperly treated incentive

compensation as ‘discretionary’ instead of ‘nosedetionary,” and thereby did not include such

amounts in the ‘regular rate of pay’ when cédting overtime payments.” Righetti Suppl. Deg
[Preliminary] 4, ECF No. 45. In light of this ciacation, the court was $iafied for purposes of
the preliminary approval that BANA's policy pied equally to all putative class members.
However, the court explained “these claims mastourse, be substantiated by evidence before
the class is certified.” Order 12.

Second, the court noted ancern regarding the Ruk3(b)(3) requirement of

“superiority.” Id. at 12-15. The court specifically pointexquestions regarding a pending class

—

action in state courRineda v. Bank of America, N.Ad. at 12-15. Class counsel clarified tha
the actions were unrelatedtheugh there were many putative members of both classes, and
agreed members of tlnedaclass could participate in both settlements to the extent that
membership in both classes woulak allow for double recoveriedd. at 14. With this
explanation, and having discusgbd nature of this case witlbbunsel at hearing, the court was
“satisfied, for purposes of this motion, a clag$lement is the superior form of litigationld.

Third, although the court prelimarily approved the use of presfor distribution
of payments too small to warrant pro ratardisition, the court notethe absence of a court-

approved charity to act as a recipient. As tarcwrote at the time, “[i] principle this strategy
4
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is acceptable, although more detaill be necessary before thewrt can approve the settlemer
finally, including about the proposeg prescharity.” Order 16 n.5.

Finally, the court indicated it lackedffiient information to evaluate many
factors necessary to the final apyal determination, including “th&rength of [Pointer’s] case”
“the risk, expense, complexity, and likely duration” of this litigation as compared to any cla
action; “the risk of maintaimig class action status throughout tihial”; “the amount offered in
settlement”; and “the reaom of the class members to the proposed settlemé&htdt 20 (citing
Hanlon v. Chrysler Corp.150 F.3d 1011, 1026 (9th Cir. 1998)).

In addition to these reservations, the t¢@so made two observations about isg
that it declined to address meaningfuhyits preliminary approval order:

First, the court acknowledged counséhended requesif a twenty-five
percentage-of-recovery award for attorneys’ feesat 19. Although the court declined to
express any view on the probabilihat a twenty-five percent share would be awarded, espe
because defendants agreed not to oppose tlaavirel, the court wrote that a run-of-the mill
request of twenty-five percetfihclines the court to believeothing suspect is afoot.Id.

Second, the court similarly acknowged the intended request of a $10,000
enhancement for the class representatisieWithout approving the enhancement, the court
noted that the request wénot astronomical.”ld.

With these reservations and observation®ind, the court proceeds to determir
whether to grant final approval ofdlsettlement on a class basis.

I. THE SETTLEMENT AGREEMENT

Pointer submitted the instant motion for final approval of the class settlemen
June 30, 2016. Under the preliminarily appigettiement agreement, BANA would be
released from the claims alleged in the comp|aimat is, those “based on the allegation that
Defendant failed to properly callate and pay overtime compenseati’ Mot. Final Approval 15
The release would not apply to “claimsremedies for ‘off the clock’ work.ld. Under the
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agreement, BANA would owe nothing more to Reiror the class members, but class members
may participate in any settlement in fPimedacase.l|d.

The agreed $1,750,000 payment will be BANAS&l payment, which is defined
as the “Gross Settlement Amountd. at 13. Attorneys’ feef$437,500), attorneys’ costs

($15,000), an enhancement payment ($10,000), pagrethe California Labor and Workforc

11°}

Development Agency ($15,000), and settlement admiigsts fees and costs are deducted first.
Id. The remainder, the “Net Settlement Amount,ai&ilable to pay settlement awards to clags
members who submit a clatpand equals $1,253,500d. at 14. Using the Net Settlement
Amount, the Overtime Class will be paid the fudllue of the overtime miscalculation claim,
estimated at $300,000d. Each class member will be paid the amount he or she would have
received as overtime pay had BANA includediRBonus payments in the regular pay fatd.;
Righetti Decl. [Final] 1 9, ECF No. 51-1. Net#o-thirds of the remainder will be divided
equally among Waiting Time Penalties Class mesbdro are also class members in the state
case ofPineda v. Bank of America, N,Ahat is, class members whose employment terminated
between October 22, 2004 and June 30, 2013 whoadidtherwise releagbeir claims against
BANA. Mot. Final Approval 14; Musolino Supecl. § 3, ECF No. 55. The remaining
amount will then be divided equally among thet of the Waiting Time Penalties Class
members.ld. If any amount is still remaining, eitherdsise the amount to be distributed is tpo
small to warrant redistribution the class or because a claimtailied to deposit a claim check,
the parties have ask#tke court to approve @ presbeneficiary that would receive the remainipg

amount. Cy PresStip. 2, ECF No. 57.

! Although class members must submit a claimreteive any share of the Net Settlement
Amount, the Settlement Agreement releases clainis al class members that do not opt out pf
the class.Seelnt. Stip. for Class Action Settlement § 64, ECF No. 38-2.

% The settlement agreement specifies the calonta(1) for each class member, divide the
total APIP bonuses received during the clas®opdyy the number diis or her total hours
worked during the class period; (2) reduce #rabunt by half; and (3) multiply that amount by
the total number of overtime h@worked in the class perio®Righetti Decl. 1 9, ECF 51-1.
Using this method, the agreement spells owxample calculation: an employee who received a
$1,000 bonus and worked 1,700 hours, includi®gvertime hours, auld receive ($1,000 /
1,700) (0.5) (10) = $2.94d.

6
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Of the 1,159 class members in the Overtime Class, 846 members of that cla
waiting time penalty claims and are also membéthe Waiting Time Penalties Class. Righef
Suppl. Decl. [Final] 3. Among the 846 Waiting Time Penalties Class members, 525 of th
Pinedaclass memberdd. | 4.

The court next addresses the legal standagdired for final certification of the
class, followed by an application tiee specific facts of this case.

1. CLASS CERTIFICATION

A party seeking to certify a class stulemonstrate the class meets the
requirements of Federal Rule of Civil Proced®B¢a) and at least one thfe requirements of
Rule 23(b). Amchem Prods., Inc. v. Winds&21 U.S. 591, 614 (1997). The court must
undertake the Rule 23 inquiry independentlyest v. Circle K Store®No. 04-0438, 2006 WL
1652598, at *2 (E.D. Cal. June 12, 2006).

Under Rule 23(a), before certifying a clas® court must be satisfied that: (1) t
class is so numerous that joinder of all memhgimpracticable (ththumerosity” requirement)
(2) there are questions of law or fact coamto the class (the “commonality” requirement);
(3) the claims or defenses ofresentative parties are typicaltbé claims or defenses of the
class (the “typicality” requirementgnd (4) the representative pestwill fairly and adequately
protect the interests of the class (tadequacy of representation” inquiryEollins v. Cargill
Meat Solutions Corp274 F.R.D. 294, 300 (E.D. Cal. 2011); Fed. R. Civ. P. 23(a).

Where, as here, plaintiff seeks certifioa under Rule 23(b)(3), the court must

find also that “‘questions of law or facbmmon to class members predominate over any

guestions affecting onlydividual members, and that a classacis superior to other available

methods for fairly and effectivgladjudicating the controversy. Wal-Mart Stores, Inc. v. Duke
(Dukes, 564 U.S. 338, 362 (2011) (quoting Fed. Ri.®. 23(b)(3)). Thenatters pertinent to
these findings include: (A) the class membeargrests in individually controlling the
prosecution or defense of separattions; (B) the extent and negwf any litigation concerning
the controversy already begun byagjainst class members; (C) thesirability or undesirability

of concentrating the litigation of the claims iretparticular forum; and (D) the likely difficulties
7
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in managing the class action. Fed. R. Civ. P. 23(b)(3)(A)g&8;also Zinser v. Accufix
Research Inst., Inc253 F.3d 1180, 1190-92 (9th Cir. 2001).

Here, as defined above, Pointer seeksfmation of the Overtime Class and the

Waiting Time Penalties Class, the latter of which ssilaset of the former. In its prior order, the

court preliminarily certified the proposed class, finding initially it satisfied the numerosity,
commonality, typicality, adequacy, predominancel auperiority requiremesiof Rule 23(a) an
23(b)(3), albeit with some servations reviewed abov&eeOrder 8—14. There has been no
objection to certification of thelass, and nothing before theurt suggests the preliminary

certification was improper. For pawses of final approval, the cowdletermines whether the cla

L

SS

ultimately satisfies Rules 23, especially in lighttefprior reservations. The court first examines

the four requirements of Rule 23(a) and then turns to the considerations relevant to certifig
under Rule 23(b)(3).
A. Numerosity
In its order granting preliminary apprdyéhe court found th putative class met
the numerosity requirement because it inctudearly 2,000 members. Order 9. For the
following reasons even though the number nowss &/ nearly half, the court finds the class {
meet this requirement for final approval.
Although there is no absolute numericakghold for numerosity, courts have
approved classes of, for example, thirty-nsigty-four, and sevay-one plaintiffs. Murillo v.
Pac. Gas & Elec. Cp266 F.R.D. 468, 474 (E.D. Cal. 2010) (citdgrdan v. L.A. Cnty 669
F.2d 1311, 1319 (9th Cir. 1982)@cated on other groundd459 U.S. 810 (1982)). While class
counsel has clarified that tieéass includes only 1,159 membdvint. Final Approval 14, that
number still easily surpasses the nundfanembers approved in past cas8se id Thus, the
class still remains large enough toisg the numerosity requirement.
B. Commonality
In preliminarily approving the class,gltourt found the class met the commoné
requirement because there were questionsssu@$ common to the class. Order 9-10. As

discussed below, the court finds the classié@t this requiremefior final approval.
8
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To satisfy the commonality requirement, plaintiff must do more than show class

members “have all suffered a violation of the same provision of [BuKes 564 U.S. at 350.
Class claims must depend upon a common contetitadarimust be of such nature that it is
capable of classwide resolution-hieh means that determinatiohits truth or falsity will
resolve an issue that is central to the validitgach one of those claims in one strokiel” It is
not so much that the class raises common quesstwhat is necessary is “the capacity of a
classwide proceeding to generaommon answers . . . [tl. “[T]he meritsof the class
members’ substantive claims are often highlgwant when determining whether to certify a
class.” Ellis v. Costco Wholesale Cor57 F.3d 970, 981 (9th Cir. 2011).

As the court noted in its preliminary apprdwacentral question ithis litigation is
whether BANA’s method of computing the overtinag¢e of pay for Home Service Specialists
violates state law. Order 11-12. Pointer akeBANA did not correctlycalculate his regular
rate of pay because it did not include anyhef bonus payments he received under the ABH®
FAC  15. This alleged omission is significAetause the minimum wage a California emplg
must pay for overtime work is calculated as a multiple of each employee’s regular rate of y

SeeCal. Lab. Code § 510(a). Secti®h0(a) provides, in relevant part:

Eight hours of labor constitutesday’s work. Any work in excess

of eight hours in one workday @rany work in excess of 40 hours

in any one workweek and therdi eight hoursworked on the
seventh day of work in any one workweek shall be compensated at
the rate of no less than one and-ba#f times the regular rate of
pay for an employee. Any work iexcess of 12 hours in one day
shall be compensated at the rate of no less than twice the regular
rate of pay for an employee. bBddition, any workin excess of
eight hours on any seventh day of a workweek shall be
compensated at the rate of no less than twice the regular rate of pay
of an employee.

Id. Whether BANA had a common, class-widdi@pto calculate overtime pay rates is one

common question, and whether thathod complied with Californiaw is another. Answering

these common questions in Pointer’s favor wouldoooiclusively demonstrate BANA's liability.

Neither would common affirmative answers tite amount of a potential damages award. Thie

amount of overtime pay improperly withhelsuld depend on the number of hours an emplo
9
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worked, when they were worked, and on what dage id8 510(a). Nevertheless, a policy of
excluding bonus payments, if proven to exist, may “drive the resolofithe litigation,"Dukes
564 U.S. at 350, despite othedividualized questionsSee Leyvar16 F.3d at 514 (“[T]he
presence of individualized damages cannotitdeff, defeat classertification under Rule
23(b)(3).”); Meyer v. Portfolio Recovery Associates, L.IZO7 F.3d 1036, 1041 (9th Cir. 2012)
(class may be certified even though some questiblaav or fact are noicommon to the class);
see also Ching v. Siemens Indus.,,IN@. 11-4838, 2013 WL 6200190, at *4 (N.D. Cal. Nov
27, 2013) (finding commonality reqement satisfied where “thesues facing the class ar[o]se
from common questions involvirjthe] [d]efendant’scalculation and payment of wages and
overtime”); Dilts v. Penske Logistics, LLLQ67 F.R.D. 625, 633 (S.D. Cal. 2010) (finding
commonality requirement satisfiechere plaintiffs identified “comion factual questions, such
whether [the] [d]efendants’ poligedeprived the . . . class mendef meal periods, rest period
overtime pay, and reimbursement . . . and comlagal questions, such ftbe] [d]efendants’
obligations under [various seatis of the] California Labor Code and California’s Unfair
Competition law”). The class in this casatisfies the commonality requirement.

C. Typicality

In the preliminary order, the couddnd Pointer to satisfy the typicality
requirement because his claims are typical of Hwthsubclasses. Order 11. As explained be
the court finds the class to meet treguirement for final approval as well.

“[Tlhe commonality and typicality requireents of Rule 23(a) tend to merge”™
because both act “‘as guideposts for deteimginvhether maintenance of a class action is
economical and whether the named plaintiff's clama the class claims ase interrelated that
the interests of the class members will be faarg adequately protected in their absence.”
Dukes 564 U.S. at 350 n.5 (citin@en. Tel. Co. of Sw. v. Falcof57 U.S. 147, 157-58 & n.13
(1982)). A court resolves thegicality inquiry by considering “Wwether other members have tf
same or similar injury, whether the actiorb&sed on conduct which is not unique to the nam
plaintiffs, and whether other class members Hman injured by the same course of conduct.

Ellis, 657 F.3d at 984.
10
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Here, as class counsel confirms, Poiter member of both the Overtime Class

and the Waiting Time Class. Righetti Suppl. Df€inal] § 5. Pointer and each class member

allegedly were employed in the same positiothatsame time, and he and each class memb:g
allegedly were subjected to the same policy afampayment. Pointer has claims similar to the
class to unpaid overtime wages and to a fractidhestatutory waiting time penalties, and he
will accordingly receive payment under the settletreggreement as a member of each subclg
As such, Pointer satisfies the typicality requirement.

D. Adequacy of Representation

In the preliminary order, the court found Pointer adequaigglyesented the
interests of the class. Order 9. As explainedwgelbe court finds he adequately represents tf
class interests for final approval as well.

To determine whether the named plaintiffl wrotect the interests of the class, t
court must explore two factors:)(Whether the named plaintiffeid counsel have any conflicts
interest with the class as dwole, and (2) whether the namediptiffs and counsel vigorously

pursued the action on behalf of the cladanlon 150 F.3d at 102&ee also Clersceri v. Beach

City Investigation Servs., IndNo. 10-3873, 2011 WL 320998, at *6 (C.D. Cal. Jan. 27, 2011).

With respect to the first factor, nothingthe record before the court suggests
Pointer as representative or class counsel ayeonflicts of interest with the other class
members. See generallfRighetti Decl. [Final]; RighettDecl. [Fees] 50-53, Ex. 7 (Pointer
Decl.), ECF No. 50-1. As discussed above, Pointejtsies, claims, and terests are typical of
both subclasses. In other words, Pointer’s clapyear to be “completely aligned with [those
of the class.”Collins, 274 F.R.D. at 301. Moreover, the dofimds nothing to support a conflic
between class counsel and otblass members. As dissed below, class counsel are
experienced employment litigators who havecessfully represented merous, similar classes
of employees. Thus, the court finds no ¢iehfind the first factor is satisfied.

With respect to the second factgg]lthough there are no fixed standards by
which ‘vigor’ can be assayed, considerationsudel competency of counsel and, in the conte

of a settlement-only class, an assessmenteofationale for not pursug further litigation.”
11
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Hanlon, 150 F.3d at 1021. Here, lead class counsetkacribed his experice in class-action
cases and, specifically in class-action caseslving employment-related matterSeeRighetti
Decl. [Final] 1 7-10. Class counsé¢do describes the effortgended in the action thus far,
which includes conducting an investigation, aactthg interviews of putative class members,
propounding and producing multiple sets of disrgytaking several depositions, and engagir
in litigation during thediscovery processSeed. 1 29. Additionally, Pointeparticipated in the
litigation process by contacting witnesses and gathering information about th&easd. 41;
see generallyPointer Decl.. Moreover, class counsel®ito several risks of pursuing further
litigation, including an ongoing threat to classtifeation and also increasing costs that could
quickly exceed the valugf the proposed settlement and BANA'’s exposiBeeMot. Final
Approval 22;see also In re Mego Fin. Corp. Securities Ljt@3 F.3d 454, 463 (9th Cir. 2000
as amende@une 19, 2000) (finding complex litigan risks as relevant to “vigor”
determination). This evidence adequately destrates class counsefisad Pointer’s vigorous
advocacy on behalf of absent class memberssuBh, class counsel and Pointer have satisfie
the adequacy of representation requirement.

In sum, because the court finds no apparent conflict within the class, and be
the court finds the class repretaive and class counsel vigorbupursued the action on behal
of the class, the court concliglhe class counsel and represeveaadequately represented the
class.

E. Predominance
In the preliminary approval order,gltourt concluded the class met the

predominance requirement. In reaching thalippmeary conclusion, the court relied on Pointer

unsupported assertion that “[tlhdesbasis of [Pointer’s] overtimgaim (as well as his derivatie

claims) is his allegations that BANA impropettgated incentive comperigm as ‘discretionary
instead of ‘non-discretionary,ha thereby did not include such aomts in the ‘regular rate of

pay’ when calculating overtime payments.”der 12. As the court wrote in its preliminary

g

d

cause
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approval, “[tlhese claims must, oburse, be substantiated by evidence before the class is [flnally]

certified.” Id.
12
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“The Rule 23(b)(3) predominance inquilssts whether proposed classes are
sufficiently cohesive to warraiidjudication by representationAmchem521 U.S. at 623.
Although predominance is similar to Rule @B¢§ commonality requirement, it is more
demanding.ld. at 624. To determine whether commonsjioms predominate, the court must
consider “the relationship between the commua iadividual issues” blooking at the question
that pre-exist any settlementlanlon 150 F.3d at 1022. Additionally, the predominance inqu
focuses on the “notion that adjudication of coomissues will help acéve judicial economy.”
In re Wells Fargo Home Mortg. Overtime Pay Liti§71 F.3d 953, 958 (9th Cir. 2009).

Here, plaintiff’'s claims all hinge on theniform policies angbractices of BANA—
namely, whether the APIP was progeclassified as a discretionary bonus to be included in t
regular rate of pay—rather than timelividual treatment of class membef&eeMot. Final
Approval 14; Righetti Decl. [Final] T 26. Albugh the amount of overtime hours and the bon
payments may vary by class member, theseidhdial differences are damages questions, ancg
“[tlhe amount of damages is invariably ardividual question and do@®t defeat class action
treatment.” Yokoyama v. Midland Nat. Life Ins. C694 F.3d 1087, 1094 (9th Cir. 2010) (citi
Blackie v. Barrack524 F.2d 891, 905 (9th Cir. 1975)gyva v. Medline Indus., Inc/16 F.3d
510, 514 (9th Cir.2013) (“[T]he presence of indivilized damages cannot, by itself, defeat cl
certification under Rule 23(b)(3)")As a result, the issuesestming from defendants’ alleged
conduct, as explained by class counsel’'s modiod declarations, satisfy the predominance
requirement.

F. Superiority

In the preliminary approval order, the cbfgund plaintiff satisfied the superiorit
requirement. Order 12-14. However, the couttéddhe potential difficulties the then-pending
Pinedastate class action presented, especialbabge the proposed settlement in this case
allocates payments to the Waiting Time Pensal@iéass according to their membershifineda
The court granted preliminary approval, in padcause the parties agreed members of the
Pinedaclass could participate in both tRenedasettlement and this settlement to the extent

membership in both classes would nddwlfor double recoveries. Order 14.
13

iry

us

ASS

S




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

In resolving Rule 23(b)(3)’s superioritgquiry, the court should consider class
members’ interests in pursuingpseate actions individually andha litigation alr@ady in progress
involving the same controversysee Schiller v. David’s Bridal, IndNo. 10-0616, 2012 WL
2117001, at *10 (E.D. Cal. June 11, 2012) (explainvhg the remaining twéactors pertaining
to the forum and difficulties in managing the classoacare irrelevant in & settlement context
(citing Amchem521 U.S. at 620)).

Here, there is no apparent interesinidividual controlof the litigation.

Claims under the settlement agreemengeafrom $0.59 to $2,882.17, Righetti Suppl. Decl.
[Final] 10-12, Ex. 1 (Pikus Suppl. Decl.), 1 4, and iinlikely that an idividual claimant would

choose to pursue individual litigation. As este of this proposition, class counsel point to the

complete lack of objections and opt-outs. Méhal Approval 8. In addition, there exist clear
advantages in proceeding on a class basimaay of the smaller claims would not warrant
individual litigation. Finallythe parties’ settlement agreement adequately addresses the
overlapping nature of this suit with the actiorPimeda as the parties agreed to permit class
members to participate in both the settlementhécextent they are properly members of both
classes.SeeRighetti Suppl. Decl.. BANA’s most cent supplemental declaration, which
explains théPinedaclass has been finally approved andll$f paid out,” further supports the
conclusion thaPinedadoes not threaten the superiowfythe action here. Musolino Suppl.
Decl. 1 4-6. In sum, the class action heresigperior means of litigating plaintiff's claims.
G. Conclusion

The court finds plaintiff satisfies Rul@8(a) and 23(b). Final approval of the
class, as defined above, is appropriate. Thetaext considers whetr notice to the class
satisfies the requirements of Rule 23(e).

V. NOTICE TO AND RESPONSE FROM CLASS MEMBERS

In its preliminary approval order,elcourt reviewed the proposed notice and
found that it conforms with due process andeR8(c)(2)(B). OrdeR1-22. The court also
found that the proposed notice gdately described thterms of the setttaent, informed the

class about the allocatiof attorneys’ fees, and, once cdatpd, would provide specific and
14
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sufficient information regarding the date, tina@d place of the final approval hearirld. The
court found that the proposed ro&iwould adequately inform rgaents how they may object o
opt out of the proposed settlement and thatatoposed mode of delivery, by mail, appeared
appropriate in these circumstancés. at 22.

In its prior order, the court appoit&ust Consulting (“Rust”) as claims
administrator. Order 22. A®ntemplated by the coustinitial order, Rustvould be responsible
for distributing the class notice, calculatimglividual settlement payments, and preparing and
issuing all disbursements to be paid to class memiSaaOrder 17;see generallyikus Decl.,
ECF 51-2. According to Rust Senior Projectidger Chris Pikus, Rust received data from
BANA for 1,159 potential class members in Ma016. Pikus Decl. § 9. The data contained
names, last known addresses, social secuuitybers, regular and overtime hours worked, ARIP
payments received and dates of employméihie mailing addresses the list contained were
processed and updated using the National Chahgddress Database (“NCOA”) maintained by
the U.S. Postal Service, which contains reqeeeshanges of address filed with the Postal
Service.ld.  10. Prior to contacting class memb&wsst set up a telephone number, facsimile
number, and an email for inclusion in the petfor class members as points of contact for

guestions and sending of clainriits, objections, or opt-outsd. T 5-7.

On March 31, 2016, Rust mailed notice packets to all class members by first class

mail. 1d. § 11. Pikus reports that, as of his deation on June 30, 2016, forty-six notice packets
were returned as undeliverabliel. § 12. Rust obtained thirtyiime updated addresses and re-
mailed class notices to those class members by first classlthalfour of these were returned
undeliverable, for a total of elevaotices that were undeliverablil. Thirteen notices were
returned with forwarding addresses ananaled to the forwarded addressédg. I 13.

By October 14, 2016, the date of Piksspplemental declaration, Rust had
received 689 claim forms out of 1,159 putativassl members. Pikus Suppl. Decl. § 4. Class
counsel accepted as timelyemty-four forms received afténe May 16, 2016 deadline, but did
not accept one form that was missing a signatlde As a result, Rust considers 688 claim fofms

to be valid and timelyld. Twelve of the claim forms disputéde amounts reported in the clain
15
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forms, and Rust investigated and determineddhaif the initial amour# calculated were corre

and supported by the BANA's business recorids. As of October 14, 2016, none of the twelve

class member who had disputed the amounts objected to the denials of their iclai@s.or

about May 26, 2016, Rust discogdran error that overstatdte claim value reported to 151

Ct

class members. Pikus Decl.  16. Rust notified those claimants of the error and allowed fime tc

object or opt-out based on the updated infdiona At the final appoval hearing held on
October 7, 2016, the parties confirmed they ilemeived no additional oftts or objections.
Based on the extensive efforts to notify the class members outlined above, t
court concludes that notice was directed in a reasonable manner to all class members wh
be bound by the proposal and satisfied the requirenaériRule 23(e). Next, the court reviews
the legal standard for determining if a settlatregreement is fair, reasonable, and adequate
under Rule 23, and then the courplkgs that standard to the dethent agreement in this case.

V. SETTLEMENT AND FAIRNESS

A. Leqgal Standard

When patrties settle a class actiogpart cannot simply accept the proposed
resolution; rather it must also satisfy itself ttfa proposed settlement is “fundamentally fair,
adequate, and reasonabléfanlon, 150 F.3d at 1026. After prelimary certification and notice
to the class, a court conduet$airness hearing before finatipproving any proposed settleme
Narouz v. Charter Commc'ns, In&91 F.3d 1261, 1267 (9th Cir. 2010); Fed. R. Civ. P. 23(e
(“If the proposal would bind class members, ¢cbart may approve it only after a hearing and
finding that it is fair, reasonabland adequate.”). A court musalance a number of factors in

determining whether a proposed settlement fact fair, adguate and reasonable:

(1) the strength of the plaintiffscase; (2) the risk, expense,
complexity, and likely duration of fther litigation; (3) the risk of
maintaining class action statugdbghout the trial; (4) the amount
offered in settlement; (5) the extent of discovery completed and the
stage of the proceedings; (6) tbeperience and views of counsel;
(7) the presence of a governmergaltticipant; and (8) the reaction

of the class members to the proposed settlement.

Hanlon 150 F.3d at 10263doma v. Univ. of Phx913 F. Supp. 2d 964, 974-75 (E.D. Cal.

2012). The list of factors is not exhaustived &[t]he relative degree of importance to be
16

D Woul




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

attached to any particular factwill depend upon and be dictatied the nature of the claim(s)

advanced, the type(s) of relief sought, and the unique facts and circumstances presented
individual case.”Officers for Justice v. Civil Ser€omm’n of City & Cnty. of S.F688 F.2d 615
625 (9th Cir. 1982). For example, where theipamegotiate a settlement agreement before
formal class certification, the court must evéduthe settlement for evidence of collusion with
“higher level of scrutiny.”In re Bluetooth Headset Products Liab. Lit{)Bluetooth), 654 F.3d
935, 946 (9th Cir. 2011).

When determining the fairness of a settlement agreement, the court must co
the settlement as a whole, ratktgin its component parts; the ceedtlement “must stand or fal
in its entirety.” Hanlon, 150 F.3d at 1026@ut see In re HP Inkjet Printer Litig716 F.3d 1173,
1190 n.5 (9th Cir. 2013) (in concluding the propepant of attorneys’ fegshe agreement as g

whole need not stand or fall on the amoutjtimately, the court must reach “a reasoned

judgment that the agreement is not the produfanfd or overreaching by, or collusion betwee¢

the negotiating parties, and tha¢ thettlement, taken as a whole, is fair, reasonable and ade
to all concerned. Officers for Justice688 F.2d at 625.
B. Discussion
The court now considers eaklanlonfactor in turn and then reviews the
settlement agreement for evidence of collusion uBtieztooth.

1. The Strength of Plaintiff's Case

The firstHanlonfactor concerns th&trength of the plairff's case. The court
does not reach “any ultimate conclusions regeydne contested issues of fact and law that
underlie the merits of [the] litigation.tn re Wash. Pub. Power Supply Sys. Secs..Llitig
720 F. Supp. 1379, 1388 (D. Ariz. 1989). The court in fact cannot reach such a conclusio
because evidence has not been fully presemedypically “settlements [are] induced in large
part by the very uncertainty as to what thicome would be, hadijation continued.”ld.
Instead, the court is to “evaluate objectivitlg strengths ahweaknesses inherent in the
litigation and the impact ohbse considerations on the pastidecisions to reach these

agreements.’d.
17
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As the court’s preliminary approval ordedicates, plaintiff presents a viable
claim for class treatment based on the releuaifbrm policies and praices of BANA. If
successful, BANA could be subject to both compensatory damaaggsenalties under Californ
Private Attorneys General Act (PAGA). Oretbther hand, defendaiatwell-funded corporate
adversary, has repeatedly denied the viabiliglaintiff's claims and challenged the suitability
of his case for class treatment. In addition, BANA has raised several affirmative defenses
the litigation were to proceed, could threaten pitiis ability to proceed on a class-wide basis
In light of these considerationdass counsel were reasonablsaeking settlement as early as

they did. Thus, this factor favors approving the settlement.

2. The Risk, Expense, Complexity andkeély Duration of Further Litigation
The Risk of Maintaining Cks Action Status Throughout Trial

The court considerthe second and thitdanlonfactors together, which both
concern the judicial preferea for approving a settlementhar than embarking on lengthy,
expensive, and complex litigatiodMorales v. Stevco, IncdNo. 1:09-CV-00704 AWI, 2011 WL
5511767, at *10 (E.D. Cal. Nov. 10, 2011) (“Approvakettlement is ‘preferable to lengthy ar
expensive litigation with uncertain results.”jtétion omitted). The Ninth Circuit has explaine
“there is a strong judicial polcthat favors settlements, pattiarly where complex class action
litigation is concerned.In re Syncor ERISA Litig516 F.3d 1095, 1101 (9th Cir. 2008) (citing
Class Plaintiffs v. City of Seattl855 F.2d 1268, 1276 (9th Cir. 1992)). “[I]t must not be
overlooked that voluntary coni@tion and settlement are the preferred means of dispute
resolution. This is espechigltrue in complex class action litigation . . . 8. (quotingOfficers
for Justice 688 F.2d at 625).

Here the parties have reached a reasonable voluntary agreement that will pn
class members with immediate substantial relilele avoiding delays in continued litigation,
which could be prolonged and expensive. Trial could incur costs that exceed both the val

the proposed settlement to the class as well as BANA's expaSasdot. Final Approval 22.

Although the case does noepent particularly complex issu¢ise amount offered in settlement

18
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is such that obtaining a more faabte result at trial, which may bengthy, is not at all clear.
Therefore, this factor favoegproval of the settlement.

3. The Amount Offered in Settlement

The nextHanlonfactor concerns the fairnesstbé amount offered in settlement.

The fairness of the proposed settlement is nbetpudged against “a hgghetical or speculative
measure of what might have been achieved by the negotia@ffécers for Justice688 F.2d at
625;see also Collins274 F.R.D. at 302 (a court mustdiesider plaintiffs’ expected recovery
balanced against the valuetbé settlement offer” (quotinth re Tableware Antitrust Litig

484 F. Supp. 2d 1078, 1080 (N.D. Cal. 2007)).

Here, the Net Settlement Amount to be paid to the 688 class members who
submitted claim forms is $1,253,500, which is substantially more than class members lost
result of BANA's overtime misalculation. The parties estinedhat, according to BANA'’s
records, the full value of the overtime gafculation is approximately $300,000. Mot. Final
Approval 4, 14. The balance oftimet settlement idlacated to the waiting time penalty claim
which are valued depending on whetharlass member is a member of Bieedawaiting time
class, had the opportunity to efaiwaiting time penalties in tHeinedaclass action settlement
and is subject to theinedaclasswide release/judgmend. at 14. The class administrator
estimates that individual settlement awards for the 688 class members that submitted vali
timely claims is approximately $1,000d. at 19. The individual recoveries vary, but all class
members are receiving more théweir out-of-pocket lossedd.

Moreover, distribution is designed toseme fairness among class members: aft
paying out the claims to the Overtime Class, tiwals of the remaining Net Settlement Fund v

be paid to Waiting Time Penalties Class members who are also class merfleeslgnand one

as a

1 and

er

vill

third of the Net Settlement Fund will be pasdWaiting Time Penalties Class members who are

not class members ineda Of the 1,159 class members in the Overtime Class, approximeé
846 members of that Class have waiting timegity claims, i.e., their employment with BANA
ended during the relevant time period and piiiaieges BANA did not pay them all of the

overtime wages owed to them at the time efrttermination. Righetti Suppl. Decl. [Final] T 3
19
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ECF No. 56.0f these 846 people, 525 of them, approxatyatwo thirds, are also class memb
in Pineda Mot. Final Approval 19; Rjhetti Suppl. Decl. [Final] T 3Thus, the distribution to
Waiting Time Penalties Class members roughlyesponds to the members’ participation in
Pinedg about two thirds of Waiting Time Penalties Class members ar®imedaclass
members, and those class members will receivehikas of the remaining Net Settlement Fur
conversely, about one third of Waitiigne Penalties Class members are Ramedaclass
members, and those class members will receieelund of the remaining Net Settlement Func

Because all class memberarsl to receive their out-of-pocket losses, and bec:
the remaining statutory penaltieg alistributed proportionally among tRinedaand nonPineda
class members, this factor weighdavor of approvng the settlement.

4, The Extent of Discovery and the Stage of the Proceedings

The nextHanlonfactor concerns whether the pasthad adequate information tc
engage in informed negotiatiobsfore reaching settlement. “In the context of class action
settlements, ‘formal discovery is not a necessiakgt to the bargainintable’ where the parties
have sufficient information to make an informed decision about settlenlannéy v. Cellular
Alaska P’ship 151 F.3d 1234, 1239 (9th Cir. 1998) (quotinge Chicken Antitrust Litig 669
F.2d 228, 241 (5th Cir. 1982)).

Class counsel represent that theiparéngaged in “extensive” informal
information exchange and formal discovery tal@de both sides to assepotential claims and
defenses. Mot. Att'ys’ Fees 13. The party’stial discovery included special interrogatories
requests for production of documents, requiestadmissions, depositions, and third party

subpoenas for documents and electronic recdriighetti Decl. [Final] 1 6. Plaintiff also

deposed several BANA employees and intervies@ckral putative class members about theif

potential claims.ld. The parties additionally litigated disaay issues, and plaintiff successfully

moved to compel additional discovery. Ordiv. 20, 2014, ECF No. 22. As a result, the co
is persuaded that counsel took sufficient stegnsure it could make an informed decision ab
settlement. This factor weighsfiawor of approving the settlement.

i
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5. The Experience and Views of Counsel

In considering the adequacy of the terma gkttlement, the trial court is entitleg
to, and should, rely upon the judgmeneaperienced counsel for the partié¢atl. Rural
Telecomm. Coop. v. DIRECTV, ItDIRECTV), 221 F.R.D. 523, 528 (C.D. Cal. 20q4%reat
weight is accorded to the recommendation afns®l, who are most closely acquainted with th
facts of the underlying litigation(internal quotation marks and citations omitted). This relia
is predicated on the fact that “[p]arties reggnted by competent counsel are better positione

than courts to produce a settlement that fagllects each party's expected outcome in the

litigation.” In re Pacific Enters. Sec. Litigd7 F.3d 373, 378 (9th Cir. 1995ge also Barbosa V.

Cargill Meat Sols. Corp.297 F.R.D. 431, 447 (E.D. Cal. 2013).

Here, class counsel are expaced practitioners who ha successfully litigated
many similar cases. Matthew Righetti has beecticing in the area of complex class action
litigation since 1985, and MichaRighetti has been practicing law sir@08. Righetti Decl.
[Preliminary] 1 2—3, ECF No. 38-2; Righetti Deélees] § 27. Class counsel’s firm, Righetti
Glugoski, P.C., handles class actions exclugiaeld has litigated many wage and hour class

actions. Mot. Prelim. Approval 6. Class courgtd several of theprior cases—all overtime

exemption cases—that various courts approrighetti Decl. [Fees] 1 7-11. Based on theif

experience, class counsel believe the settlememt iexcellent” result for class members. Mot.

Att'ys’ Fees 10. Given the experience of calremd their opinion on the fairness of this
settlement agreement, this factavors approving th settlement.

6. The Presence of a Governmental Participant

This factor does not apply because no gowemt entity participated in the case
In re Toys R Us-Delaware, Inc.--Fair & Accurate Credit TransactiongP&CTA) Litig., 295
F.R.D. 438, 455 (C.D. Cal. 2014).

7. The Reaction of Class Members to the Proposed Settlement

Hanlonfurther directs the court to examiary objections or opt-outs from class
members. “The absence of a large numbebgdctions to a proposathss action settlement

raises a strong presumption that the termsprbposed class settlemeattion are favorable to
21
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the class membersDIRECTYV, 221 F.R.D. at 529. Whetkere are no objections, the
presumption is particularly strondLo v. Oxnard European MotarsLC, No. 11-1009, 2012
WL 1932283, at *2 (S.D. Cal. May 29, 2012) (notingétfairness of the terms of the settleme
is bolstered by the fact thab objections were made”).

Here, at the final approvakaring, class counsel confied that no opt-out forms
or objections to the proposed settlement weeel for served on counsel. As such, this factor
weighs in favor of approving the settlement.

8. The Possibility of Collusion

Where the parties negotiate a settlement agreement before a formal class
certification, the court must evaluate the setdatrfor evidence of collusion with a “higher lev
of scrutiny.” Bluetooth 654 F.3d at 946. “Collusion may notvalys be evident on the face of
settlement, and courts therefore must be paaityuVigilant not only fo explicit collusion, but
also for more subtle signs that class counset ladlowed pursuit of theown self-interests and
that of certain class membeéacsinfect the negotiations.Id. at 947. A few such signs may
include: (1) a dispropodhnate distribution of the settlementcounsel; (2) a “clear-sailing”
provision, under which the defendant agrees nopfmse an attorney’sdeaward up to a certait
amount,d.; and (3) when the parties arrange for fieesawarded to revert to defendants rathe
than to be added to the class fumd.,

Here, the court notes the party’s exteadiormal and informal discovery as well
as the day-long mediation as stavgial evidence of the lack obllusion. An experienced third
party mediator, Mark Rudy, facilitad a day-long mediation betwetne parties. Righetti Decl.
[Fees] § 30. The parties failed to reach a settlemteivst, but continued to engage in further
negotiation with Rudy’s supportd.

Turning to the firsBluetoothsign, class counsetésk $437,500, or twenty-five
percent of the Gross Settlement Amount. Nfmal Approval 6. The mposed distribution of
the settlement to counsel is r$proportionate, and is witha percentage range the Ninth
Circuit deems acceptabléianlon 150 F.3d at 1029 (citingix (6) Mexican Workers v. Arizona

Citrus Growers 904 F.2d 1301, 1311 (9th Cir.1990)). Thus, the Biaetoothsign weighs in
22
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favor of finding no collusion. As to the secongdrsithe court previouslyatlined to express any
view of the fee where the defendant has agreedo oppose the fee avd. Order 19. Although
defendant agreed not to opposesslaounsel’s request for attorrefees, those fees will come
from the settlement fund, so defendants’ ages#rdoes not raise a substantial concern héfe.
Rodriguez v. W. Publ'g Corp563 F.3d 948, 961 n.5 (9th Cir. 20@edllusion generally inferred
from a “clear-sailing” provision wherattorney’s fees are paid top of the settlement fund).
Thus, the second sign weighs in favor of finding no collusisto the third sign, the defendant
does not receive any fees not awarded . Tties®nt agreement provides that all funds are
either distributed to class membamn a pro rata basis or, if the@mt is too small to warrant pro
rata distribution or if checks are nmshed, they will be distributed taa presbeneficiary. On
the current record, the court doeot find evidence of collusiorhe lack of such evidence
weighs in favor of approving the settlement.

In sum, the court finds the settlement agnent is “fair, reasonable, and adequate”
and consequently satisfies the fairness requirements of Rule 23(e).

VI. FEES, COSTS, INCENTIVES, ANQY PRES

In the following sections, the court addses whether to@nmt class counsel’s
requests for attorneys’ fees, costs, aentive award, administrator’s costs, anty gpres
beneficiary.

A. Attorneys’ Fees

Rule 23 permits a court to award “reasoleaattorney’s fees . . . that are
authorized by law or by the parties’ agreemenried. R. Civ. P. 23(h). Even when the parties
have agreed on an amount, the court raustrd only reasonable attorneys’ fe®&uetooth
654 F.3d at 941. “Where a settlement producesraran fund for the benefdf the entire class
courts have discretion to enogleither the lodestar methodtbe percentage-of-recovery

method.” Id. at 942. Courts should employ the lo@eshethod where, for example, awarding

twenty-five percenof a “megafund” would yield windfall prdaé for class counsel in light of the
hours spent on the caskel. But here, where the “benefit toetlelass is easily quantified” in a

common-fund settlement, the court can esyighe percentage-of-recovery methad. The
23
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Ninth Circuit has held that trmurt may, but is not required,tcompare the lodestar and the
percentage benchmark to determine if requestethaits’ fees are inappropriately high or low
Fischel v. Equitable Life Assamce Society of the United Stgt887 F.3d 997, 1007 (9th Cir.
2002) (finding no error where distticourt awarded fees undedestar method and failed to
compare lodestar with twenty-five percent demark). Overall, the goal is to produce a
reasonable resulBluetooth 654 F.3d at 942.

Next, the court considers the reasdaabss of class counsel’s request for
$437,500 in attorneys’ fees usitige percentage-of-recovery thed and then conducting a crogs-
check using the lodestar method.

1. Percentage of Fee Recovery

In the Ninth Circuit, the twenty-fiy percent benchmark for percentage-of-
recovery awards may be adjusted up or dotanlon, 150 F.3d at 102%Ross v. U.S. Nat'l Bank
Ass’n No. 07-02951, 2010 WL 3833922, at *2 (N.D. Gapt 29, 2010). Factors that may
justify departure from the benchmark include: (B tasult obtained; (2) the risk involved in the
litigation; (3) the catingent nature of thesg; (4) counsel’s effortexperience, and skill; and
(5) awards made in similar caseézcaino v. Microsoft Corp290 F.3d 1043, 1048-50 (9th Cir.
2002). “The twenty-five percelienchmark rate, although a stagtipoint for analysis, may be
inappropriate in some cases. Selection ob#rechmark or any other rate must be supported |by
findings that take into account all thfe circumstances of the caséd: at 1048. “[T]he exact
percentage varies depending on the facts ofdlse,” and one colleague has concluded that “In
most common fund cases, the award exceeds that benchiwaisquez v. Coast Valley Roofing,
Inc., 266 F.R.D. 482, 491 (E.D. Cal. 201Wjlliams v. Centerplate, IncNo. 11-2159, 2013 WL
4525428, at *7 (S.D. Cal. Aug. 26, 2013) (concludingasard of attorneys’ fees in the amount
of thirty percent of the common fund or $195,000 was reasonétle) Activision Sec. Litigi23
F. Supp. 1373, 1377 (N.D. Cal. 1989) (noting&ny all common fund awards range around
30%").

Here, as noted, class counsel requesttemneys’ fee aard of twenty-five

percent or $437,500, the benchmark proportion. Mol Approval 6. Th court finds the fee
24
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request reasonable because couoltlined an early settlemeartd favorable result per class
member, while avoiding increased comtgl the uncertainties of litigatiortsee Vasquez

266 F.R.D. at 492 (result favorable where 56 aygbs were to receigerecovery of $2,600 pe
employee)see also Ching v. Siemens Indus.,,|Ib&-CV-04838-MEJ, 2014 WL 2926210, at *
(N.D. Cal. June 27, 2014) (noting “the overall result and benefit to the class from the litigat
the most critical factor in granting a fee awardAdditionally, class aunsel handled the case ¢
a contingent fee basis, Mot. Att'ys’ Fees 11-HZF No. 50, and courtsave long recognized th
public policy of rewarding attorneys for acceptiraptingent representation in appropriate cas
See In re Wash. Pub. Power Supply Sys. Sec,, lifig=.3d 1291, 1299 (9th Cir. 1994) (“Itis a
established practice in the private legal mat&etward attorneys for taking the risk of
nonpayment by paying them a premium over themmal hourly rates for winning contingency
cases.”). The experience of class counselalpports a twenty-fivpercent award. The two
attorneys who represent the class, Matthew and &dicRighetti, have together nearly forty ye
of experience, largely devotéal class action employment cases, and they have successfully
litigated a number of similar caseSeeRighetti Decl. [Preliminary2—4. Finally, class counsel
skill in representing the class here further sufgpa twenty-five percent award. Class counse
did not shrink from litigating a discovery digie and prevailed in their discovery motidbee
Mot. Compel, ECF No. 16. Moreover, dasounsel reached settlement through private
mediation prior to any motion brought by defendanh light of these considerations, class
counsel have adequately supported theuest for twenty-five percent recovery.

2. Lodestar Cross-Check

The Ninth Circuit encourages courtsgigard against an unreasonable fee by ci
checking their calculatiorsgainst a second methoBluetooth 654 F.3d at 944. In patrticular,
the lodestar method can “‘confirm that a petage of recovery amount does not award coung
an exorbitant hourly rate.Td. at 945 (internal citations omittedY.o calculate the lodestar figur

a court multiplies “the number of hours theyailing party reasonablxpended on the litigatio

(as supported by adequate documentation) by amabke hourly rate for the region and for the

experience of the lawyer.Id. at 941 (citingStaton v. Boeing Cpo327 F.3d 938, 965 (9th Cir.
25
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2003)). When a court uses the |stdg as a crosscheck of a petege claim of fees, it need on
make a “rough calculation.Schiller v. David's Bridal, In¢g.No. 10-00616, 2012 WL 2117001
at *22 (E.D. Cal. Jun. 11, 2012). “Though the lodestar figure is ‘presushpteasonable,’ the
court may adjust it upward or downward by an appropriate positive or negative multiplier
reflecting a host of ‘reasonableness’ factoBluetooth,654 F.3d at 941-42 (citinganlon, 150
F.3d at 1029). Those factors include “the quadityepresentation, the befit obtained for the
class, the complexity and novely the issues presenteddaie risk of nonpayment.”ld.
“Foremost among these consideras, however, is the benefit obtained for the clasd.’at 942
(citing Hensley v. Eckerhard61 U.S. 424 (1983NcCown v. City of Fontan&65 F.3d 1097,
1102 (9th Cir. 2009)).

Class counsel’s initial motion for attays’ fees did not include sufficient
information to conduct a complétaestar cross-check. At tieeurt’s direction, class counsel
subsequently submitted supplemea¢fing to address the gapSeeRighetti Suppl. Decl.
[Final]. For the following reasons, although ttwaurt finds the requestdtburly rates are not
reasonable for litigation of thaction in this district, the coufinds class counsel’s overall
request adequately supportedtbg lodestar cross-check. Below, the court evaluates the
reasonableness of class counsel’s reportedshbaurly rates, and lodestar multiplier.

a. Hours

Class counsel report having spent 847 doetdb attorney and paralegal hours in
order to reach the settlement. Mot. FiApgproval 21-22. This total includes 262 hours for
Matthew Righetti, 400 hours for Mike Righetiind 150 hours of paralegal time. Class couns
submit a time report that disaggregatesse hours based on categories of activdgeRighetti
Decl. [Final] 46, Ex. 5, Time Rep. Class coursetrs that, although multiple people worked

the case, these reports reflaan-duplicative” hours. Rigétti Decl. [Fees] § 28. After

y

reviewing class counsel’s time report, and giventtino-and-a-half year duration of the case, the

court is persuaded thtéte hours are reasonable.
i

i
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b. Hourly Rates

A “district court must determine a reasonable hourly rate considering the
experience, skill, and reputationtbk attorney requesting feesChalmers v. City of
Los Angeles796 F.2d 1205, 1210-11 (9th Cir. 1988)inion amended on denial of reh’g
808 F.2d 1373 (9th Cir. 1987). That determinatiomasmade “by reference to rates actually
charged the prevailing party,” bunstead to the “rate prevaily in the community for similar
work performed by attorneys of comparabldl, experience, and reputationld.; see also
Adoma v. U. of Phoenix, InAQ13 F. Supp. 2d 964, 983 (E.D. Cal. 2012) (citing the attorney’
previously approved rates sopport the reasonableness ofie@destly larger rate).

To reach their lodestar figure, clagsiosel use hourly rates of $775 for Matthe
Righetti, who has thirty-one yesirexperience, $400 for MichaRighetti, who has eight years’
experience, and $150 for paralegaRighetti Decl. [Fees] 46, Ex. Bime Rep.. As class couns
point out, “one difficulty in deermining the hourly rate oftarneys of similar skill and
experience in the relevant community is sdgrof hourly fee-payinglients in class action
litigation.” Righetti Decl. [Fees]13. Although class counsel point to four of their previously
successful cases in state coadch of which granted percegé&of-recovery amounts between
1/3 percent and 40 percent, none of theeses appears to discuss hourly ragee idat 16—

44 EXxs. 1-4.

Where, as here, a party fails to pravslfficient evidence that its rates are
reasonable, the court may exercise its discretion to determine reasonable hourly rates bas
court’s experience and knowledgepoévailing rates in the communityn re Toys R Us-
Delaware, Inc.--Fair and Accurate Credit Transactions Act (FACTA) L.i#§5 F.R.D. 438,
463-64 (C.D. Cal. 2014Rlan Administrator v. KienasiNo. 2:06—cv-1529, 2008 WL 1981637
*4 (W.D. Pa. May 2, 2008) (“If a party fails to metst burden to demonstrate a prima facie cg
that the requested rates were the prevailing riatéhe community, ‘the district court must
exercise its discretion in fixing a reasorehburly rate™) (internal citation omitted).

Here, class counsel’s ratagpear reasonable for othregions of the state,

including San Francisco and Los Angel&ee, e.gPrison Legal News v. Schwarzenegger
27
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608 F.3d 446, 455 (9th Cir. 2010) (finding distriouct did not abuse its discretion in awarding
hourly rates for Bay Area attorneys of up to $87#5af@artner, $700 for an attorney with 23 ye
of experience, $425 for an attorney with appmoediely five years of experience, and $190 for
paralegals)Gutierrez v. Wells Fargo Bank, N,R015 WL 2438274, at *5 (N.D. Cal. May 21,
2015) (finding reasonable rates for Bay Arearaieys of between $475-$975 for partners, $3
$490 for associates, and $150-$430 figdition support and paralegal¥gpdepalli v. Uber
Techs., InG.15-CV-04348-MEJ, 2016 WL 1622881, at *@ND. Cal. Apr. 25, 2016) (approvin
as reasonable hourly rates of between $2@0$700 per hour depending on the particular Sa
Francisco Bay Area attorney or counsgilge v. Nissan N.A., IncCV1208238AWTPJWX, 201
WL 4538426, at *13 (C.D. Cal. July 7, 2018jf'd Case No. 15-56201 (9th Cir.2015) (approV|
as reasonable hourly rates ranging from $37R6&b for attorneys in southern California);
Browne v. American Honda Motor Co., Inklo. CV 09-06750 MMM (DTBXx), 2010 WL
9499073 (C.D. Cal. Oct. 5, 2010) (finding hourlyeraf $545 reasonable for attorney who hac

practiced in Los Angeles for 10 years, and $445arasie for attorney with 7 years’ experieng

Class counsel appear to rely on rates from théss oégions, as its supplemental briefing reli¢

heavily on the rates received by Altshuler BerzLLP, a San Francisco-based law firm whose

successful cases and cited rates generally are limited to San Francisco, San Diego, or
Los Angeles.SeeRighetti Suppl. Decl. [Final] 19 9-11.

That said, the “relevant legal comnityfi for the purposes of the lodestar
calculation is generally the forum which the district court sitsGonzalez v. City of Maywopd
729 F.3d 1196, 1205 (9th Cir. 2013). Class counsdksran particular the rate of $775 per hq
for Matthew Righetti, the attorney with thirty-one years’ experience, appear to be outside t

range of acceptable fees in thestean District of Sacrament&ee, e.g Ontiveros v. Zamora
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303 F.R.D. 356, 374 (E.D. Cal. 2014) (The requestézls of $495 to $650 “are high for even the

most experienced attorneys in the Eastern Distridtg; Hand Promotions, Inc. v. Albrigl@iv.
No. 2:11-2260, 2013 WL 4094403, at *2 (E.D. Cal. Al@}. 2013) (citing EastarDistrict cases
in which judges awarded experiencdtbrneys rates between $275 and $488pma v. U. of

Phoenix, Inc.913 F. Supp. 2d 964, 984 (E.D. Cal. 2012) (approving a $425 hourly rate for
28
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employment class action because “[t]o insisaa@rding significantly-lower hourly rates in the
Eastern District than those in the other judidiatricts in Californiavould discourage attorneys
from bringing meritorious lasuits in this district”)Vanwagoner v. Siemens Indus., Jnc.
2:13-CV-01303-KJIM, 2014 WL 7273642, at *11.E Cal. Dec. 17, 2014) (approving as
reasonable rates of $400 per hour and $300 per lsmaralso Valdez v. Neil Jones Food,Co.
1:13-CV-00519-SAB, 2016 WL 42811, at *11 (E.D. Cal. Aug. 10, 2016) (“In the Fresno
Division of the Eastern District aZalifornia, attorneys with expence of twenty or more years
of experience are awarded $350.00 to $400.00 per hour.”).

The same may be true of the rated00 per hour for Michael Righetti, the

attorney with eight years’ experiencéee, e.gOntiveros 303 F.R.D. at 374 (“a reasonable rate

for associates working in this communigytypically between $150 and $175 per houite

Hand 2013 WL 4094403, at *Broad. Music InG.2013 WL 2244641, at *1 (awarding associate

$175 per hour)Passport Health, Inc. v. Travel Med, In@:09-CV-01753-GEB, 2011 WL
6211874, at *2 (E.D. Cal. Dec. 14, 2011) (awarding lyoate of $150 for associates a contra
action);Yeager v. BowlinCiVv.2:08-102WBSJFM, 2010 WL 2303273, at *6 (E.D. Cal. June
2010),aff'd, 495 F. App'x 780 (9th Cir. 2012) (explainirgasonable rate for associates in this
district is $150).

The same may be true of the firm'serdor paralegals, which is $150 per hour.
Joe Hand 2013 WL 4094403, at *3 (reducing rdite paralegal from $150 to $75jriedman v.
Cal. State Emps. Ass'2:00-101 WBS DAD, 2010 WL 2880148,*4t(E.D. Cal. July 21, 2010
(“the paralegal rate &vored in this distat’ is $75 per hour.”)Passport Health, Inc2011 WL
6211874, at *2 (awarding a rate of §7& hour for paralegal time).

Accordingly, the court adjusts the hiyurates downward for the purposes of
conducting the lodestar cross-cked he court uses the reasonable rates of $425 per hour fg
Matthew Righetti, $175 per hour fbtichael Righetti, and $75 per hour for paralegals. Base
class counsel’s reported hours, which the coudrdenes are reasonabtbese adjusted rates

yield a respective lodestar of $111,350.00N@atthew Righetti (262.00 x $425); $43,951.25 fq
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Michael Righetti (251.15 x $175); and $25,053.75daralegals (334.05 x $75), all of which
produces a combined lodasfigure of $180,355.00.

The court next considers whether clasansel request a reasonable lodestar
multiplier to justify their requesif the benchmark proportion of $437,500.00.

c. Lodestar Multiplier

To reach counsel’s requested fe&d87,500.00 requires a multiplier of 2.4 be
applied to the lodestar figure of $180,355.00. Atiplier of 2.4 is well within the range of
multipliers that the Ninth Circuit has acceptegkee, e.gVizcaing 290 F.3d at 1050-51
(reviewing approved fees from 24 cases andifig 20 of 24 fell within the 1.0-4.0 range, and
of 24 fell within the 1.5-3.0 rangeyee alsdn re Prudential Ins. @. Am. Sales Prac. Litig.
Agent Actions148 F..3d 283, 341 (3d Cir. 1998) (“[M]ultiples ranging from one to four are
frequently awarded in common fund cases wienlodestar method is applied.”). Tewurt
turns to the factors discussedBluetoothto determine whether a 2.4 lodestar multiplier is
justified in this case.

First, the “quality of representation’Although the case does not appear to hay
been heavily litigated, the court notes it wanoged from state court and class counsel were
successful in their motion to compel and motiealdng preliminary approval for the settlemer
In addition, class counsel needecdhavigate the potential congations posed by a pending stg
litigation whose class members overlapped with those in the pessant This factor supports
modest, positive multiplier.

Second, the “benefit obtained for the clas$he proposed settlement has a grg
settlement value of $1,750,000, and class nembtand to receive $1,253,500, the gross
settlement amount less requested attorneys'dedxosts. Given thatass members’ out-of-
pocket expenses—the amount tiséypuld have received in oviene payments—is estimated at
only $300,000, the much larger settlement paymentaeltss is substantial. Participating cla
members, who will receive an average awarilgf00, will receive a sutantial benefit, and
class counsel can point to the fact that thexehaceived no opt-outs &sther support. This

factor favors a substantial, positive multiplier.
30
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Third, the “complexity and novelty of thesues presented”: Class counsel are
experienced litigators in the enpggiment context, and the issugfsovertime pay are likely not
novel to them. However, the precise questiossate in this cases—hether BANA'’s incentive
bonus payments are properly classified as discretidmanus to be included the regular rate o
pay—required additional investigation. Thestor favors a small, positive multiplier.

Finally, “the risk of nonpayment”: Clags®unsel have represented the class on
contingency basis. As a resudtass counsel faced a substdnitsk of nonpayment, especially
given BANA'’s asserted defenses that couldenandermined class certification and ultimate
relief, including prior releases of claims and lack of preidamce of the class. Although itis
difficult to evaluate the plaintiff's likelihood afuccess without a motion to dismiss or motion
summary judgment, the risk of nonpayment appadrstantial. This factor favors a substantiz

positive multiplier.

Each of these factors favors a positive, if not a substantial, multiplier, and the

requested multiplier of 2.4 is within the range acedph the Ninth Circuit. As a result, treatin
the lodestar cross-cheek a “rough calculationS3chiller, 2012 WL 2117001, at *22, and
applying a 2.4 multiplier supportse requested fees here.

Class counsel will be awarded attorgefges in the amount of $437,500, or 25
percent of the common fund.

B. Request for Costs

The court also must determine an appropriate award of costs and expenses
Fed. R. Civ. P. 23(h). “[l]n evaluating the reasonableness of costs, the judge has to step i
play surrogate client.’FACTA,295 F.R.D. at 469 (quotingatter of Cont'l lll. Sec. Litig.962
F.2d 566, 572 (7th Cir.1992)). Here, class samlimequest costs §f5,000.00. Mot. Att'ys’ Fees
24. Class counsel aver that the combin@dbiarsable out-of-pocket expenses amount to
$17,882.25, from which they rounded down tovar at their request of $15,000.0@. The
expenses include: Photocopiesfiatles $746.25, Experts/Consultants $3,824.75,
Travel/Lodging/Rental Cars $2,425.25, Couried@wght Services $645.40, Court Filing Fees

31
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$1,659.50, Investigation $2,245.50, Depositions $1,835.60, and Mediation $4,5@0 &24.
The court finds the costs reciied to begasonable.

C. Incentive Award

Generally speaking, incentive awa@® meant to “compensate class

representatives for work done on behalf of the class, to make up for financial or reputational risk

undertaken in bringing the action, and, sometirtesgcognize their willingness to act as a
private attorney general. Rodriguez563 F.3d at 958-59. While suatvards are fairly typical
in class action casesl, at 958, the decision to approve sachaward is a matter within the
court’s discretionln re Mego Fin. Corp. Sec. Litig213 F.3d 454, 463 (9th Cir. 2000). In

determining whether to approaa incentive award, courts may consider the following factor

\*2J

(1) the risk to the class representative in c@maing suit, both financial and otherwise; (2) the
notoriety and personal difficulties encounteredh®sy class representative; (3) the amount of time
and effort spent by the class representative; @lthration of the litigation; and (5) the persongal
benefit (or lack thereof) enjogduy the class representativesaesult of the litigationVan
Vranken v. Atl. Richfield Cp901 F. Supp. 294, 299 (N.D. Cal. 1995). Various courts in this
circuit have adopted theéan Vrankerfactors. See, e.gZakskorn v. Am. Honda Motor Co., Inc
2:11-CV-02610-KJIM, 2015 WL 3622990, *4t7 (E.D. Cal. June 9, 2015Freater Los Angeles
Agency on Deafness, Inc. v. Kotkan Premiere Theatres, LLCV 13-7172 PSG (ASX), 2015
WL 12656271, at *4 (C.D. Cal. Feb. 5, 2018jalsh v. Kindred Healthcay& 11-00050 JSW,
2013 WL 6623224, at *4 (N.D. Cal. Dec. 16, 2013gnnis v. Kellogg Co., 09-CV-1786-L WMIC
2013 WL 6055326, at *8 (S.D. Cal. Nov. 14, 2013kbeau v. Sterling Sav. Bark12-CV-
01602-CL, 2013 WL 4591034, & (D. Or. Aug. 28, 2013)Pelletz v. Weyerhaeuser C692 F.
Supp. 2d 1322, 1329 (W.D. Wash. 2009). As &&alifornia appellate courn re Cellphone
Fee Termination Case&13 Cal. Rptr. 3d 510, 522 (Cal. App. 1st Dist. 2010). The court
considers each of thesactors to determine whether to grardiptiff's request fo an individual
incentive award of $10,000. With respect to the fastor, Pointer contendbat by initiating the
instant case, he shouldered a degfgeersonal risk, including pressional risk. Pointer Decl. {1

8-9 (“Bringing cases such as these does not yailk& desirable candidate for other potential
32
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employers.”). Those risks are relevant fagtorevaluating an incéime award requestSee
Staton v. Boeing Cp327 F.3d 938, 977 (9th Cir. 2003). The first factor weighs in favor of
granting an incentive award to Pointer.

With respect to the second factor, nothing in the reasgdests the litigation
gained any particular notorietyl his factor is neutralSee Ogbuehi v. Comcast, Inc.

No. 13-00672, 2015 WL 3622999, at *13 (E.D. Cal. June 9, 2015).

With respect to the third factor, Pointgates he engaged in significant work
personally in moving this case forward. RigheiticD [Fees] 1 41. This work included assisti
class counsel in contacting witnesses and gathering information in the discovery pdocess.
Pointer also participated in the full day mediatidtointer Decl. | 4. Rater estimates that, ove
the course of the litigation, he spertyfihours helping attmeys in the caséd. . Because
Pointer expended reasonable efforts and was ieddlv the mediation, this factor weighs in
favor of granting an incentive award.

With respect to the fourth factor, the litigat of this case was not brief. The ca
commenced in state court in December 2018pred to this court in February 2014, and
mediated in March 2015; ultimately months fatbe court granted preliminary approval in
February 2016 Compare OgbuehR015 WL 3622999, at *14 (E.D. Cal. June 9, 2015) (findiy
neutral the fourth factor where litigati settled within one year of filingyith Van Vranken901
F. Supp. at 299 (granting incentive award of $50,000 for named plaintiff whopeted in case
that spanned sixteen years) This fadéwmors granting a modest incentive award.

With respect to the fifth factor, the peral benefit a plaintiff enjoys, the court
finds Pointer will not gain any benebeyond that of the class membe&ee FACTA295 F.R.D.
at 472 (C.D. Cal. 2014) (“An incentive award mayappropriate when a da representative wi

not gain any benefit beyond that he worddeive as an ordinary class membeNgn Vranken

v. A. Richfield C9.901 F. Supp. 294, 299 (N.D. Cal. 1995) (finding incentive award supported by

named plaintiffs’ modest recovery under sattlement agreement, which was only a “tiny

fraction” of the common fund). In addition, Pointgreed to a full and geral release, releasin

BANA from far more claims than those coveredtbg class members. Righetti Decl. [Fees] 1
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More specifically, class memiseonly release claims against BA brought in the first amende
complaint other than the “off the clock” claimdnt. Stip. for Class Action Settlement § 64. In
contrast, only the class representative waivesights under Californi€ivil Code section 1542
which additionally releases claims about whitthinter may not have known at the time of the
release.ld. at  65. Additionally, Pointer agrees in the settlement to neither apply nor work
BANA or its parent companiedd. This factor weighs in favasf granting an incentive award.

On balance, the relevant factors fagoanting an incentive award. On one han
Pointer’s proposed award of $10,000 appears to be higher than the average amount appr
courts. See, e.g., Inre Meg@13 F.3d at 463 (approving a $5,000 incentive awéi))g 2014
WL 2926210, at *9 (approving a $5,000 incentiveaaivas “presumptively reasonable” in the
Northern District)FACTA 295 F.R.D. at 470 (approving a $5,000 incentive award). On the
other hand, the request is less thae percent of ghtotal recovery. This is a much smaller
relative amount than the awardSitaton where the Ninth Circuit overturned a class action
judgment that included an incentive awardiof percent of the common fund, 327 F.3d at 976
77, and less than the approved recovelyandoval v. Tharaldson Employee Mgmt., Ma.
EDCV 08-482-VAP (OP), 2010 WL 2486346, at 10CCal. June 15, 2010), which was a
$7,500 service award that repented one percenttbie gross settlementn addition, the fact
that Pointer took on all responsibilities as tia@ned plaintiff, and no other class member was
named a plaintiff with him, warrds a larger incentive awar&ee, e.g.Gallucci v. Boiron, IngG.
No. 11-2039, 2012 WL 5359485, at *10 (S.D. Cal. Gtt.2012) (awarding higher incentive
award to named plaintiff who contributed more time and expense in seeing the case to fru
Hughes v. Microsoft CorpNo. 93-0178, 2001 WL 34089697, at *13 (W.D. Wash. Mar. 26,
2001) (same).

The court grants a $10,000 intiee award to Pointer.
1
I

% $10,000 / $1,750,000 = 0.57%.
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D. Class Administrator’'s Fee

Pointer also requests the court appragiministrative costis the amount of
$27,244.88 for Rust Consulting’s work as the settldradministrator. Mot. Final Approval 26
The administrator’s responsibiés included notifying a list of,159 potential class members of
the preliminarily approved settteent, resending notice for retechaddresses, determining the
validity of the 689 claim forms received, andakring disputes regarding amounts to be
distributed. See generallfikus Decl., ECF No. 51-2; Pik@&uppl. Decl. § 4. Upon final
approval of the settlement, Ruweill distribute to688 class members who sent valid and timely
forms. Given the relatively large size of ttlass, the court finds ¢hadministrator’s fees
substantially justified.See Ching2014 WL 2926210, at *2 (approving an estimated $15,000
claims administrator fee for sixty-eight claim®zga v. U.S. Remodelers, Indo. 0905112,
2010 WL 3186971, at *2 (N.D. Cal. Aug.9, 2010) fgiag $10,000 to the claims administrator
for 156 claims)Chu v. Wells Fargo Investments, LUIo. 05-4526, 2011 WL 672645, at *1

(N.D. Cal. Feb. 16, 2011) (granting $40,528.08asts for 1,320 class members and $6,900,000

settlement amount). Accordinglhe court approves the class adisirator fee in the amount of

$27,244.88.See Vasque266 F.R.D. at 484 (approving $25,000 administrator fee awarded jn

wage and hour case involving 1@@tential class members).

E. Cy PresDistribution

Because most class action settlements re@suliclaimed funds, a plan is required

for distributing those fundsSix (6)Mexican Workey904 F.2d at 1305. The methodcgfpres
distribution allows unclaimed funds to beihétie entire class, albeit indirectlyd. at 1305. The
cy presdoctrine requires any award to qualify as “tlext best distributionto giving the funds
directly to the class memberBennis v. Kellogg Co697 F.3d 858, 865 (9th Cir. 2012). “Not
just any worthy charity will qualify as an appropriatepresbeneficiary[;]” there must be “a

driving nexus between th@aintiff class and they presbeneficiary.” Id. A cy presdistribution

is an abuse of discretion ifale is “no reasonable certainty” treaty class member would benef
from it. Id.
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As noted above, although the copiréliminarily approved the use of presfor
distribution of payments too sth&éo warrant pro rata distribution in its prior order, the court
noted the absence of a court-apm@d charity to act as a reapit. Order 16 n.5. As the court
wrote at the time, “[i]n pringle this strategy is acceptabéthough more detail will be
necessary before the court can approve ttiesent finally, including about the proposed
prescharity.” Id.

The parties subsequently submitted a stipulation regacgipges As class
counsel explain in the stipulation, tby presbeneficiary will receiveudnds (1) if the amount of
unclaimed funds from the Net Settlement Foerhaining after the payment of the employer’s
share of payroll taxes is too small to warrantisgrbution to the class qR) if any settlement
checks remain uncashe@y PresStip. 2. Although these funds may be relatively small, or e
zero, the court is satisfied that the partiesigeated beneficiary would be “the next best
distribution” in the event giving the funds dirlycto the class members is not necessary to
achieve a fair outcome, all things consider@&tie parties have designated Legal Aid Society -
Employment Law Center as thg presbeneficiary. Id.. The Society’s mission is to “advance
justice and economic opportunity for low-incoeople and their families at work, in school,

and in the community.’Seel.egal Aid Society — Employnmt Law Center “Mission” at

https://las-elc.org/mission. As part of thework, Legal Aid Society “provides about 3,000 low;

income workers across California with free andftdential legal servicesach year through a

variety of clinics” and provides “informaticand one-on-one counseling about employment ri

ven

ghts

and discrimination, workplace safety, denialv@fges, unemployment benefits, harassment, and

wrongful termination, among other issueSéelegal Aid Society — Employment Law Center

“Get Legal Help” athttps://las-elc.org/legal-helpAlthough the record does not reveal the

geographic distribution of theass, it is a statewide slaand BANA has bank locations
throughout the state. Thus, because there exisisving nexus between the plaintiff class an
thecy presbeneficiary,” the court appves Legal Aid Society as tlog presbeneficiary.

1
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VII.

CONCLUSION

In conclusion, the court APPROVES:thlass settlement as follows:
1. The court CERTIFIES the class defined above;
2. The court GRANTS final appwal of the settlement;
3. The court AWARDS an incentive paymt of $10,000.00 to the named plaintiff,
Ilvan Dexter Pointer;
4. The court APPROVES Legal Aid Sogret Employment Law Center as tbg
presbeneficiary;
5. The court AWARDS administration sts in the amount of $27,244.88 to the
settlement administrator Rust Consulting;
6. The parties and the settlement administrator shall perform their respective
obligations under the terms thfe settlement agreement;
7. The court APPROVES attorneys’efe in the amount of $437,500.00; and
8. The court APPROVES reimbursement of costs in the amount of $15,000.00.
This order resolves ECF Nos. 50 and 51.

IT IS SO ORDERED.

DATED: December 20, 2016.

UNIT TATES DISTRICT JUDGE
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