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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | UNITED STATES OF AMERICA No. 2:14-cv-0578 MCE AC (PS)
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | ESTATE OF CIPRIANO ESPINOR, et al|,
15 Defendants.
16
17 Pursuant to Local Rule 302(c)(19), tmsitter came before the court on May 11, 2016 [for
18 || hearing on plaintiff's motion for default judgenmeBCF No. 33. Attorney Paul Butler appeared
19 | telephonically on behalf of theahtiff. There was no appearance by defendants. On review of
20 | the motion, the documents filed in suppoand good cause appearing therefor, THE COURT|
21 | FINDS AS FOLLOWS:
22 PROCEDURAL BACKGROUD
23 By this action, the United States seeksamay judgment for federal estate tax unpaid by
24 | the Estate of Cipriano Espinottlje Estate”) from the Estate, Michael C. Espinor (co-executqr
25 | and heir), Toni Hicks (co-executor and heimg@jrs John Espinor, Richard Espinor, Pauline
26 | DiBattista, Martha Espinor, and S&P Sheet MdtaC., and Wells Fargo Bank, N.A. ECF No
27

! No opposition was filed.
28
1
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1 (Complaint) at 1. Jurisdiction is projyefounded upon 28 U.S.C. sections 1340 and 1345
U.S.C. 88 6324(a), 7402 and 7403, and 31 U.S.C. § 3vV&Bue is proper in th judicial district
under 28 U.S.C. § 1391(b) since the tax liabsitecrued, decedent resided, and proceeds of
Estate were distributed here.

The Court’s record reflecthat all defendants were propesderved with the complaint
between March 25 and April 26, 2014. ECF N®42. Defendants Martha Espinor and Wells
Fargo have both answered the complaint thincz@unsel, but the other named defendants ha
not appeared and have expressedntention to appear either propria persona or through
counsel. Wells Fargo has been dismissed ttaraction. ECF No. 34. Default was entered
the Clerk of this Court on September 26, 2014jreg} all remaining defendants except Marthd
Espinor. ECF No. 23. Plaintiff filed the instaviotion for entry of Default Judgment on Marc
18, 2016. ECF No. 33.

FACTS

Cipriano Espinor died testate on OctoberZl®)4. ECF No. 1 (Complaint) at 112. Afte

Cipriano’s death, co-executavtichael C. Espinor and Toni Bsmor Hicks administered the
estate informally, without court supervision, aneiythook actions withoutaurt approval._Id. at
19 14, 16. Decedent’s will containetipmur-over” clause directing #t residuary assets were t
be transferred into a Family Trust executed on April 22, 1997, and distributed in accordan
its terms. Cipriano and his wife Nora, who preelased him, were grantors and initial trustee
and they were succeeded by Michael C. Espinor and Toni Hicks as trustees. Id. at {{17-1
Family Trust directed, among other things, tiiadn death of the greors the trustee was
required to set aside sufficient assets to be tspdy federal estate tabebts and obligations of
either of the grantors due and owing, and diretiteddisposition of theemaining assets to the
named defendants. Id. at |9 20-29.

The complaint identifies real property, buss@ssets and retirement accounts that we
under the control of the eustee defendants at the timeGipriano’s death. Id. at ] 30-31.
The Form 706 Estate Tax Return filed by the co-exesuisted fair market values of all assetg

the Estate, reflecting a total estate valué®mfi20,869._Id. at § 32. On or about June 26, 200
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executor Michael Cipriano filed an election to dgfayment of estate taxes five (5) years and
thereafter to pay the remainingctgability in ten (10) annual inatiments. _Id. at { 33. In this
election, he admitted that the estate tax lighibtaled $1,586,551.00, of which the Estate ele
to defer $622,563. Id. at | 34.

On or about August 16, 2005, the executors naagguest for an extension to pay fedé
estate taxes that had been due a month edhanequest was granted, and the duly authoriz
delegate of the Secretary of Treasury continieemake timely assessments itemized in the
Complaint from January 17, 2006 through December 17, 2012. Id. at 35-36. Other agree
secure the debt to the United $&tto defer payments and entensi¢o assure satisfaction, we
negotiated between the Estate and the United Staézdhe next few years. Id. at { 37-39. (
June 14, 2012, the IRS declared the Estate to default of the installment agreement and
terminated it._Id. at T 43. On Novemi&1r2012, the Service sent notice and demand for
payment, id. at § 44, and by July 31, 2013, fedestidte taxes that remained due and owing
amounted to $621,850.85 and continued towtterest, id. at § 40.

The complaint asserts, id. a18, that with the tax burdemsatisfied, the following asse

were distributed by the co-egutors/co-trustees, Michaelgsor and/or Toni Hicks:

1. A car valued at $35,000 and cash payments and loans of $210,922 to

defendant Michael Espinor;

2. A pick-up truck valued at $35,000 and cash payments and loans of
$440,944 to defendant Toni Hicks;

3. A Truck valued at $20,000 and $212,228.00 in cash payments and g
defendant Richard Espinor;

4. Two (2) Ford automobiles valued at $80,000 and $60,000, and $755,
cash payments and loansdefendant John Espinor;

5. Cash payments to Pauline DiBatttista of $33,840;

6. Cash payments of $27,500 to Craig Consalves;
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7. A cash loan of $120,000, and cdsiposits in the amount of $170,145 tg

S&P Sheet Metal, LLG.

These transfers are described as having bede ataa time when tHestate did not have

sufficient assets to pay its outstanding liabilitias|uding its federal estate tax liability, and, at

the time of filing, the Estate was in deficit witlgegd to its outstanding lalities overall. _Id. at
19 51-53.
PLAINTIFF'S MOTION

Plaintiff United States of America seeks erndfya default judgment against the Estate

Cipriano Espinor, Michael C. Espinor and Tony Hielesco-executors of ¢hEstate and Trustees

of the Espinor Family Trust and for the valugoabperty they receivefilom the estate before

taxes were paid, John S. Espin@rchard S. Espinor, Pauline DiBattista, and S & P Sheet Me¢tal,

LLC, for the value of property they received frtine estate before taxes were paid, penalties
interest on that unpaid obligation under 26 U.Sdction 6324(a). The alleged liability of the
individual non-executors is limited to the valofethe assets each received from the Estate as
trasnferees, trustees, and/or beneficiaries, tipetoate of judgment. The liability of the co-
executors is alleged to extend to the value dEsliate property they distributed in violation of
their fiduciary duty to pay federal estdéxes due pursuant to 31 U.S.C. 3713.

The First Claim for Relief seeks to recottee values received by the beneficiaries as

described above. ECF No. 1 (Complaint) at %64 The Second Claim for Relief seeks to h

the co-executors liable for tlemtire amount owed by the Estadbased upon their alleged breagh

of fiduciary duty in failing to discharge the Etalebts before distributing funds. Id. at Y 67
752

The United States has identdiehe amounts of taxes, statyt@dditions, and interest th

2 As corrected in plaintiff's Supplemehtdemorandum In Support Of Motion For Default
Judgment, ECF No. 36.

3 A Third Claim for Relief soughb foreclose on the tax liens &state Real Property or, if the
liens were transferred to a purcbasr security interest holdea,“like lien” upon the property in
the hands of the transferor under 26 U.S.C.88LGBrough 6324 and § 7403(c). Id. at [ 76-¢
This claim has been dismissedmaintiff's motion. ECF Nos. 32, 34.

4

and

old

1.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

had accrued against the Estate from the death ¢téskegtor to the date of the Complaint, id. at
36, and has identified the various amounts distribtaendividual benefi@ries in real property,
cash, or personalty, id. at  48. As of JulyZ&113, the unpaid balance of the Estate taxes du
was $621,850.85, plus unspecified accrued interesstatatory additions. Id. at § 36. As of
April 1, 2016, the accrued intesteand additions had incremkthe total amount due to
$817,944.66. ECF No. 33-1 (Memorandum in Support of Motion) at 7; EC No. 33-2 (Decl;
of Revenue Officer Adam Morgan).
LEGAL STANDARDS

Federal Rule of Civil Procedure 55(b)(2) péasdefault to be entered against a party v
has failed to plead or otherwise defend againstction. The grant of figment is not, however
automatic. Rather, whether to gréme relief is withinthe sound discretion of éhdistrict court.

Aldabe v. Aldabe, 616 F.2d 1089, 1092 (9th Cir. 198A)exercising thadliscretion the Ninth

Circuit has held that the court gnaeonsider the following factors:

(1) the possibility of prejdice to the plaintiff; (2) the merits of
plaintiffs substantive claim; (3) the sufficiency of the
complaint; (4) the sum of money sttake in the action; (5) the
possibility of a dispute conceng material facts; (6) whether
the default was due to exclda neglect; and (7) the strong
policy underlying the Federal Rgl®f Civil Procedure favoring
decisions on the merits.

Eitel v. McCool, 782 F,.2d 1470, 1471-1472 (9th Cir 1986).

As a general rule, once default is entered,-pleldded factual allegations in the operat

complaint are taken as true, except for those dlmgarelating to damages. TeleVideo Sys.,

v. Heidenthal, 826 F.2d 915, 917-18 (9th Cir. 198&r curiam) (citing Geddes v. United Fin.

Group, 559 F.2d 557, 560 (9th Cir. 1977) (peram)); see also Fair Housing of Marin v.

Combs, 285 F.3d 899, 906 (9th Cir. 2002). Altgb well-pleaded allegations in the complain
are admitted by a defendant’s failure to respondgéssary facts not contained in the pleadin

and claims which are legally insufficient, are astablished by default.Cripps v. Life Ins. Co.

of N. Am., 980 F.2d 1261, 1267 (9th Cir. 199@iting Danning v. Lavine, 572 F.2d 1386, 138

(9th Cir. 1978)); accord DIRECTV, Ing. Huynh, 503 F.3d 847, 854 (9th Cir. 2007) ([A]

defendant is not held to admadts that are not well-pleadedtoradmit conclusions of law”)
5
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(citation and quotation marks omitted); Algne Alameida, 334 F.Supp.2d 1221, 1235 (S.D.

2004) (“[A] default judgment may not betered on a legally insufficient claim.”).
A party’s default conclusively establishtbsit party’s liabiliy, although it does not

establish the amount of damages. GeddesF5&®9at 560; cf. Adriana Int'l Corp. v. Thoeren,

913 F.2d 1406, 1414 (9th Cir. 1990) (stating indbmetext of a default entered pursuant to
Federal Rule of Civil Procedure 37 that the ditfeonclusively established the liability of the
defaulting party).

DISCUSSION

The Eitel Factors

A. Factor One: The Possibility &frejudice to the Plaintiff

The United States has been denied paymesstate taxes for over t¢h0) years. It has
long forborne from seeking a default judgmertd given extensions to the executors and
beneficiaries to whom Estate assets were tesresd informally while tax responsibilities were
ignored. Should judgment be withheld here, wlitleesfacts are clear and the delay is palpabl
would only serve to encourage other executatsk@neficiaries to takaistributions without
regard to the tax requirements. The United Siatekearly prejudiced by its present inability tc
collect taxes owed. Absent default judgmenrg, thnited States would be without recourse for
recovery. This factor favors default judgment.

B. Factor Two: The Merits of Rintiff's Substantive Claims

The United States has presented a detailalysia of the amounts due and owing in es
taxes, relying in great part on the values set by the co-executors/co-trustees in the Estate

Return they filed on January 13, 2006. ECF No433rhe Estate’s representative also prese

a copy the Last Will and Testament of Cipridggpinor, ECF No. 33-3, and the Espinor Family

Trust, ECF No. 33-5, with thattxen, the latter of which dirély addressed the duty of the
trustees/executors to fulfill their obligations to/ghe required estate taxes before distributing
corpus. ECF No. 33-5 at 3.4. These documentsedeas a whole clearly demonstrate plaintif
entitlement to the estate taxes that have bearrearage for many years. This factor favors

default judgment.
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C. Factor Three: The Sufficiency of the Complaint

The complaint is both factually and legally sufficient to support judgment. As the le
basis for its claims, the Unitede®¢s relies upon 27 U.S.C. § 6324(a), which imposes liability
failure to pay estate taxes upon stamees who are liable for suclxéa to the extent of the valu
they received, and 31 U.S.C. § 3713(b), which impbabgity on fiduciaries who pay claims td
beneficiaries before dischargitige taxes owed to the Governmhe These statutory provisions
indisputably establisthe government’s right to recovenpaid taxes from the executors,
beneficiaries, trustees and transferees.

The factual allegations of the complaint, andibits attached to the pleading, set forth
facts necessary to establish that outstandixestare owed from the Estate, and that the
defendants made and received distributions otaésen the Estate without first satisfying the
Estate’s tax liability.

This factor favors default judgment.

D. Factor Four: The Sum of Money at Stake

The question to be answered here iséhation between the amounit money at stake
and the seriousness of the defendants’ condUw. Estate was large and the beneficiaries mé
but the controlling factor is that the law was cledhe Estate taxes were to be paid before
distributions were made, both pursuant to tlaéuseés discussed above and the terms of the
testator's documents being administered byethexutors/trustees. While default judgment is

sometimes denied when a large sum of maséyolved, see, e.qg., Joe Hand Promotions v.

Streshly, 655 F.Supp.2d 1136 (S.D. Cal. 20@®yposed award amount of $100,975 was
“manifestly excessive under ettigy law”), the amount that thgovernment seeks here is not

excessive in light of the nature of the case.in J & J Sports Productions v. Hernandez, No.

2:09-cv-3389 GEB KJN, 2010 B. Dist. LEXIS 48191at *4 (E.D. Cal. May 17, 2010), the
statutes involved here affiatively contemplate the potenti@r large awards under certain
circumstances. Here, the sum at stake i®largt not disproportionate to the seriousness of
defendants’ conduct. Accordingly, this factlmes not weigh against default judgment.
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E. Factor Five: The Possibility of Bispute Concerning Material Facts

Upon entry of default, the well-plead allegatimighe complaint are taken as true. Fa

Housing of Marin v. Combs, 285 F.3d 899, 906 (9th 2002). Where, as here, sufficient fact]

have been alleged in the complaint as to thearmswering Defendants, nasgute exists as to th

material facts as a matter of law. See EkkEnt. Group, Inc. v. Crawford, 226 F.R.D. 388, 39

(C.D. Cal. 2005) (once default is entered, “thiereo likelihood thaany genuine issue of

material fact exists”); see also Twentietn@ey Fox Film Corp. vStreeter, 438 F. Supp. 2d

1065, 1071 (D. Ariz. 2006) (“[T]here is little possity of dispute conerning material facts
because (a) based on the entry of default, thet@ouaepts all allegations [the Complaint] as
true... and (b) [the defendant] has not madeadigympt to challenge [theéomplaint] or even
appear in this case.”).

There is no reason to belietraat the non-appearing Defendaobuld dispute the validity
of the facts alleged in the Complaint and docut@@im support of the motion. The Estate’s t3
liabilities were assessed on the basis of the sptirted liabilities presented in the federal esta
tax return. The co-executors/trustees similarly-segbrted the distributionsf Estate assets to
the non-appearing defendants, including distributions made to themselves. In light of theg
admissions, there can be no reaigtossibility of a factual dispatas to liability or damages.

F. Factor Six: Whether the Default Was Due to Excusable Neglect

Where a defendant has received a copy otdmeplaint, the possibility of excusable

neglect is remote. Elektra Entertainment, EZ8.D. at 393 (C.D. Cal. 2005). Each of the nor

appearing defendants here were propserved with this lawsuéts described above. Moreove
each was also served by mail with the United St&equest for Entry of Default. Accordingly
there is no basis for a finding of excusable neglect.

G. Factor Seven: The Polidyavoring Merits Decisions

Although cases should be decided on thentsehenever reasohly possible, Eitel,
782 F.2d at 1472, this policy does not precludeudefadgment where, as here, the defendant

fail to appear or defend themselves after duecaotBee, e.qg., Craigslist, Inc. v. Naturemarket

Inc., 694 F. Supp. 2d 1039, 1061 (N.D. Cal. 2010) (where defendant’s failure to appear m;
8
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merits decision impracticable, if not impossildefault judgment is warranted); Hartung v. J.D.

Byrider, Inc., 2009 U.S. Dist. LEXIS 54415 *14 (E.Dal. 2009) (impracticability plus absenc;
of defendant’s infancy or incompetence renders default judgment reasonable). This facto
accordingly does not weigh againsg #ntry of default judgment.

. Damages

Plaintiff seeks damages based on the amouietiefral estate taxelsie and owing as of

April 1, 2016, as supported by the Affidavit angpbplemental Affidavit of IRS Revenue Officef

Adam Morgan. ECF 33-2, 36-1. The United States also seeks an award of additional intg
accrued from April 1, 2016, to the date of judgmaas “such additional statutory additions as
provided by law to have accrued” as to the téstend as to the individual defendants to the
degree they received property vaduas of the date of decedents death. This Court is not in
position to calculate these additional elemendamhages and will, therefore, establish the ba;
liability of each defendant as of April 1, 2016.Plaintiff seeks additional damages, it must se
to amend the judgment under Federal Rule of Civil Procedure 52(b). Such a motion must
calculate and document the exact amounts W@ded against each defendant for those
damages. If Plaintiff fails to timely seek summendment, such failure should be construed a
waiver of additional damages.

Having considered the Affidavits of RevenQ#icer Morgan and reviewed the exhibits

thereto, the undersigned finds as follows:

1. As of April 1, 2016, The Estate of Cipria Espinor is liable for a total of $817,944.
in unpaid federal estate taxes.

2. Michael C. Espinor and Toni Hicks, coeoutors and co-trustees, distributed propsd
of the Estate prior to fully paying the fedeestate tax liabilities. They were aware
the Estate’s tax liabilities, and did reek and were not granted discharge from
personal responsibility under 26 U.S.Q24. Accordingly, Michael C. Espinor an
Toni Hicks are jointly and severalligble for the full $817,944.66 in unpaid federal
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. Michael C. Espinor is jointly liable as amdividual transferee, under 27 U.S.C. §

. Toni Hicks is jointly liable as an indidual transferee, under 27 U.S.C. § 6324(a),

. Richard Espinor is jointly liable as amdividual transferee, under 27 U.S.C. §

. Pauline DiBattista is jointly liable & individual transferee, under 27 U.S.C. 8

. Craig Gonsalves is jointly liable as emtlividual transferee, under 27 U.S.C. §

. S&P Sheet Metal, LLC, is jotly liable as an individuakransferee, under 27 U.S.C.

estate taxes, pursuant to 31U.S.C. § 3713(b).

6324(a), for the value of the $219,922 infcpayments and loans and the vehicle
valued at $35,000 that were distributed tm lais a beneficiary before the Estate tax

obligation was satigd, totaling $245,922.

the value of the $440,944 in cash paymamid loans and the vehicle valued at
$35,000 that were distributed to her as a fieiaey before the Estate tax obligation
was satisfied, totaling $475,944.00.

6324(a), for the value of the $212,338 infcpayments and loans and the vehicle
valued at $20,000 distributed to him as adfeciary before the Estate tax obligation

was satisfied, totaling $232,111.00.
for the value of the $755,826 in cash paymanis loans and two vehicles valued
collectively at $140,000 distributed him as a beneficiary before the Estate tax

obligation was satfied, totaling $895,826.00.

6324(a), for the $33,840.00 in casbktdbuted to her as a bdiwary before the Estats

tax obligation was satisfied.

6324(a), for the $27,500.00 in cawsh distributetdim as a beneficiary before the

Estate tax obligation was satisfied.

6324(a), for the value of asselistributed to it as a benefary before the Estate tax

* The burden lay with those who would claim ttfe government’s priority does not apply to
prove under 31 U.S.C. 8§ 3713. United States v. Cole, 733 F.2d 651, 654 (9th Cir. 1984).

10
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obligation was satisfiedotaling $290,145.00.
CONCLUSION

For the reasons explained above)$THEREBY RECOMMENDED that:

1. Plaintiff's motion for default judgment, ECF No. 33, be GRANTED; and

2. Judgment be entered against all remaimieendants except Martha Espinor, jointl

and severally, and damages ordarethe amounts specified above; and

3. The United States shall bet#led to seek amendment of the judgment pursuant tg

Federal Rule of Civil Procedure 52(b),dollect accrued interest, fees, costs and
penalties accrued to the dateJatigment as permitted by law.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 6389(1). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judgémdings and Recommendationgailure to file objections
within the specified time may waive the rightappeal the District Court’s order. Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir.1998); Martinez v. Ylst, 951 F.2d 1153, 1156-57 (9th (

1991).
DATED: May 16, 2016 . -
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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