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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 GUILLERMO CRUZ TRUJILLO, No. 2:14-cv-0584 JAM AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | HITHE, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding prasd in forma pauperisith a civil rights
18 | action under 42 U.S.C. 8 1983 against Correctiofftat€ Hithe, the sole remaining defendant.
19 | Currently under consideratios defendant’s motion for summary judgment on grounds that: (1)
20 | plaintiff has failed to administratively exhaumss claims, and (2) the claims are barred by the
21 | applicable statute of limitations. See generally ECF No. 105 etFs®ghe reasons stated belgw,
22 | the undersigned will recommend that the motior summary judgment be granted due to
23 | plaintiff’s failure to exhaust administrative redies. As a result, the undersigned declines to
24 | reach the statute of libations argument.
25| I. RELEVANT PROCEDURALHISTORY
26 A. Defendant’s Motion to Dismiss
27 On September 14, 2015, defendant filed a omottd dismiss on the ground that plaintiff
28 | had not exhausted his second amended compl&AG*) and that this was evident on the face
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of the complaint. ECF No. 53-1. On November 30, 2015, in what appears to have been g
attempt to assert that he hagkh deprived of complete admimatve proceedings, plaintiff filed

an opposition to the motion, arguing that the omto dismiss should be denied because the

appeals coordinator had acted il lfaith. Specifically, plaintiff aserted that the coordinator had

denied plaintiff the return of 602 appeal formsebhhad, in turn, effectiely prevented plaintiff
from exhausting all administrative remedies. E€& No. 55 at 1-2. Hirther contended that
were the court to deny the motion to dismiss, he would be able to show that he had attem
exhaust all administrative remedies. See id. at 2-3.

On September 7, 2016, the undersigned deterntitegdt was not clear on the face of tf
complaint that plaintiff had failed to exhaugts a result, it wasascommended that defendant
Hithe’s motion to dismiss be denied withquejudice to the filing o& motion for summary
judgment on the same issue. ECF No. 73 Hd.7-On October 27, 2016, the district court judg
adopted these findings. ECF No. 74. Thereaftiscovery proceedings began. See generally
ECF No. 76 (issuance discovery order).

B. Defendant'sMotion for Summary Judgment

Defendant Hithe’s motion for summary judgm was filed on April 25, 2018. ECF No.
105. Pursuant to Woods v. Carey, 684 F.3d 934, 936 (9th Cir. 2012), defendant sent a R4

notice with the motion, which explained to pitif what was required to oppose the summary
judgment motion._See ECF No. 105-1. Nevertheldastiff has not filel an opposition to the
motion. Consequently, on May 29, 2018, counsel féerdant filed a declanain in lieu of reply
stating that under Local Rule 280(1) the court may deem pidiff's failure to oppose the

motion for summary judgment aswaiver of any opposition the granting of the motion, and

nted tc

e

e

and

(2) because the time for the reply to any oppasihas expired, defendant’s motion for summary

judgment is deemed submitted. See ECF No. 106 at 1-2.
Il FAILURE TO OPPOSE SMMARY JUDGMENT MOTION

Plaintiff has disputed neither the content ti@ authenticity of the records submitted b
defendant in support of the summary judgment omotiThe court may therefore assume that 1

facts supported by that showinggamcontroverted. See Fed. Rv.(®. 56(e)(2); see generally
2
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Beard v. Banks, 548 U.S. 521, 527 (2006). The aoast also, if appropriate, enter summary

judgment against plaintiff._See Fed. R. Civ. P. 56(e)(3). Furthermore, because plaintiff re
the Rand notice and has not timely opposed theoméor summary judgment, the court finds
that plaintiff has waived his opportunity to ogeadt. See E.D. Cal., L.R. 230(I) (2009).
Accordingly, the instant motion is eeed submitted and ready for review.

[I. PLAINTIFF'S ALLEGATIONS

In the SAC, plaintiff alleges that Correctional Officer Hithe used excessive force in
violation of plaintiff's Eighth Anendment rights after plaintiff &fused to relinquish [his] boxer
shorts in front of female corcgonal officer[]s.” ECF No. 36 &-4 (brackets added). On the
same day, plaintiff was also wrongfully written igp disobeying orders.dl Plaintiff contends
that he “used the prisoner grievance procedueglable . . . to try and cease and solve the
problem.” 1d. at 5. His appedtave been “rejected . . . cancelled and . . . not authorized to
bypass any level.”_ld.

V. MOTION FOR SUMMARY JUDGMENT

A. Defendant’'sArgument

ceivec

Defendant maintains that there is no genuispuie as to any material fact with respedt to

non-exhaustion and application of ttatute of limitations. Accordgly, he contends that he is

entitled to judgment as a mattd#rlaw. See ECF No. 105-2 atl3. In support of this argumen
he has provided declarations, documents, depodttanscripts and other materials in complia
with Federal Rule of Civil Procedure 5§(t)(A)-(B). See generally ECF No. 105 et seq.

B. Plaintiff's Response

As previously noted, plaintiff has nopposed the motion feummary judgment.

V. APPLICABLE LAW

A. SummaryJudgnent Generally

Summary judgment is appropriate whenrtin@ving party “shows that there is no genui
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.”_Nursing Home Pension Fund, Local
3
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v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of mateah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogagmrswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible eween support the fact.” Fed. R. Civ. P.
56(c)(1)(A)-(B).

B. Exhaustion Standards

1. Prison Litigation Reform Act

ng

Because plaintiff is a prisoner challenging the conditions of his confinement, his clajms

are subject to the Prison Litigation Reformt APLRA"), 42 U.S.C. 8 1997e(a). The Act

requires prisoners to exhaust available adstiaiive remedies befe bringing an action

challenging prison conditions undsction 1983._Id. “The PLRAandates that inmates exhaust

all available administrative remedies befbiliag ‘any suit challenging prison conditions,’

including, but not limited to, suits under § 1983.” Albino v. Baca, 747 F.3d 1162, 1171 (9tl

2014) (quoting Woodford v. Ngo, 548 U.S. 81, 85 (2008)fy]ailure to exhaust is an affirmativ

defense under the PLRA.” Jones v. Bock, 549 W98, 216 (2007). Itis the defendant’s burg

“to prove that there was an aledile administrative remedy, andattthe prisoner did not exhaus

that available remedy.” Albino, 747 F.3d at 117#ir{g Hilao v. Estate of Marcos, 103 F.3d 7¢

778 n.5 (9th Cir. 1996)). The burd#éren “shifts to the prisonéo come forward with evidence
showing that there is something in his paie case that madedlexisting and generally
available administrative remediasavailable to him.”_Id.

Regardless of the relief sought, a prisonestnpurrsue an appeakttugh all levels of a
prison’s grievance process as long as some reneeayins available. “The obligation to exhal
‘available’ remedies persists as longsage remedy remains ‘available Once that is no longer
the case, then there are no ‘remedies . . . available,” and the prisoner need not further pur

grievance.”_Brown v. Valoff, 422 F.3d 926, 935 (@h. 2005) (emphasis and alteration in
4
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original) (referencing Booth \Churner, 532 U.S. 731 (2001)).

“Under 8 1997e(a), the exhaustion requiratrténges on the ‘availablility]’ of
administrative remedies: Aninmate . .. medbaust available remedies, but need not exhau
unavailable ones.” Ross v. Blake, 136 S.X850, 1858 (2016) (bracketsoriginal). In
discussing availability in Ross the Suprenwuf identified three circumstances in which
administrative remedies were unavailable: (1) where an administratnezly “operates as a
simple dead end — with officers unable or consistaunwilling to provide any relief to aggrieve
inmates;” (2) where an administrative scheme is “incapable of use” because “no ordinary |
can discern or navigate it,hd (3) where “prison administrators thwart inmates from taking
advantage of a grievance process through mattimanisrepresentation, or intimidation.” Ro
136 S. Ct. at 1859-60. “[A]side from [the unavhildy] exception, the PLRA text suggests nq
limits on an inmate’s obligation txhaust — irrespective of any &pal circumstances.” _Id. at
1856 (brackets added). “[M]andagcexhaustion statutes likke PLRA establish mandatory
exhaustion regimes, foreclosingdjcial discretion.”_Id. at 1857.

2. California Requlations Governing Exhaustion

“The California prison system’s requirements ‘define the boundaries of proper

exhaustion.” _Marella v. Terhune, 568 F.3d 102427 (9th Cir. 2009) (quoting Jones, 549 U.

at 218). In order to exhausie prisoner is required to comfgehe administrative review

St

0|

Drison(

process in accordance with allppable procedural tes. Woodford, 548 U.S. at 90. Californ[j\

regulations allow a prisoner toppeal” any action or gxction by prison staff that has “a materigl

adverse effect upon his or her health, safetyyaifare.” Cal. Code Regs. tit. 15, § 3084.1(a)
(2017)! The appeal process is initiated by the inmate’s filing a “Form 602” the “Inmate/Pa
Appeal Form,” “to describe thepecific issue under appealdathe relief requested.” 1d., 8
3084.2(a). “The California prisonigwance system has three |esvef review: an inmate
exhausts administrative remedies by obtainidga@sion at each level.” Reyes v. Smith, 810

I

L All citations to Title 15 of theCalifornia Code of Regulatiorsge, unless otherwise noted, for
the current version, which has been umge, in pertinent part, since January 2011.
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F.3d 654, 657 (9th Cir. 2016) (citing Cal. Cdelegs. tit. 15, § 3084.1(b) (2011); see Harvey \.

Jordan, 605 F.3d 681, 683 (9th Cir. 2010)).

Each prison is required to have an “appealordinator” whose job is to “screen all
appeals prior to acceptance and assignmemefoew.” Cal. Code Regs. tit. 15, § 3084.5(b).
The appeals coordinator may refuse to accepipaeal and does so either by “rejecting” or
“canceling” it. 1d., 8 3084.6(a) (“Appeals may tegected pursuant to subsection 3084.6(b), O
cancelled pursuant to subsecti3084.6(c), as determined the appeals coordinator.”).

“Cancellation” is reserved for those appealsch the inmate cannot simply correct. F¢

example, an appeal can be cancelled if the actiomploned of “is not within the jurisdiction” of

the CDCR, or if time limits for submitting treppeal have been exceeded. Id., § 3084.6(c)(1
(4). Upon “cancellation” of the geal, the inmate’s only recoursihe still wishes to pursue it,
is to show that the reasorvgn for the cancellation was inacc@rat erroneous, or that “new
information” now makes it eligibléor review. _1d., 8 3084.6(a)(3)4acelled appeal may later b
accepted “if a determination is made that canttetlavas made in error or new information is
received which makes the appeal eligible for further review”).

According to the regulations, “a cancellation or rejection decision does not exhaust

administrative remedies.”_Id., 8 3084.1(b). Outside of any exceptions outlined in the regulations

“all appeals are subject tafard level of review, as deribed in section 3084.7, before
administrative remedies are deemed exhausted.” Id.

VI. UNDISPUTED MATERIAL FACTS

For purposes of summary judgment, the follogvfacts are undisputed by the parties o

are found to be undisputed pursuant ie tiourt’s review of the evidenée.
o At all relevant times, there was an administ@appeal process alatle at Folsom Statg
Prison. ECF No. 105-3 at 11 8-14; ECF No. 105-8 at 1 1-4 (prison official describi

grievance system; deciag it instituted in 1993).

2 These facts are taken from defendant HitiS¢&tement of Undisputeghacts (ECF No. 105-3)
and supporting declarations and exhibits (BE&IS. 105-4 to 105-9). Plaintiff has neither
disputed these facts nor submitted an opposition to these materials.
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At times during the relevant period in gtien, plaintiff availed himself of the

administrative appeal procesSee ECF No. 36 at { 12-13.

The SAC was signed on October 22, 20td was filed on October 27, 2014. ECF No|

36atl,?7.

In the SAC, plaintiff alleges that defeéant Hithe and an unknown co-worker used
excessive force against him at Folsom StaigoRrand that on that day, he also receive
two rules violation reports for disoygeg orders. ECF No. 36 at 2-4.

Plaintiff contends that defendant Hithe usexte against him on three separate dates:
May 19, 2011, October 26, 2011 and November 5, 2011. See ECF No. 105-9 at 54
(plaintiff's Interrogatory Response Noadtached to Ehlenbach declaration).

When asked for log numbers for the admrnaiste appeals and/or grievances plaintiff
alleges have exhausted his SAC claims, pféirsted the following seven appeals: FS
0-16-01129, FSP-0O-16-1274, FSP-0-16-00671, FSP-0-16-00691, FSP-0O-16-0031
FSP-0-16-00449 and FSP-O-16-00760. See EQFLB5-9 at 40-41, 47-48 (plaintiff's
Interrogatory Response No. 1 [two setthched to Ehlenbach declaration).

None of the seven appeals plaintiff claiare relevant to this complaint include
allegations that defendant Hithe usedessive force against plaintiff on May 19, 2011

October 26, 2011 or November 5, 2011. E€& No. 105-4 at 1 7-14 (declaration of

appeals coordinator Peterson diésng content of plaintiffsappeals); see also ECF Nopg.

105-5 to 105-7 (copies of appeals aabininistrative responses at issue).

None of the seven appeals plaintiff assertg@eyant to this complaint reached the thi
level of review._See ECF No. 105-4 at 1 7-14 (Peterson declaratiog fistl levels of
each of plaintiff's appeals¥ee also ECF Nos. 105-5165-7 (copies of appeals and
administrative responses at issue).

None of the seven appeals plaintiff claime eglevant to this complaint were exhauste
prior to plaintiff filing his SAC in this cour See ECF No. 105-4 at 1 7-14 (Peterson
declaration identifying final level review datesplaintiff's appeals)see also ECF Nos.

105-5 to 105-7 (copies of appeals and aistiative responses with dates of final
7
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administrative review all of which are in 2016ge also ECF No. 1 at 1 (filing date of
original complaint stamped 10/29/13); sesodECF No. 36 at 1 (filing date of SAC
stamped 10/27/14).

VIl.  ANALYSIS

Defendant has clearly establightat plaintiff failed to exhaust his claim that Hithe usg

excessive force against him. First, defendastdmwn that: (1) at thene plaintiff lodged his

D
o

grievances against him, Title 15 of the Califor@iade of Regulations required that a three-tiered,

formal appeals process be completed prior todfisait in federal court, and (2) this process w
available to plaintiff. _See BENo. 105-2 at 2-4, 10-11 (citing Cal. Code Regs. tit. 15, 88
3084.7(a)-(c), (d)(3)); see also EGIBs. 105-3 at § 8, 105-4 at {1 4-14.

Next, referencing each of plaintiff's appgdled during the relevant period, defendant

Hithe asserts and the record provided showsnibia¢ of plaintiff's gri#ances put the prison on

notice regarding plaintiff's excessive force claiagainst him, let alone made it to the third level

of appeal without cancellatiorSee generally ECF No. 105-2 at 12:-see also ECF No. 105-3

11 15-29 (defendant Hithe’s undispdtfacts). In other wordapne of the appeal forms that

at

plaintiff had claimed in his interrogatory responsasild establish that he had met his exhaustion

requirement actually did so. Compare ECF Nab-9 at 40-41, 47-48 (plaintiff's interrogatory
responses identifying alleged exhausted apgpeaith ECF No. 105-4 at 1 5-15 (prison

authorities’ list of claims raised in appeal)d ECF No. 36 at 11 6-8 (plaintiff's excessive force

claim). Actual copies of these appeals accompany the summary judgment motion. See g

ECF Nos. 105-5 to 105-7. Plaintiff does not dispute these facts, nor does he challenge th

authenticity or the completeness of these denim Moreover, a review of the documents
provided by defendant Hithe does not indicatg #ny grievances filed by plaintiff were
improperly delayed, destroyed @ismissed by prison officials.

Finally, defendant Hithe arguésat in the alterative, a grant of summary judgment is
also proper because plaintiff failed to compleg dldministrative grievance process prior to fil
his SAC. _See ECF No. 105-2 at 12-13. Specifically, he points out et @arliest, plaintiff

raised his excessive force claim against bmOctober 22, 2014 in the SAC. See ECF No. 1
8
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2; see also ECF No. 105-3 at 11 6-7. Howeveksealen of the “related” appeals were submitt
by plaintiff to prison officials in 2016, years aft@aintiff had filed the SAC, and the prison did
not respond to those appeals until a significanbpehereafter. See ECF No. 105-2 at 12; se
also ECF No. 105-3 at {1 14-29. Thus, defendiithie contends, because 42 U.S.C. § 1997e
requires exhaustion to occur prtorthe filing of a complaint, pintiff's premature filing of the

SAC also warrants a grant of the summary juelghmotion._See ECFd\N 105-2 at 12-13 (citing
Rhodes v. Robinson, 621 F.3d 1002, 1005 (9th Cir. 2010) and McKinney v. Carey, 311 F.]

1198, 1199 (9th Cir. 2002) for exhaustion befodefal filing requirement Again, plaintiff
neither disputes these facts, does he challengéis argument.

In light of the above, the court finds thathé has adequately shawhat plaintiff failed
to exhaust his excessive force claims. Theretbeecourt will recommend that Hithe’s motion
dismiss be granted and that the action be disohisg@out prejudice for fidure to exhaust. See

Vaden v. Summerhill, 449 F.3d 1047, 1051 (9th 2006) (citing Wyatt v. Terhune, 315 F.3d

1108, 1120 (9th Cir. 2003)). In light of thesets, the court need not consider defendant’s
statute of limitations argument.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Defendant Hithe’'s motion for summary judgment (ECF No. 105) be GRANTED
the grounds that plaintiff lsafailed to exhaust his administrative remedies, and

2. This action be DISMSSED without prejudice.

These findings and recommendations are submitted to the United States District Juy
assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, the pigs may file written
objections with the court. $b a document should be captiori@bjections to Magistrate
Judge’s Findings and Recommendations.” The sastie advised that failute file objections
i
i
i
i

to

on

dge




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

within the specified time may waive the rightappeal the District Cotis order. Martinez v.
Ylst, 951 F.2d 1153 (9th Cir. 1991).
DATED: July 9, 2018 _ -
mrl-——" M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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