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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DAVID EDWARD FULLMORE, No. 2:14-cv-614-EFB P

Petitioner,

VS. ORDER AND FINDINGS AND
RECOMMENDATIONS'

McDONALD, Warden,

Respondent.

Petitioner is a state prisenproceeding with a petitidior a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. He challenggslgment of convictiorntered against him on
May 20, 2011, in the Sacramento County SugeCiourt (No. 09F06445) on three counts of
second degree robbery and one count of false iomprent, with findings that he personally us

a firearm. Petitioner seeks federal habeas reli¢hemgrounds that (1) thaal court’s failure to

declare a mistrial deprived him of his right to & taal, and (2) the trial court erred by imposing

a consecutive sentence on counts three and flpon careful consideration of the record and

! Respondent did not respond to the court’s odifecting him to comiete and return the
form indicating either his coest to jurisdiction of the magjirate judge or request for
reassignment to a district judgé@ccordingly, the clerk will be dected to randomly assign this
case to a district judge.

2 Petitioner raised this second clairrhis August 29, 2014 motion to amend. ECF No
16. Although the court granted the motion, jp@tér never filed an amended petiticBeeECF
Nos. 17, 19. In an abundance of caution, the court will address this sentencing claim in aq
to the mistrial claim that petdner presented in his originaltg®n (and also repeated in his
motion to amend) SeeECF No. 1.
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the applicable law, the undegsied recommends that petitioneajsplication for habeas corpus
relief be denied.
l. Background
In its unpublished opinion affirming pebttier's judgment of@nviction, the California

Court of Appeal for the Third Appellate €rict provided the filowing factual summary:
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FACTS AND PROCEEDINGS

Defendants and Antonio Howard spéme night of August 25, 2009, at the
apartment of defendant Fullmore’s sistdycquia Fullmore. At the time, Nycquia
and defendant Nesbit were dating. Howiarthe half brother of three of
Nycquia’s children. Although not actually related, Fullmore and Howard were
close and referred to each other as “cousins.”

The apartment complex was locatedtrte a liquor store and a Payday
Loans. A Chevron gas station was locadembss the street. A Round Table pizza
was also located nearby.

Around 11:00 a.m. the next morning, on August 26, Nycquia and Nesbit
showered together. Aftshowering, Nycquia askedesbit to go to the liquor
store to get her some candy. Nesbitdédine but returned a few minutes later
because he needed more money. NestltFullmore then left the apartment
together. A short time later, Howard left the apartment to catch up to Nesbit and
Fullmore.

When he left the apartment, Nesbit was wearing a brown and white
checkered shirt and reddish jeans. Fullmore was wearing a white shirt and jeans.

All three men returned to the apaent about 10 minutes later; although
Nycquia testified her time estimates thg dathe robberies were not absolutely
precise. Upon their return, defendantd &loward watched television. Later,
Nycquia walked outside to the mailboxes to collect the mail, which was usually
delivered to the apartment complex beémn 11:00 or 11:15 a.m. While outside
Nycquia saw several police officers gtiesing people in the apartment complex.
Nycquia called Nesbit, who was still inside the apartment, and told him about the
police. Nesbit seemed agitated overgghene. A few minutes later, the police
knocked on Nycquia’s apartment door to irigeste two robberies that occurred at
the Payday Loans and Chevron earlier that day.

A. Count Two—Payday Loans Robbery
At approximately 11:20 a.m., M.Was walking to work at the Round

Table near the apartment complex. Befgoing to work, M.W. stopped at the
Payday Loans to cash a money order.
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As M.W. approached the Payday Loalms,saw two men standing beside a
garbage can. The taller man called asking M.W. to come over to where they
were standing. M.W. declined. Théléaman followed him into the Payday
Loans and stood looking over his shouldefore leaving. After cashing the
money order, M.W. walked out ofdhbuilding. Once outside, the taller man
grabbed his arm while the shorter man plibesilver gun with a black handle from
the right front pocket of his jeans,ated it in M.W.’s ribs, and said, “If you
move, I'm going to shoot you.” Thshorter man grabbed between $60 and $80
from M.W.’s pocket. The shorter méimen walked away and the taller man
followed a few seconds later.

M.W. called police to report the incide He describethe man with the
gun as a black man approximately five-fsot or five-foot-seven, weighing about
150 to 160 pounds. He had short hair, hayek, and was wearing a red shirt and
a white shirt and blue jeans. M.W. delsed the taller assailant as a black man
approximately five-foot-ten to six feet tall and weighing between 140 to 150
pounds. The taller man had a mustache, \adseown shirt and had dread locks in
his hair, which M.W. later clarified metahraids. M.W. described the gun as a
silver and black .32-caliber revolver.

While interviewing M.W. around 11:40 a.m. that morning, the officer
heard a dispatch report about a secatdbery that had jusiccurred at the
Chevron. The suspects were two black malenerally fitting M.W.’s description
of the two men who accosted him at the Payday Loans moments earlier.

B. Count Three—Chevron Robbery

Because Fullmore does not challenge his conviction for the count three
robbery of D.R. at the Chevron, and Nieshallenges his coneiion only to the
extent that insufficient evidence shols aided and abetted Fullmore in the
robbery, the facts regardingunt three are recounted irethght most favorable to
the judgment.Reople v. Sno\2003) 30 Cal.4th 43, 66.)

At approximately 11:30 a.m. that ddy,R. was at the Gdvron gas station
across the street from the Payday Loanslpmaging some items in the convenience
store. D.R. walked outside to her caram Fullmore approached her. While D.R.
sat in her car, Fullmore stood betweendber and the car to prevent D.R. from
closing the door. Fullmore demandedRDs money and pulled up his shirt to
reveal a silver gun in the riglont pocket of his jeans.

After rifling through her purse anddating only loose change, Fullmore
ordered D.R. into the conveniencerstto withdraw money from an ATM
machine. Nesbit followed them insid®nce inside, Fullmore stood beside D.R.
while she withdrew $200 and Nesbit talkedhe cashier. Fullmore took the
money directly from the machine and left. Nesbit immediately followed Fullmore
out the door. Before leaving, either Fullraar Nesbit told D.Rnot to call police.
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When officers arrived a short time 18t®.R. said she could not describe
the men very well because she did not ltmkclosely at their faces since she was
scared. She did say, however, thatrttas with the gun was black, 18 to 20 years
old, five-foot-six to five-footten with curly hair and that he was wearing a white
shirt and dark jeans. She said the gus sitver and that the man had light brown
eyes.

C. Surveillance Video

Surveillance video taken inside thee&vhon store shows D.R. in the store
purchasing items at 11:38 a.m. Thdeo also shows Fullmore, Nesbit, and
Howard in the store moments earlier. Both Fullmore and Howard are wearing
white shirts; Nesbit is wearing a brown and white checkered shirt.

Five minutes later, the surveillancelgo shows D.R. back in the store at
the ATM machine with Fullmore. Thaurveillance footagalso shows Nesbit
talking to the clerk while D.R. and Fullmore were at the ATM machine. Nesbit
exits the Chevron store almost immedigtafter Fullmore takes the money from
the ATM machine and leaves. The sultaeice video does not show Howard in
the store at that time.

There was no surveillance video showing the events at the Payday Loans.
D. Police Investigation

Due to its proximity to both robbe&s, police searched the apartment
complex where Nycquia lived and wherdaetelants and Howard had stayed the
previous night. The apartment manageedted officers to Nycquia’s apartment.

The police knocked and announced tlpegsence at Nycquia’s apartment
but no one answered. Police stationethatrear of the apartment saw what
appeared to be a black man’s hanatially trying to open a back window
through the blinds.

Nycquia finally walked over frorthe mailboxes where she had been
observing the police activity and gave offe@rkey to the apartment. She told
officers that Fullmore, Nesbit, and Hordavere inside, but only Nesbit and
Howard came out once the door was opened. Fullmore was gone.

When Howard left the apartment, he had long hair pulled back in a pony
tail. Howard was approximately si@et tall and weighed over 200 pounds.
Nesbit had a mustache, curly hair, avas wearing a blue basketball jersey.
Nesbit stood six feet tadind weighed about 195 pounds.

Police conducted separate field shaps for both victims with Nesbit and
Howard. After commenting the men looked like they had changed their hair or
clothes, M.W. identified Nesbit as the &llssailant and Howard as the gunman.
D.R. did not identify either man.
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Nesbit was arrested and gave a stateno police placing most of the
blame on Fullmore for the robberies. Belsubsequently determined Howard was
not involved and he was released from custody.

While searching the apartmettie police found a brown and white
checkered shirt. The police also founsilaer and black .32evolver loaded with
four live rounds, stuffed in a sock, andiden in the bedroom closet under some
towels. Although she later denied it atlirthe day of the robberies Nycquia told
officers the gun was Fullmore’s and thathasl put it in a sock on a shelf in the
closet.

After being threatened with jail, Mguia called Fullmore and told him to
come back to the apartment if he didmog wrong. Fullmore did not return. He
was arrested two days later. At the tiafdnis arrest, Fullmore was 5 feet 6 inches
tall and weighed 150 pounds.

The next week a detective met withW. and showed him surveillance
video still frames from inside the Chewr store. M.W. recognized Nesbit in the
still frames as the taller man at they®ay Loans because of his brown and white
checkered shirt, which looked identitalthe shirt police found in Nycquia’s
apartment. Although M.W. was sure abbig#t previous identi€ation of Nesbit,
he was unsure of his prior identification of Howard as the shorter gunman because
the gunman had short hair and Howard lwang hair pulled in a pony tail at the
field show up. After theletective showed M.W. ghotographic lineup containing
Fullmore’s picture, M.W. identified Finore as the man with the gun. The
detective did not show M.W. a photoghac lineup containingNesbit’s picture.

The detective also showed M.Wchires of the gun recovered from
Nycquia’s apartment. M.W. said it loakdéike the same gun used in the robbery.

The next day, the detective met with D.R. She, too, identified Nesbit from
still frames taken from the surveillaneeleo of the Chevron robbery. Like with
M.W., the detective showed D.R. the sgohetographic lineup of Fullmore. D.R.
identified Fullmore and said she thought he was the man with the gun at the
Chevron station. The detective al$mwed D.R. a photographic lineup containing
a picture of Nesbit. D.R. identifiddesbit as the man with Fullmore during the
robbery, although she could not say whetiiesbit did or said anything to her.

E. Trial

Defendants were tried jointly in 2011,arly two years aftetheir arrest.
Based on Nesbit's statements to polioglicating Fullmore in the robberies,
Fullmore’s counsel moved for separptees to avoid any Sixth Amendment
confrontation issues. Aftehe parties agreed Nesbit's statements would not be
introduced, the court denied the motion.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

During trial M.W. testified it had beeamlong time since the robbery and he
was not sure if the defendants werebkepetrators. Defendants’ appearance,
especially their hairstyles, had chandexn when they were arrested. Although
he originally testified Fullmore lookklike the shorter nmawith the gun, upon
closer inspection M.W. said he could nel if Fullmore was the gunman. M.W.
also testified that he did notes the taller assailant in court.

D.R. testified that Fullmore wdke man with thgun at the Chevron
station. She said two other men weuith Fullmore outside, one of whom she
identified as Nesbit. She also testified that Nesbit walked back into the Chevron
with her and Fullmore, and then walkegtside with Fullmore after he took the
money from the ATM machine.

Both M.W. and D.R. testified that the gun recovered from Nycquia’s
apartment looked like the gun used in tblelreries. The parties stipulated that no
name was registered to the gun with epartment of Justice, no latent
fingerprints were found on the gun, and tlatendants were excluded from being
contributors to a mixture dNA found on the gun from three different people.
The crime lab considered the inconcigsDNA mixture not suitable for either
inclusion or exclusion o$pecific contributors.

The jury also heard several phon@wersations between Fullmore and
Nycquia while Fullmore was in jail awaiting trial. During one call, Fullmore said
if there was video he was “going to belted.” In another, Fullmore apologized
to Nycquia for leaving the apartment kout first grabbing that “motherfucker,”
which Nycquia understood to mean the gun and marijuana. In a third call,
Fullmore and Nycquia joked about jumpgiout of the apartment’s back window.
Nycquia admitted she was aware her brottienbed out the back window of the
apartment the day of the robberies.atrother call to annknown acquaintance
made two days after being arrestédlimore said, “I don’t know, | think
somebody told on a nigga, like my cousiecause it was thred us. You know
what I'm saying? And this motherfucker not even in jail.”

The jury convicted defendants on all counts and found all enhancement
allegations true. Defendants timely appealed.
Cal. Court of Appeal Opion (“ECF No. 12-1") at 2-9.

On November 13, 2013, the California Court gip&al, Third Appellate District, affirme
petitioner’s judgment of conviicin in a reasoned opinion. ECF No. 12-1. On February 19, ?
the California Supreme Court summarily dahreview. ECF No. 13, Lodged Document
(“Lodged Doc.”) 6.
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I. Standards of Review Applicableto Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of

a

state court can be granted only for violations of the Constitution or laws of the United States. 28

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilson v. Corcorab62 U.S. , 131 S. Ct. 13, 16 (2010);

Estelle v. McGuire502 U.S. 62, 67-68 (1991ark v. Californig 202 F.3d 1146, 1149 (9th Cin.

2000).
Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amlaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decisionghwas based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of

holdings of the United States Sapre Court at the time of the lastisoned state court decision.

Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher __ U.S.
__,132 S.Ct. 38 (2011%tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citiglliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determin

what law is clearly establisHeand whether a state coupipdied that law unreasonably Stanley

633 F.3d at 859 (quotingaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit

precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [$reme] Court has not announced/farshall
v. Rodgers133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthewsl32 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so

widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
7
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be accepted as correctid. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddea” governing that issue.
Carey v. Musladin549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independguidgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.' Williams, 529 U.S. at 412See also Schriro v. LandrigaB50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergxtness of the seatourt’s decision."Harrington v.
Richter 562 U.S. , 131 S. Ct. 770, 786 (2011) (quotiadporough v. Alvaraddb41 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justifiaati that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenk@ohter131
S. Ct. at 786-87.

1

3 Under § 2254(d)(2), a state court decision Basea factual determination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

ng

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural pgiples to the contrary.Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “tieereason to think some other explanation for

the state court’s decision is more likelyd. at 785 (citingYlst v. Nunnemakeb01 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnson v. Williams___ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

De

—

o

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was

reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.
9
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A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 131 S. Ct. at 784. This court “mustel@nine what arguments or theories ...
could have supported, the stateid’s decision; and then it rmtiask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.Id. at 786. The petitioner bears “the burds
to demonstrate that ‘there was no reasonbéiis for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotRighter 131 S. Ct. at 784).

When it is clear, however, that a state cbad not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

II. Petitioner's Claims
A. Trial Court’s Failure to Declare a Mistrial

Petitioner claims that the trial court violateid right to a fair triawhen it denied his
motion for a mistrial after a detective inadvertendsgtified that Nesbit admitted to officers to
being with petitioner at Payday Loans. EC#&. Nl at 4. Although it &mowledged the parties’
previous understanding that Né@&bstatements to police wouttbt be introduced in evidence,
the trial court concluded that the detective’s “stistatement at the cdnsion near the end of
the trial” did not render the trial fuadhentally unfair. ECF No. 12-1 at Jhe trial court noted
that evidence of defendants’ presence togdtieeday of the robberiggear the location of the
Payday Loans had already been admitted, andheatiry could decide whether defendants w
together or not at that locatiomd.

On direct appeal, the appellate court rejegtetitioner’s argument #t the trial court had
abused its discretion in denying the mistrial motitwh.at 10-14. The appellate court determir

that the detective’s statement that Nesbit contesséeing with petitioner at the Payday Loan
10
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was not “incurably prejudicial” because theresvedready uncontrovertexidence showing that
petitioner and Nesbit were near the Payday kaanthe day of the robbery. As the court

explained:
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Id. at 10-11. The appellate court continued, esdfntiading that any erroin this regard was

harmless:

Fullmore and Nesbit stayed the previous night at Nycquia’s apartment, which was
located next to the Payday Loans. Theg ofathe robbery Fullmore and Nesbit left
Nycquia’s apartment to go to the liqugiore to buy her candy sometime after

11:00 a.m. The liquor store was locatedtrdoor to the Payday Loans. M.W.

was robbed around 11:20 a.m. The sulamte video from the Chevron station—
located directly across the street frime Payday Loans—also shows Fullmore

and Nesbit together at approximately 11a3h. In closing arguments, Fullmore’s
counsel even conceded Fullreawas in the area that day.

Based on the state of the evidence, the trial court was amply justified in
finding the detective’s statement that Niésbnfessed to being with Fullmore at
the Payday Loans was not incurably prejiadicThe trial court acted within its
discretion in denying thmotion for a mistrial.

Given the overwhelming evidence against defendants, we are satisfied the jury
would have convicted them of robbing M.®&en in the absence of the detective’s
cumulative testimony regarding Nesbit’s out-of-court statement that he and
Fullmore were at the Payday Loans.

The evidence at trial revealed the following: Based on M.W.’s eyewitness
account of the robbery, the shorter mathwhe gun was black, five-foot-six or
five-foot-seven, weighed 150 to 160 pousaasl had short hair and hazel eyes.
Fullmore matched that description. While it is true M.W. originally identified
Howard as the gunman, he later exprdsieubt about that identification because
Howard had a long ponytail at the fiddow up and the gunman had short hair.

At six feet tall and over 200 hundred poundsward was also physically much
larger than the gunman. When shaavphotographic lineup of Fullmore, M.W.
immediately identified him as the gunman.

Based on his observation of the crirveW. also described the taller man

who grabbed him as black, approximateiyeffoot-ten to six feet tall with a
mustache, short dreads or braids, aedring a brown shirt. When he was
arrested, Nesbit was six feet tall watirly hair and a mustache. The Chevron
surveillance video shows Nleit wearing a brown and \th checkered shirt that
morning, which police later found in Nyc@s apartment. M.W. also identified
Nesbit at the field show up as the tabessailant who grabbed him outside the
Payday Loans, and identified him agaiter seeing Nesbit ithe Chevron video
wearing the brown and white shirt.

11
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That M.W. did not definitively identyf Fullmore or Nesbit during trial is
not surprising. Trial occurred neatlyo years after M.W. was robbed, and the
defendants had changed their appearanceciefipeheir hairstyles. It is more
revealing that M.W. identified Nesbit in the field show up the day of the robbery,
confirmed his previous identification dfesbit a week later after seeing video
surveillance stills from the Chevromaimmediately picked Fullmore out of a
photographic lineup after he was arrested.

M.W. described the gun the man pullednr his right front pocket of his
jeans as a silver .32 revolver with adk handle. Similarly, Fullmore lifted his
shirt to reveal a silver gun in the rightnt pocket of his jeans when robbing D.R.
at the Chevron. A silver .32 revolveitiva black handle was found hidden in a
sock in Nycquia’s apartment—the same apartment where Fullmore and Nesbit had
been staying. And, Nycquia told officdafge gun was Fullmore’s. Both D.R. and
M.W. also testified the gun found in Nyaia’s apartment resembled the gun used
in each of their respective robberies.sBad on this evidence the jury reasonably
could have concluded Fullmore used the gun found in Nycquia’s apartment to rob
M.W. and D.R.

The fact that Fullmore’s fingerprisior DNA were not found on the gun is
not particularly meaningful. As the piax stipulated, it is only by chance that
someone leaves a latent fingerpramgd whether a person leaves DNA on an
object they handle depends on manydest Also, the DNA mixture was not
appropriate for including or eluding possible contributors.

Defendants’ conduct when police sgad the apartment complex also
shows a consciousness of wrongdoing whiehjtiny could have inferred against
defendants. Nesbit seemed agitated &igquia called and told him police were
outside. In an apparent attempt to raltes appearance, Nesbit changed his brown
and white checkered shirt to a blue ke&bhkll jersey. When police arrived at
Nycquia’s apartment a few minutes after Nycquia called Nesbit, Fullmore was
gone. He had climbed out the back windand fled. Fullmore did not return
when Nycquia called and told him to come back if he did nothing wrong.

Deliberately altering one’s appearanceesi rise to a consciousness of guilt
inference. People v. Cunninghaif2001) 25 Cal.4th 926, 1001.) So, too, does
fleeing from the scene or attempting tdénior suppress evidence and the jury was
so instructed.Reople v. Bradford1997) 14 Cal.4th 1005, 1055 [consciousness of
guilt may be inferred where defendant departs scene to avoid being observed or
arrested]People v. Watkin€2012) 55 Cal.4th 999, 1027 [hiding a weapon
evidences a consciousness of guilt].)

Fullmore’s recorded jail phone califso constitutéurther evidence
supporting defendants’ corotions. Fullmore told Nycquia he should have
grabbed the gun before he left, and jokbdut climbing out the back window of
the apartment when the police ardvé&ullmore also said his “cousin™—
Howard—Ilikely snitched because threettodm were involved and only Fullmore
and Nesbit were in jail, implying he and Nesbit had in fact committed the

12
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robberies. And most telling, Fullmoreradted that if thee was surveillance
video that he was “going to be fucked.”

Relying onPeople v. Navarret€2010) 181 Cal.App.4th 82&@avarrets,
defendants argue that improperly admittesfiteony alluding to a defendant’s purporte
confession requires a mistrial. That casgistinguishable, however. There a police
officer deliberately referred to the dafant’s suppressed statement implying the

defendant had already confessed to the critdeat pp. 830-831.) The court struck the
testimony and admonished the jury to dismelgit entirely, but denied defendant’s motion

for mistrial. (d. at pp. 831-832.) The appellatauct reversed holding the curative

L

14

instruction could not undo the mi@age inflicted by referring to the suppressed statemgnt.

(Id. at p. 834.) In reaching its decision, #ppellate court emphasid the case against
the defendant was “not overwhelming” and ttiegt detective had deliberately disobeye
the court’s order precisely to prejadithe jury against the defendamd. @t p. 834see
also id.at p. 836.)

Here, by contrast, the detective’s testimony referred to Nesbit admitting he was

near the Payday Loans with Fullmore, andthat he confessed to robbing M.W. The
direct and circumstantial evidence of defendants’ guilt, moreover, was substantial.

in Navarrete an admittedly “less than airtight cas&lajvarrete supra 181 Cal.App.4th at

Unlike

p. 834), the overwhelming weight of the evidershows that Fullmore and Nesbit robbed

M.W. at the Payday Loans. And nothing ie tlecord suggests the detective purposef
testified to Nesbit’'s statement to prejudicejing. As the trial court noted, the officer
was merely responding to an open ended queftion Nesbit’'s counsel as to why he d
not show M.W. a photographic lineup of Nesbit.

Even without the detective’s testimothat Nesbit confessed to being with
Fullmore at the Payday Loans, it is cleéayond a reasonabi®ubt the jury would
have convicted defendants of the comvi robbery. Defendants, therefore,
suffered no prejudice from angjle, inadvertent reference to Nesbit's statement at
the conclusion of trial. The statemevdas merely cumulative of other properly
admitted evidence.

ECF No. 12-1 at 11-14.

Petitioner has not shown he is entitled tdei@ml habeas relief on this claim. The

erroneous admission of evidenceedmot provide a basis for federal habeas relief unless it
rendered the trial fundamentally unfaa violation of due procesdHolley v. Yarborough568
F.3d 1091, 1101 (9th Cir. 2009). Evidence violatespioeess only if “there are no permissib

inferences the jury may draw from the evidencé&ainmal v. Van de Kamp26 F.2d 918, 920

“only where the ‘testimony is almost entirely ulmble and . . . the factider and the adversary

system will not be competent to uncover, recegnand take due account of its shortcomings

13
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Mancuso v. Olivare2292 F.3d 939, 956 (9th Cir. 2002) (quotBagrefoot v. Estelle463 U.S.
880, 899 (1983)). Even then, as the Ninth Circuit has observed:

The Supreme Court has made very feulings regarding the admission of
evidence as a violation of due procegdthough the Court has been clear that a
writ should be issued when constitutad errors have rendered the trial
fundamentally unfair (citation omitted), itas not yet made a clear ruling that
admission of irrelevant or overtly prejudicial evidence constitutes a due process
violation sufficient to warnat issuance of the writ.

Holley, 568 F.3d at 1101. Therefore, “under AEDR&en clearly erroneous admissions of
evidence that render a trial fumdantally unfair may not permit the grant of federal habeas
corpus relief if not forbiddehy ‘clearly established Federaiig as laid out by the Supreme
Court.” Id. Under these standards, the state appealtatd’s rejection of petitioner’s claim herg
does not support the granting of federal halveksf under AEDPA beasse the trial court’s
admission of the detective’s testimony did notaielany principle of clely established federal
law. Id.

Moreover, “[h]abeas relief igsually warranted only if thalleged constitutional errors
had a ‘substantial and injurioeffect or influence in detenmng the jury’s verdict.” Jackson v.
Brown 513 F.3d 1057, 1069-1070 (9th Cir. 2008) (quoBngcht v. Abrahamsob07 U.S. 619,
637 (1993)). The state appellate court deterdhimeessence, that any error in admitting the
detective’s testimony was harmless. This courtegjr As the state ap# court explained, the

detective’s statement was cumulative of othedevce that Nesbit was with petitioner at the

Payday Loans around the time the robbery was committed, and there was other significant and

substantial evidence of petitioner’s guilt. light of these circumstances, the detective’s
testimony would not have had a “stiéntial and injurious effectin the verdict irthis case.See
Brecht 507 U.S. at 623. Likewise, to the extpatitioner is claiming that admission of the
detective’s testimony violated his Sixth Amdment right to confront withesseseECF No. 16
at 6-8, he is not entitled to refi as Confrontation Clause violatis are also subject to a harmlgss
error analysis.SeeWhelchel v. Washingtp232 F.3d 1197, 1205-06 (9th Cir. 2000).
Petitioner has failed to demonstrate thatdbeision of the Califaria Court of Appeal

rejecting his argument that the trial court violateglright to a fair trial when it denied his motipn
14
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for a mistrial was contrary to or an unreaddaapplication of fedal law. Accordingly,

petitioner is not entitled teederal habeas relief with respect to this claim.

B. Trial Court’s Imposition of Consecutive Sentence

Petitioner also claims the trial court ertedimposing a consecutive sentence on counts
three and four “because sextjs] 236 & 654 preclude multiple punishment for a robbery whd
both are based on the same act or course of conduct.” ECF No. 16 at 3. He claims this is

violation of his Eighth anddurteenth Amendment rightsd.

On direct appeal, petitioner challengedtiined court’s imposition otonsecutive terms.

The state appellate court reasoned as follows:

Section 654 (Fullmore)

The jury convicted Fullmore of falsely imprisoning D.R. in count four.
Fullmore contends the trial court erred ifuseng to stay his count four sentence
under section 654. According to Fullmore, he harbored the single objective of
taking D.R.’s money; forcing D.R. baakto the Chevron station to withdraw
money from the ATM machinafter he obtained only loeschange at her car was
merely part of an indivible course of conduct to deprive D.R. of her personal
property as part of the robbery chargedount three. Although the probation
report also recommended staying the sec¢ under sectiddb4, the trial court
disagreed, concluding “there wan intent to rob and then a separate intent was
formed to actually force her from the velei into the Mini Mart.” We conclude
substantial evidence supports the toalirt’s finding and reject Fullmore’s
contention.

Section 654 provides in pertinent p&¢a) An act or omission that is
punishable in different waysy different provisions of law shall be punished under
the provision that provides for the longpstential term of imprisonment, but in

no case shall the act or omission be punished under more than one provision.” The

statute does not prohibit multiple convaets for the same conduct, only multiple
punishments. Reople v. Monarreg1998) 66 Cal.App.4th 710, 713.) “In such a
case, the proper procedure is to stay etx@cwf sentence on one of the offenses.”
(Ibid.)

In any section 654 inquirghe court must initially ascertain the defendant's
objective and intentReople v. Porte(1987) 194 Cal.App.3d 34, 38d¢rter).) “If
he entertained multiple criminal objectives which were independent of and not
merely incidental to each other, heyntee punished for independent violations
committed in pursuit of each objective ewdough the violations shared common
acts or were parts of an otherwisdivisible course of conduct.”ll{id.)
“Whether the defendant maintained muéipriminal objectives is determined
from all the circumstances and is primarily a question of fact for the trial court,

15
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whose finding will be upheld on appeal if there is any substantial evidence to
support it.” (bid.)

The record in this case supports thal wourt’s finding that the robbery of
D.R. and her false imprisonment involved multiple objectives even though they
may have shared common acts or wereratise parts of an indivisible course of
conduct. A reasonable inference from the record is that Fullmore initially planned
only to rob D.R. of the contents of her peiwhile seated in her car, but thereafter
came up with a new idea: falsely imprisogiD.R. by forcing her from her car and
back inside the Chevron convenience storeompel her to withdraw money from
the ATM machine. Similar conduct hasen found separately punishable under
section 654.%ee Portersupra 194 Cal.App.3d at p. 38 [defendant properly
convicted and sentenced for robbery aftivn's wallet and of kidnapping for the
purpose of a robbery involving the coefied withdrawal of funds from an
automated teller machine].)

The decision iPorter is instructive. There, ghvictim was getting into his
car when the appellant jumped inte trehicle while brandishing a knifddrter,
supra, 194 Cal.App.3d at p. 36.) The digpe’'s accomplice got in and rifled
th[rJough the victim’s wallet. 1bid.) After finding less than $10, the appellant
ordered the victim to drive to a bankwithdraw additional money from an ATM
machine, which was unsuccessfubiq.) The appellant was ultimately convicted
of robbing the victim and kidnapping for the purpose of robbdlyd.] The court
upheld his punishments for both crimes, rejecting the appellant’s argument that
section 654 precluded doulpanishment since appellamad a single objective of
robbing the victim. I¢l. at pp. 37-38.) “What began as an ordinary robbery turned
into something new and qualitatively vetifferent. No longer satisfied with
simply taking the contents of the victim’s wallet, appellant decided to forcibly
compel the victim to drive numerous city blocks to a bank where, only with the
victim’'s compelled assistance, coulob&llant achieve a greater rewardld. @t
pp. 38-39.)

This is precisely what occurred herdo longer satisfied with simply
taking the coins he found in her purse, Fultendecided to forcibly compel D.R.
to exit her car and walk back into the Chevron convenience store where, only with
her assistance in withdrawing morfegm the ATM machine, did Fullmore
achieve a greater reward. Falsely impnisg D.R. to compel her to do so was
qualitatively different than merely talg the money from her purse while she was
seated in her car.

That Fullmore did not force D.R. to drive several city blocks to a bank like
the victim inPorter does not render Fullmorefalse imprisonment conduct
incidental to the robbery d® argues. Since Fullmore had previously been inside
the store, a reasonable inference exiss he was aware of the ATM located
inside and thus there was no need taddd.R. to drive to a bank. Yet like in
Porter, the secondary plan of forcing herwithdraw money from the ATM,
hatched after obtaining an initialisappointing haul, remains the same.

16
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The trial court did not violate section 654 by imposing consecutive
sentences on Fullmore for the robpand false imprisonment of D.R.
ECF No. 12-1 at 15-17.
Although petitioner includes@tation to the Eighth and Fourteenth Amendments, his
claim for relief essentially invol\gethe interpretation aftate sentencing law. A habeas petitio

may not “transform a state-law issue into a fatlene” merely by asserting a violation of the

ner

federal constitutionLangford v. Day110 F.3d 1380, 1389 (9th Cir. 1997). Rather, as set farth

above, petitioner must show that the decisibthe California Court of Appeal somehow
“violated the Constitution, laws, @reaties of the United Statesl'ittle v. Crawford 449 F.3d
1075, 1083 (9th Cir. 2006) (quotirkgstelle 502 U.S. at 68). Petitionsrtlaim, which essentiall
involves a challenge to state samting laws, is not cognizabletimns federal habeas action.
Even if the claim were cognizable, petitiotas failed to show that his consecutive
sentences for the robbery and false imprisonmebtRf violate the federalonstitution. “[I]t is
not the province of a federal habeas couretxamine state court determinations on state lav
guestions.”Wilson v. Corcoran562 U.S.1, 5 (2010) (quotirigstelle 502 U.S. at 67). So long

as a sentence imposed by a state court “ibastd on any proscribed federal grounds such a

S

being cruel and unusual, racially or ethnicallytiverted, or enhanced by indigency, the penalties

for violation of state statutese matters of state concerrMakal v. State of Arizon®44 F.2d
1030, 1035 (9th Cir. 1976)See also Miller v. Vasque&68 F.2d 1116, 1118-19 (9th Cir. 1989
(issue concerning only state semting law not suitable for federal habeas review). Thus,
“[a]bsent a showing of fundamtal unfairness, a state camisapplication of its own
sentencing laws does not justify federal habeas rel@hfistian v. Rhode41 F.3d 461, 469 (9tl
Cir. 1994). Here, petitioner has not showattthe state court’s imposition of consecutive
sentences was fundamentally unfair.

1

1
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In addition, the United States Suprenwu@ has held that the Eighth Amendment
includes a “narrow proportionality principléfiat applies to terms of imprisonmer8ee
Harmelin v. Michigan501 U.S. 957, 996 (1991) éKnedy, J., concurring)see also Taylor v.
Lewis 460 F.3d 1093, 1097 (9th Cir. 2006). However, sssful challenges ifederal court to
the proportionality of particular sgences are “exceedingly rareSolem v. Help463 U.S. 277,
289-90 (1983).See also Ramirez v. Cast65 F.3d 755, 775 (9th Cir. 2004). “The Eighth
Amendment does not require strict proportiondiggween crime and sentence. Rather, it for
only extreme sentences that are ‘grossly disproportionate’ to the critiaerhelin 501 U.S. at
1001 (Kennedy, J., concurring) (citisgplem 463 U.S. at 288, 303). Lockyer v. Andradehe

United States Supreme Court held that iswwat an unreasonablpgication of clearly

established federal law for the California CourAppeal to affirm a “Thee Strikes” sentence of

two consecutive 25 year-to-life imprisonment terfor a petty theft wh a prior conviction

involving theft of $150.00 wah of videotapesAndrade 538 U.S. at 75. The Supreme Court

has also held that a “Three Strikes” senten@bofears-to-life in prison imposed pursuant to a

grand theft conviction involving ehtheft of three golf clubs from a pro shop was not grossly
disproportionate and did nototate the Eighth AmendmenEwing v. California 538 U.S. 11,
29 (2003).

In this case, petitioner was sentenced acargl-striker to thirty-seven years in state
prison after a jury found him guiltyf three counts of second degree robbery and one count
false imprisonment, with the personal use 6fearm. ECF No. 12-at 1-2. Petitioner has
failed to show that this sentence falls witthie type of “exceedinglyare” circumstance that
would justify habeas relief undéhe Eighth Amendment.

Petitioner has failed to demonstrate thatsentence violates the Eighth Amendment
proscription against cruel and unuspanishment, or that it is fundaentally unfair, in violation
of the Fourteenth Amendment. Accordingly,ipeter is not entitled to relief on his claims ung
the Eighth and Fourteenth Amendments.
1
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V. Conclusion
Accordingly, IT IS HEREBY ORDERED thdhe Clerk of the Cotirandomly assign a
United States Districludge to this action.
Further, IT IS HEREBY RECOMMENDED thatetitioner’s appliation for a writ of

habeas corpus be denied.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias,/reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Caseéhe district court must issue or dengetificate of appealability when it enters a

final order adverse to the applicant).

Ny Wy
(e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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