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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | DANIEL K. CHESTANG, No. 2:14-cv-0621-JAM-EFB P
11 Petitioner,
12 V. FINDINGS AND RECOMMENDATIONS
13 | SWARTHOUT,
14 Respondent.
15
16 Petitioner is a state prisongroceeding pro se with a petiti for a writ of habeas corpus|
17 | pursuantto 28 U.S.C. § 2254. He challengessapdisciplinary conviction that he received in
18 | 2012 for possession of a controlled substancesea#a&s relief on due process grounds, claiming
19 | that the evidence was insufficient to suppogt ¢bnviction and that was improper to punish
20 | him by changing his work and privilege assignmetdpon careful considation of the record
21 | and the applicable law, it is recommended that petitioner’s applicationdeas@orpus relief be
22 | denied.
23 | I Background
24 On August 17, 2012, Correctional OfficerGuadiana wrote a rules violation report
25 | (RVR) charging petitioner with “Possession of Ar@rolled Substance,” in violation of Cal.
26 | Code Regs. tit. 15, § 3016(a). ECF No. 12-2 &t 1Qfficer Guadiana alleged that:
27

! For ease of reference, all references to pamebers are to thosesigned via the court’s
28 | electronic filing system.
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ECF No. 12-2 at 12-13.

at 21. Officer Guadiana’s report was disclosepédttioner at least 24ours in advance of the
hearing.|d. Petitioner appeared at the hearamgl stated he was ready to procektiat 22.
Petitioner did not meet the criteria for the gasnent of an investiga&e employee or a staff
assistant, so neitharas assigned to himd. At the hearing, the charge against petitioner wa

read to him.Id. at 21. Petitioner pled not guilty to thkarge, stating: “live in 2-128. They

On 08-17-12, at approximately 1303 hours, CSP-Solano received test
results from Bureau of Forensic Sees¢ Office of the District Attorney,
indicating a Positive Test for a Green Leafy Substance that was submitted and
confirmed to be Marijuas Bindle #1, Bundle #2, Bdle #3 a total net weight
inclusive of packaging, 3.00 grams, a useabnount. The Substance was tested
as a result of the following:

On Thursday, June 14, 2012, at appmately 1145 hours while working
as Building 2 2nd Tier Officell approached imate Perez (F-38618, 202-L), at the
counselors clerk’s desk on the dayroowofl because his pants were sagging. |
ordered Inmate Perez to pull them up, at which time he started being
argumentative. His behavior seemed add unwarranted sbadvised him that
my partner would be performing an unclethbody search. At which time Inmate
Perez appeared to pass somethindntnate Chestang (J-10643, 2-126-U), the
counselors clerk, who was seated at his work station. | ordered Inmate Chestang
to leave the desk area. | searcheddiek and found in the top right drawer, the
first of three (3) bindles cd green leafy substance. The 1st bindle was wrapped in
cellophane.

Upon the conclusion of the search of the desk, | began a search of Inmate
Perez’s cell, with negative results. | peeded to search Inmate Chestang’s cell.
While searching the top shelf belongitoginmate Chestang, | found a dark blue
colored plastic tape dispemsdnside the dispenser was a small bindle of a green
leafy substance wrapped in a smadlqa of white paper, a bindle of a unknown
substance wrapped in a piece of yellowXag®ve, and three (3) torn pieces of
paper with numbers and $100 written oarth | retrieved the contraband and
placed it in my jumpsuit pocket. | adviséhmate Chestang of his Miranda Rights
at which time he stated he fully undexd his rights. | also advised Inmate
Chestang of the Controlled Substance tifieation Field TesWaiver, at which
time he elected not to accenpit test results. | markdle 1st bindle with a piece
of white correction tape, containing thst Inmates name (Perez), CDCR number
(F-38618), the 2nd Inmates name (ChegjaCDCR number (J-10643), todays
date (06-14-12) and my initials (TLG). @iml marked the 2nd and 3rd bindles and
the container | found them in withahnmates name (Chestang), CDCR number
(J-10643), today’s date (06-14-12) and miials (TLG), and placed all the
evidence in a paper bag, then placed tlgeibavidence locker #21 with a copy of
my report. This concludes my report.

The disciplinary hearing on the rules \abbn report was held on September 4, 201R2.
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have me in 126 and 128, which cell did she timat in? It wasn’t mine, you can see the
statement from my witness. Hkhkes responsibility for the drugswas just sitting at my desk
working.” Id. at 23. The senior hearing officeiH{S) granted petitioner’s request to have
inmate Perez present as a witndskat 22. Inmate Perez admitted to possessing the mariju
that was confiscated by Officer @diana from the clerk’s deskd.

Petitioner was found guilty of a violation Gal. Code Regs. tit. 15, § 3016(a) based u
the allegations by Officer Guadia contained in the RVR,; tliexicology report confirming the
green leafy substance to be aaisle amount of marigina; and a determination that that the
RVR'’s error in identifying petitioner's housy assignment was merely typographidal. at 23.
Petitioner was assessed a forfeiture of 140 daysrktime credits and sixty days of “A1/C”
status.Id.

Petitionersubsequentlghallenged his disciplinary conviction in a petition for writ of
habeas corpus filed the Solano County Superior Coutt., Ex. 1. The Superior Court denied

the petition, reasoning as follows:

On June 5, 2013, Petitioner Daniel Gheg filed this petition for writ of
habeas corpus. Petitioner was issaedle violation report (RVR) and found
guilty at a prison disciplinary hearing for possessing a controlled substance.
Petitioner challenges the outne of his disciplinary heing, arguing that there is
no evidence to support that he was in pssiea of the contraband. He also claims
that his due process rights were violabetdause Officer Guadiana wrongly wrote
down his cell number. Finally, he argukat the senior hearing officer (SHO)
improperly punished him by assessing 60 days of “A1/C status.”

The decision of the hearing officer is supported by some evidence in the
record. @uperintendent v. Hill (1985) 472 U.S. 445, 454-55 (hereaftll); Inre
Zepeda (2006) 141 Cal.App.4th 1493, 1497.) this case, Correctional Officer
Guadiana found drugs, not just in Petitiosavork desk, but also in Petitioner’'s
cell, hidden inside a tape dispensé&his is some evidence that supports the
finding of guilt. In reviewing discipliary decisions, court do not examine the
entire record, evaluate tleeedibility of witnesses, or reweigh the evidenddill(
supra, 472 U.S. at p. 455.)

Petitioner’s claim that his due prosegghts were violated because Officer
Guadiana wrongly wrote down his cell nben lacks merit. The SHO and the
Third Level appeal decision both indicéitat this was merely a typographical
error. Petitioner sets out no reason, evigeor authority to support that he is
entitled to any relief because of this.
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Finally, Petitioner’s claim that the SHO improperly punished him by
assessing 60 days of 1AC status” is moot. e, e.g., Friasv. Superior Court
(1975) 51 Cal.App.3d 919, 923-24.) The punishment complained of was effective
from September 4, 2012 to December 3, 2012itiGeer does not allege that he is
still subject to this punishment. There is no relief that this Court can provide.

The petition for writ of habeas corpus is DENIED.

ld., Ex. 3.

Petitioner subsequently challenged hisigigtary conviction in pétions for a writ of
habeas corpus filed the California Court oAppeal and California Supreme Courdl., Exs. 8,
10. Those petitions were summarily deniéd, Exs. 9, 11.

I. Standards of Review Applicalde to Habeas Corpus Claims

An application for a writ of habeas @urs by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcoran, 131 S. Ct. 13, 16 (201(stelle v. McGuire,
502 U.S. 62, 67-68 (1991Rark v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim—

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “cleagbtablished federal law” consists of
holdings of the United States Supreme Courteatithe of the last reasoned state court decisi
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.

132 S.Ct. 38 (2011%tanley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citivglliamsv.
4
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Taylor, 529 U.S. 362, 405-06 (2000)). Nonetheless, tiircourt precedent may be persuasiv
determining what law is clearly establishe®d whether a stat®@wrt applied that law
unreasonably.”Stanley, 633 F.3d at 859 (quotirngaxwell v. Roe, 606 F.3d 561, 567 (9th Cir.
2010)).

A state court decision is “contrary to” cleadgtablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facBrice v. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s c&skockyer v.
Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independgumidgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apation must also be
unreasonable.Williams, 529 U.S. at 4123ccord Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, idtevith a ‘firm conviction’ thatthe state court v&a‘erroneous.™).
“A state court’s determination thatclaim lacks merit precludesderal habeas relief so long as

‘fairminded jurists could disagree’ on thergrtness of the setourt’s decision."Harrington v.

Richter, 131 S. Ct. 770, 786 (2011) (quotivigrborough v. Alvarado, 541 U.S. 652, 664 (2004)).

fourt

he

hat

—

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented federal court was so

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagreememithter,131 S. Ct. at 786-87.

2 Under § 2254(d)(2), a state court decision basea factual determination is not to be
overturned on factual grounds as$ it is “objectively unreasobla in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).
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If the state court’s decisiaioes not meet the criteria $etth in 8 2254(d), a reviewing
court must conduct a de novo reviewadfabeas petitioner’s claimBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider{ng
de novo the constitution&sues raised.”).

In reviewing a federal habeas petition, theéefi@l court looks to the last reasoned state
court decision as the basis for the state court judgn&aley, 633 F.3d at 853Robinson v.
Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004). If the last reasoned statadeaigion adopts or
substantially incorporates tiheasoning from a previous stateurt decision, this court may
consider both decisions to ascertifia reasoning of the last decisidadwardsv. Lamarque, 475
F.3d 1121, 1126 (9th Cir. 2007) (en banc). “Whéedzral claim has been presented to a state
court and the state court has demeltef, it may be presumed thiie state court adjudicated thie
claim on the merits in the absence of any initbeaor state-law procedural principles to the
contrary.” Richter, 131 S. Ct. at 784-85. This presumption may be overcome by a showing
“there is reason to think somehet explanation for the state court’s decision is more likellg.”
at 785 (citingYlst v. Nunnemaker, 501 U.S. 797, 803 (1991)). Similarly, when a state court
decision on a petitioner’s claims rejects sonagna but does not expressly address a federal
claim, a federal habeas court must presumiggest to rebuttal, that the federal claim was
adjudicated on the meritsdohnson v. Williams, 133 S. Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothemerits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews thiecord to determine
whether habeas corpus religfavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novq
review of the constitutionassue, but rather, thenly method by which we can determine whether
a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was|no

reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.
6
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When it is clear, however, that a state ctxad not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoSanley, 633 F.3d at 86(Reynoso v. Giurbino, 462
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

lll.  Petitioner's Claims

Petitioner alleges that the diglinary decision violates his due process rights because
lacks evidentiary support, claiminigat inmate Perez’s statemensalyes him of guilt, and that
Officer Guadiana’s report is “faified” given her misidentificatin of his cell number. ECF No.
at 6-8. Petitioner also claims that he wamaeed from his job assignment and placed on “Al
status” in violation of due proce3dd. at 9-10.

It is well established that inmates subjedtedisciplinary action are entitled to certain
procedural protections under tbee Process Clause but are eptitled to the full panoply of
rights afforded to criminal defendanté/olff v. McDonnell, 418 U.S. 539, 556 (1974%e also
Superintendent v. Hill, 472 U.S. 445, 455-56 (1985). Thentti Circuit has observed that priso
disciplinary proceedings command the leasbanm of due process along the prosecution
continuum. United Satesv. Segal, 549 F.2d 1293, 1296-99 (9th Cir. 1977).

An inmate is entitled to advance writtertine of the charge against him as well as a
written statement of the evidence relied upgrprison officials and the reasons for any
disciplinary action takenSee Wolff, 418 U.S. at 563. An inmate also has a right to a hearing
which he may “call withesses and present documentary evidence in his defense when per
him to do so will not be unduly hazardous tstitutional safety or correctional goaldd. at 566.
Seealso Pontev. Real, 471 U.S. 491, 495 (1985). The disciplip hearing must be conducted
a person or body that is “sufficiently impiaf to satisfy the Due Process Claus@\lff, 418
U.S. at 571.

1

® The codes “A1/C" refer to petitioner's wogkoup and privilege group. Cal. Code Re
tit. 15, 8§ 3044(b), (f). Work group “A-1" reflects a full-time assignmdadit.at § 344(b)(2).
Privilege group “C” reflects reduced access teraight family visits, canteen purchases,
telephone calls, yard acceasd personal packaged. at § 3044(f)(2)seealsoid. at 8 3177.
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The decision rendered on a disciplinary gleamust be supported by “some evidence”|i

the record.Hill, 472 U.S. at 455. A finding of guilt onpaison disciplinary charge cannot be
“without support” or “arbitrary.”ld. at 457. The “some evidence” standard is “minimally
stringent,” and a decision must byeheld if there is any reliable ielence in the record that coul
support the conclusion reached by the fact findRenwell v. Gomez, 33 F.3d 39, 40 (9th Cir.
1994) (citingHill, 472 U.S. at 455-56 arthto v. Rushen, 824 F.2d 703, 705 (9th Cir. 1987)).
See also Burnsworth v. Gunderson, 179 F.3d 771, 773 (9th Cir. 199@mmerleev. Keeney, 831
F.2d 183, 186 (9th Cir. 1987). Determining whethes standard is satisfied in a particular ca
does not require examination oetkntire record, independent assaent of the credibility of
witnesses, or the weighing of evidendaussaint v. McCarthy, 801 F.2d 1080, 1105 (9th Cir.
1986),abrogated in part on other grounds by Sandin v. Connor, 515 U.S. 472 (1995). Indeed,
examining the record, a court is not to makews assessment of the credibility of withesses
re-weigh the evidencedill, 472 U.S. at 455. The question is whether there is any reliable
evidence in the record that could support the decision readioedsaint, 801 F.2d at 1105.

The due process requirement that a dis@py conviction must be supported by “some
evidence” that is “reliable” andot “arbitrary” has been satisfied in this case. Petitioner’'s
conviction was based on Offic&uadiana’s discovery of marijuana in petitioner’'s work desk
and hidden in a tape dispenser in his cell. Theiplinary hearing officer recognized that thers
were errors in reporting petitioner’s cell numbaut noted that OfficeGuadiana correctly
identified petitioner by his CDCR number and thaeport authored bydifferent correctional
officer identified the cell searched by Offiduadiana as cell nurab2-218-U, petitioner’s
correct cell assignment. ECF No. 12-2 at ZBe hearing officer #refore found that the
incorrect information waa typographical errorld.

Petitioner claims that the evidence was fhisient in light of inmate Perez’s claimed
responsibility for the marijuanaahOfficer Guadiana found in tltesk drawer. ECF No. 1 at 6
7; ECF No. 13 at 3, 5. However, in reviewipgfitioner’'s due process claim, this court must
accept the hearing officer’'s assessment of thalgheygl of withesses and may not make its ow

assessment or re-weigh the evideniddl, 472 U.S. at 455. The rdsaf a prison disciplinary
8
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proceeding will be overturned by a federal coortlyy where there is no evidence whatsoever
support the decision of the prison officialdeeves v. Pettcox, 19 F.3d 1060, 1062 (5th Cir.
1994). That is not the case here. Officer Garzals report, standinga@te, is sufficient to
support petitioner’s disciplinary convictionrfpossession of a controlled substanSee Ruelas

v. Zuercher, No. 07-1140, 2007 WL 1991166, *2 (10th Cluly 11, 2007) (incident report

supported the disciplinary hearing officer’s findiof guilt and due process requirements were

thus satisfied)Rhatigan v. Ward, No. 05-6388, 2006 WL 1851222, *2 (10th Cir. July 6, 2006
(investigating officer’s report constituted “somed®ance” to support a digddinary conviction for
possession of contraband)jington v. Salinas Valley Sate Prison, No. CV 13-1602 ABC (AN),
2013 WL 1498913, at *3 (C.D. Cal. Mar. 15, 20L3Y]he RVR overwhelmingly establishes th
SHO'’s findings were supported by ‘some evidence in the recorBuinn v. Svarthout, 2:11-cv-
2731 JAM GGH P, 2013 WL 876410, at *8 (E.D.|Qday 7, 2013) (“Furthermore, some
evidence is supplied by the RVR which refershies CDCR 115 wherein petitioner admitted to
being in a physical altercation with his cellefaf’) Even accepting petitioner’'s argument that
the statement from inmate Perez supports himxaéinnocence, there is still “some evidence”
support the hearing officertdetermination of guilt.
Petitioner also argues that the determamaof guilt “cannot stand” because Officer

Guadiana’s report states that the marijuana fwand in cell “2-126,” ad not cell “2-128,” wher¢
petitioner was housed at the time in questionFHRO. 1 at 8; ECF No. 13 at 2. As noted, the

hearing officer recognized that Officer Guadi&aa correctly identified petitioner by his CDC

e

to

\1%4

R

number and that another report arising fromddume incident included the cell number assigned

to petitioner. ECF No. 12-2 at 23. The heguofficer therefore found that the cell number
included in Officer Guadiana’s repavias simply a typographical errokd. In light of this
explanation, the state sup® court reasonably cohamed that petitioner wasot entitled to relief
on this basis, and that the disciplinaecision was supported by some evidence.

Petitioner also claims he estitled to federal habeas relief because he was removed
his prison job assignment and placed on “Al/Custat ECF No. 1 at 9-10; ECF No. 13 at 4.
i
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Petitioner fails to state a cognizalelaim on either basis because he has no federally protected
liberty interest in a prison joissignment or prison privilegedamesv. Quinlan, 866 F.2d 627,
630 (3rd Cir.)cert denied, 493 U.S. 870 (1989Baxter v. Palmigiano, 425 U.S. 308, 323-24
(1976). Petitioner also fails to identifpyaclearly established Supreme Court authority
establishing due process rights to pnigob assignments or privilegeSee 28 U.S.C.
§ 2254(d)(1). And to the extent petitioner igigling that his punishment does not comport wjth
state regulations or the due pess requirements of state ldws claim is not cognizable in
federal habeas corpus proceedin§ee Wilson v. Corcoran, 131 S. Ct. at 16;es also
Waddington v. Sarausad, 555 U.S. 179, 192 n.5 (2009) (“[W]e haepeatedly held that ‘it is ngt
the province of a federal habeas courteexamine state-court determinations on state-law
guestions.”).
IV.  Conclusion

For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s

application for a writ of Haeas corpus be denied.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 686(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiadas,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Sectipn
2254 Cases (the district court miggue or deny a certificate appealability when it enters a
final order adverse to the applicant ZZ
DATED: April 3, 2017. %%A& W\
UNITED STATES MAGISTRATE JUDGE
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