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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DOYLE DEAN HARTLINE, No. 2:14-cv-00635-KIM-AC
12 Plaintiff,
13 V. ORDER
14 | NATIONAL UNIVERSITY,
15 Defendant.
16
17 This matter is before the court on defendanttgion to compel. This discovery motion
18 | was referred to the undersigned pursuant to E.D.RC&02(c)(1). This niter is also referred to
19 | the undersigned because plaintiff brings this adtigegro se. E.D. CaR. 302(c)(21). Plaintiff
20 | and defendant were scheduled to attend arigean February 21, 2018 at 10:00 a.m. Defendant
21 | appeared by telephone, but pldintailed to appear. ECF No. 1040r the reasons stated below,
22 | defendant’'s motion is GRANTED.
23 l. Relevant Background
24 Because plaintiff's diligence is at issue, thertaecites the procedural history of the case
25 | in some detail. Plaintiff filed this action on ké¢h 7, 2014 alleging that he faced various forms of
26 | discrimination on the basis of his disability vehd student of defendamational University.
27 | ECF No. 1 at 21-22. Defendant filed a matto dismiss on August 4, 2014. ECF No. 7.
28 | Plaintiff requested a 120-day stay of the cadach the court grantein part by providing
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plaintiff additional time to respond to defendantistion to dismiss. ECF Nos. 11, 13. Plaintiff

made a second request for additional time, wthehcourt granted in part. ECF Nos. 14, 15.
Plaintiff's initial complaint was dismissezh January 23, 2015, and plaintiff was given an
opportunity to file an amendecomplaint. ECF No. 24.

After requesting and receiving an extensabtime (ECF Nos. 27, 28), plaintiff filed a
first amended complaint on April 24, 2015. ERE. 29. Defendant filed a second motion to
dismiss on May 14, 2015. ECF No. 32. After afmgeperiod that included a request for an
extension of time (ECF No. 36), which the calehied insofar as it requested to move the
hearing date of defendant’s motion (ECF M0), the undersigned recommended defendant’s
motion to dismiss be granted with partial leawamend. ECF No. 43. Plaintiff requested ant
received an extension of time to object te tindersigned’s findings and recommendations. E
Nos. 44, 45. Following the extended objectionsgak the district judg@adopted in full the
undersigned’s findings and recommendasi on February 4, 2016. ECF No. 55.

Plaintiff sought and received, to a lesser detjtaa requested, an erton of tine to file
his second amended complaint. ECF Nos. 56, 59, 61. Plaintiff filed his second amended
complaint (“SAC”) on April 4, 2016. ECF No. 63. Defendant again moved to dismiss. EC
66. Plaintiff requested and recedran extension of time to respond to defendant’s motion.
Nos. 67, 68. On August 18, 2016, the undersignedmemnded denial of defendant’s motion
dismiss (ECF No. 74), and this recommendatias adopted in full on March 2, 2017. ECF N
83. On April 25, 2017 defendant filed an answepltontiff's SAC, which remains the operativ
complaint. ECF No. 84. On May 18, 2018, followimgtatus conference at which plaintiff an
defendant were both present (ECF No. 88), thensigieed issued the predtischeduling order i
this case. ECF No. 89. The scheduling osg¢iDecember 27, 2017 as the date for close of
discovery, and March 4, 2019 as the datea jury trial. _1d. at 8.

Plaintiff was served with requests for protdoo (“RFPs”), special interrogatories, and
deposition notice for a December 15, 2017 depmsivn October 5, 2017. Declaration of Eval
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A. Pefia (Pefia Decl.) at { 2, Exh. AlBPlaintiff's responses to ¢hlRFPs were due November

2017. See, Fed. R. Civ. P. 26(b)(2), 34(b)(2)(Np response was timely received. Pefa Decl.

at 1 3. On November 15, 2017, plaintiff filed atrao to stay this case, citing general health
concerns and a potential surgery occurring muday of 2018. ECF No. 93. The court denied
plaintiff’'s motion to stay, but provided for antersion of the discovemjeadlines in light of
plaintiff's potential surgery. EENo. 99 at 2. The court statédht “plaintiff’'s general medical
issues have been in existence since beforedsis began and do not justify a stay of the entir
case.” _Id. (citing ECF No. 93 at 1, which noted Martline’s health problems have been an
issue since 2011). The court set several n@atnal deadlines, including a new discovery
deadline of March 7, 2018. Id. While thetmma to stay was pending, defendant notified
plaintiff that it was takindnis deposition off calendar, but would later serve an amended
deposition notice. Pefia Decl. at Exh. D.

Following the court’s order denying a stayt extending discoveryahdlines, defendant
sent plaintiff an amended deposition noticeisg his deposition for January 17, 2018. Pefa
Decl. at 1 5. Defendant alsajueested that plaintiff respond tiee pending discovery requests |
January 10, 2018 so that defendant could retmadocuments in advance of plaintiff’s
deposition._Id. at Exh. E (December 21, 2017 Lett®n. January 10, defendant called plaintif
because plaintiff had not responded to arsgalvery requests. Id. at § 6. During the
conversation, plaintiff stated le®uld not appear &tis January 17, 2018 deposition, and that |
would like to revisit the issue i few weeks. 1d. Defendant followed up with a letter stating
pursuant to the court’s revised disery schedule, it could take ptéif's deposition on or befors
January 24, 2018, but no later. Id. at ExiiJ&huary 11, 2018 Letter). Again, defendant
requested responses to pending disgolkiefore plaintiff's deposition. Id.

Plaintiff did not produce documenor indicate when he could appear for his depositig
following the January 11, 2018 letter, so deferidaached out again by phone on January 16

2018. Pefna Decl. at § 7. Thiwe, plaintiff agreed to appe for a deposition on January 24,

! Defendant’s factual represtations regarding the courskdiscovery are supported by
documentary evidence and a declaration of couasel have not been disputed by plaintiff.
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2018. Id. Plaintiff asked defendéanotprovide copies of the sttovery originally served in
October._Id. Defendant sent plaintiffedter on January 17, 2018 including an amended
deposition notice and copiestbke pending discovery requestd. at Exh. G (January 17, 2018
Letter). Plaintiff appeared for his deposition January 24, 2018, hging with him some
documents he believed were responsiveei@ndant’s RFPs. Pefia Decl. at | 8.
During plaintiff's deposition, he testified thia¢ keeps a calendar which likely lists dates
relevant to his studies at Naial University and his medicak@tment. Pefa Decl. at Exh. H
(Hartline Deposition), at 191:8-20, 2P1-220:7. Plaintiff did not long a copy of the calendar to
the deposition but stated he would providéeddant a copy. Id. at 191:23-25, 220:22-221:25
Plaintiff testified that heorovided defendant medical records slyaafter he enrolled, but that the
university lost the recosd Id. at 41:11-18, 43:6-19. Defendatdo testified that his disability

consists of injuries to his spine, kneeghtileg and food, and a stroke he suffered in 2011,

around the time that National Unig#tly arranged two student teaching placements for him. |d. at

28:13-24, 41:11-18, 43:6-19, 141:5-14.

Following the deposition, defendant sent aeletd plaintiff expaining how documents
plaintiff described in his depogn were responsive to outatiing discovery requests. Pefia
Decl. at Exh. | (January 30, 2018 Letter). Obraary 5, 2018, plaintiff notified defendant thaf
he sent the calendar and medical recordsritbestabove, along with other documents. Pefia
Decl. at § 11. Defendant received the doents on February 13, 2018. Id. Although plaintiff
was enrolled at National University for mdban four years, plaintiff only produced three
months of his calendar (August through Octdb@l1) and 12 pages of medical records
(including only two appointments that took plat&ing his enroliment @lational University).
Id. Defendant promptly contacted plaintiff, wbonfirmed that he likely has a more extensive
calendar and other medical records, but sthéekdas not produced them because he has not
searched all of the boxes where he stores documents. Id.

At the hearing on February 21, 2018, counseffiedtithe court that plaintiff had sent a
third production of documents to defendant. Hesredefendant statetat the third production

did not address any concerns presented dypémding motion to compel, as it was largely
4
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duplicative of previous productions.

1. Motion

Defendant asks the court to compel respotiséise requests foproduction: RFP Nos. 1],

10, 11, 12, and 31. ECF No. 103 at 3. Plaintiff didawwitribute to the “joint statement” filed by

the defendant in accordance with E.D. Cal. RH#(c). Defendant stated that counsel contagted

plaintiff multiple times in an effort to obtain pidiff's contribution to the statement and sent h
a draft for his additions, but as of the date of filing, plaintiff had not returned or agreed to
contribute to the draft joint statemt. ECF No. 103 at 2, n. 1.

IIl.  Discussion

Plaintiff has inexcusably failed to comphith his discovery olgations, and must

m

therefore be compelled to submit full and conplesponses to outstanding RFPs as requested

by defendant. “Parties may obtain discovery reiggrdny nonprivileged matter that is relevar

to any party’s claim or defense . . . Relevantimfation need not be admikka at the trial if the
discovery appears reasonably cahted to lead to the discovery admissible evidence.” Fed.
Civ. P. 26(b)(1). Federal Rules 33 and 34 prot discovery requests must be responded

within 30 (or in some cases 45) days. Richmark Corp. v. Timber Falling Consultants, 959

1468, 1473 (9th Cir. 1992). In response toquest for production alocuments under Rule 34

a party is to produce all relevant documents gn*possession, custody, control.” Fed. R. Civ.
P. 34(a)(1). Accordingly, a party has an oalign to conduct a reasonable inquiry into the

factual basis of his responses to discoverytiddal Ass’n of Radiation Survivors v. Turnage,

115 F.R.D. 543, 554— 56 (N.D. Cal. 1987). Based anhitlquiry, a party rgponding to a reques

for production “is under an affirmative duty to seabkét information reasably available” to it

and make an appropriate protlan of responsive documents. Gray v. Faulkner, 148 F.R.D.

223 (N.D. Ind. 1992) (citation omitted).

Defendant seeks production in response to RFP No. 1 (“[produce] Al DOCUMENTS

which YOU have attempted to record or doewmany events durinfpe course of YOUR
enrollment as a student at NU, including bat limited to any DOOMENTS describing or

relating to any of the acts events alleged in YOUR SAC"RFP No. 10 (“[produce] All
5
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DOCUMENTS evidencing that YOU have begiagnosed with a disability”), RFP No. 11
(“[produce] All DOCUMENTS evidencing that YOU suffered from a disability while YOU w
a student at NU”), RFP No. 12 (“[producell BOCUMENTS evidencing or describing any an
all treatment YOU received from any physician, psstrist, psychologistherapist, counselor,
or other medical or healthcare professionamf kind, including but not limited to bills,
prescriptions and medical records, for YOURgéd disability”), and RFP No. 31 (“[produce]
All medical records, prescriptions, or otH2ROCUMENTS regarding any treatment YOU have
sought from a physician, psychiatritherapist, counselor, other healthcare professional
because of any injury that YOU believe resdlfrom any of the conduct alleged in YOUR
COMPLAINT”). Plaintiff has not made any mztions to these requests for production.
While the court recognizes that plaintiffpsoceeding in pro se, and understands the
challenges that accompany pro se status, thatsstioes not absolve plaintiff of his duty to
comply with the applicable rules of litigati, including his discovery obligations. Carter v.
C.I.LR., 784 F.2d 1006, 1009 (9th Cir. 1986) (holding that although a party is pro se, he is
“expected to abide by the rules of the court in wineHitigates”). It is evident from the record
of this case, discussed abovatthplaintiff has not complied withis discovery obligations. The
court is particularly concernetat plaintiff acknowledged — aftérs deposition and near the er

of the discovery period — that@itlonal responsive documentschaot been produced because

had not searched all of the boxes where he stmesments. Pefla Decl. at § 11. Plaintiff was

obliged to search for all relevant documentthatbeginning of the discovery period. This cas
has been pending for nearly four years; it @y inexcusable that plaintiff has not gathered
documents relevant to this litigation and produakextant responsive documents in discover
Plaintiff will be provided 14 days from the teaof this order to produce all remaining

responsive documents. As litigation proceeds, plaintiff will not be able to rely on any docu
that he does not produce in this timeframe. Tesns that plaintiff will be barred from using
unproduced documents at trial,vasll as with respect to pre-tlimotions such as a motion for
1
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summary judgment pursuant to Fed. R. Civ. P?> $8aintiff's failure to produce all responsive

documents may result in further sanctions, such as dismissal of this case for failure to comply

with discovery obligationpursuant to Fed. R. Civ. P. 37(b)(2)(A)(Vv).
V. Conclusion

For the reasons explained abotes court orders as follows:

1. Defendant’s motion to compel is GRANTEDPlaintiff must produce all documents
responsive to RFP Nos. 1, 10, 11, 12, and 31 within 14 days of this order;

2. Plaintiff will be precluded from using asidence in his case any responsive docurn
that he does not timely produce to defendant;

3. Plaintiff's failure to comply with this order may result in sanctions, up to and
including dismissal of this case;

4. In order to accommodate any necessarghér discovery-based motions practice in
light of this orderthe court will sua sponte extencettliscovery deadline in this cas
which currently sits at March 7, 2018,Aqril 11, 2018. Thus, April 11, 2018 is the
date by which any discovery motion musthi@ard by this court and complied with.

IT IS SO ORDERED.

DATED: February 22, 2018 , -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

2 A summary judgment motion asks the court émgjment in a party’s favor without a trial. T}
court considers the evidence thas been produced in discoveapd determines whether or no
the state of that evidea requires a trial.
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