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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DOYLE DEAN HARTLINE, No. 2:14-cv-00635 KIM AC
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | NATIONAL UNIVERSITY,
15 Defendant.
16
17 This matter is before the court on plafif'éi motion to compel (ECF No. 109) and
18 || defendant’s motion for terminating sanctions (B@# 111). The case is before the undersigned
19 | pursuant to E.D. Cal. R. 302(c)(1) and 302(t)(2Both motions were heard on May 16, 2018|at
20 | 10:00 a.m. Plaintiff appearedpmo se and Evan A. Pefia appedredehalf of defendant. For
21 | the reasons stated below, the undersigned BENilaintiff's motion, and recommends that
22 | defendant’'s motion be GRANTEDd that this case be terminatied plaintiff's long-standing
23 | failure to comply with I8 discovery obligations.
24 l. Relevant Procedural Background
25 A. Events Prior to Defendant’s First Motion to Compel
26 Plaintiff filed this action on March 7, 2014dlleging that he faced various forms of
27 | discrimination on the basis of his disability vehd student of defendamational University.
28 | ECF No. 1 at 21-22. Defendant filed a matto dismiss on August 4, 2014. ECF No. 7.
1
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Plaintiff requested a 120-day stay of the cagach the court grantein part by providing

plaintiff additional time to respond to defendantistion to dismiss. ECF Nos. 11, 13. Plaintiff

made a second request for additional time, wthehcourt granted in part. ECF Nos. 14, 15.
Plaintiff's initial complaint was dismisseth January 23, 2015, and plaintiff was given an
opportunity to file an amendecomplaint. ECF No. 24.

After requesting and receiving an extensabtime (ECF Nos. 27, 28), plaintiff filed a
first amended complaint on April 24, 2015. ER&. 29. Defendant filed a second motion to
dismiss on May 14, 2015. ECF No. 32. After afmgeperiod that included a request for an
extension of time by plaintiff (ECF No. 36), whitie court denied insofar as it requested to
move the hearing date défendant’s motion (ECF No. 40), the undersigned recommended
defendant’s motion to dismiss be granted vpiintial leave to amendeCF No. 43. Plaintiff
requested and received anexnsion of time to object tihe undersigned’s findings and
recommendations. ECF Nos. 44, 45. Followingetktended objections ped, the district judge
adopted in full the undersigned’s findingsdarecommendations on February 4, 2016. ECF N
55.

Plaintiff sought and received, to a lesser detjtaa requested, an erton of tine to file
his second amended complaint. ECF Nos. 56, 59, 61. Plaintiff filed his second amended
complaint (“SAC”) on April 4, 2016. ECF No. 63. Defendant again moved to dismiss. EC
66. Plaintiff requested and recedran extension of time to respond to defendant’s motion.
Nos. 67, 68. On August 18, 2016, the undersignedmemnded denial of defendant’s motion
dismiss (ECF No. 74), and this recommendatias adopted in full on March 2, 2017. ECF N
83. On April 25, 2017 defendant filed an answepltntiff's SAC, which remains the operativ
complaint. ECF No. 84. On May 18, 2018, followimgtatus conference at which plaintiff an
defendant were both present (ECF No. 88), thensigieed issued the predtischeduling order i
this case. ECF No. 89. The scheduling osg¢iDecember 27, 2017 as the date for close of

discovery, and March 4, 2019 as the datea jury trial. 1d. at 8.
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On October 17, 2017, plaintiff sent defendasetof incomplete subpoenas. Declaration

of Evan A. Peia at ECF No. 117-1, 1 2. Plaintifflained in a cover lettehat finalized copies
2
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of the subpoenas would be sent out on Nover2bep017. _1d. at Exh. A. Defendant’s office ¢
not receive the finalized subpoesnan the promised date.

On October 5, 2017, plaintiff was served wiéguests for production (“RFPs”), special
interrogatories, and a notice for a December 15, 20p@sikon. Declaration of Evan A. Pefia
ECF No. 103-1, Exh. A-B. Plaintiff's respongeshe RFPs were due November 8, 2017. Se
Fed. R.Civ. P. 26(b)(2), 34(b)(2)(A). Defermmunsel declares that no response was timely
received. ECF No. 103-1 at { 3.

On November 15, 2017, plaintiff filed a motiondtay this case, citing general health
concerns and a potential surgery occurring muday of 2018. ECF No. 93. The court denied
plaintiff's motion to stay, but provided for antersion of the discovemyeadlines in light of
plaintiff's potential surgery. EENo. 99 at 2. The court statédht “plaintiff’'s general medical
issues have been in existence since beforedsis began and do not justify a stay of the entir
case.” _Id. (citing ECF No. 93 at 1, which noted Martline’s health problems have been an
issue since 2011). The court set several n@atal deadlines, including a new discovery
deadline of March 7, 2018. Id. While thetma to stay was pending, defendant notified
plaintiff that it was takindnis deposition off calendar, but would later serve an amended
deposition notice. ECF No. 103-1 at Exh. D.

On November 27, 2017, defense counsel senttyifea letter regarding his failure to
respond to defendant’s pending dgery requests. ECF No. 117-1Eath. B. In this letter,
defendant notified plaintiff that never received finalized vewsis of plaintiff's subpoenas and
that it was not necessary to issue subpoenadd¢adbmt because the discovery devices for pa

at Fed. R. Civ. P. 26 and 37 are the proper aveanseeking discovery. Id. On December 21

2017, defendant sent plaintiff an amended diépasnotice setting his deposition for January 1

2018. ECF No. 103-1 at 1 5. Defendant alsmested that plaintiff respond to the pending

discovery requests by January 101280 that defendant could review the documents in adv
of plaintiff's deposition._dl. at Exh. E (December 21, 2017 Letter). On January 10, defends
called plaintiff because plaintiffad not responded to any discovery requests. Id. at 6. Du

the conversation, plaintiff stated he could nqiesr at his January 17018 deposition, and that
3
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he would like to revisit the issue in a few weeks. Defendant followed up with a letter stating,

pursuant to the court’s revised disery schedule, it could take ptéif's deposition on or befors
January 24, 2018, but no later. Id. at ExiiJ&huary 11, 2018 Letter). Again, defendant
requested responses to pending disgolkiefore plaintiff's deposition. Id.

Plaintiff did not produce documenor indicate when he could appear for his depositig

following the January 11, 2018 letter, so deferidaached out again by phone on January 16

2018. ECF No. 103-1 at § 7. This time, defendanéed to appear for a deposition on January

24, 2018._Id. Plaintiff asked defendant to provadpies of the discovemyriginally served in
October._Id. Defendant sent plaintiffedter on January 17, 2018 including an amended

deposition notice and copiestbke pending discovery requestd. at Exh. G (January 17, 2018
Letter). Plaintiff appeared for his deposition January 24, 2018, bging with him some

documents he believed were responsivdefendant’s RFPs. |d. at { 8.

During plaintiff's deposition, he testified thia¢ keeps a calendar which likely lists date

relevant to his studies at Naial University and his medicak@tment._Id. at Exh. H (First
Hartline Deposition), at 191:8-20, 221-220:7. Plaintiff did not g a copy of the calendar t(
the deposition but stated he would providéeddant a copy. Id. at 191:23-25, 220:22-221:25
Plaintiff testified that heorovided defendant medical records slyafter he enrolled, but that th
university lost the recosd Id. at 41:11-18, 43:6-19. Defendatdo testified that his disability

consists of injuries to his spine, kneeghtileg and food, and a stroke he suffered in 2011,

around the time that National University arranged student teaching placements for him. Id.

28:13-24, 41:11-18, 43:6-19, 141:5-14.

Following the deposition, defendant sent aeletd plaintiff exphining how documents
plaintiff described in his deposition were responsive to outstgriiscovery requests. ECF N¢
103-1 at Exh. | (January 30, 2018 Letter). Defemdiéed a motion to compel discovery on
January 31, 2018. ECF No. 102. On February 5, 36)aBiiff notified defexdant that he sent
the calendar and medical records describedeladong with other documents. ECF No. 1034
at 1 11. Defendant received the documentSebruary 13, 2018. Id. Although plaintiff was

enrolled at National University for more thayuf years, plaintiff only produced three months
4
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his calendar (August through October 2011) angddges of medical records (including only tv

=

(o]
appointments that took place during his enrollnsridational University). Id. Defendant

promptly contacted plaintiff, who confirmed tHag likely had a more extensive calendar and

other medical records, but stated he had not pexithem because he has not searched all of the

boxes where he stores documents. Id.
On February 12, 2018, defendante®ed a letter from platiif (dated February 10, 2018)
requesting the production of documents. ECF No. 117-1 at { 6.
The court held a hearing on defendant’sahinotion to compel February 21, 2018. ECF
No. 104. Plaintiff did not appeat the hearing. Id. At theshring, defense council notified the
court that plaintiff had sentthird production of documents tiefendant. However, defendant
stated that the third production did not add@sgconcerns presented the pending motion to
compel, as it was largely duplicative okpious productions. On February 22, 2018, the

undersigned granted defendant’stimo to compel and ordered pidiif to produce all document

[%2)

responsive to RFP Nos. 1, 10, 11, 12, and 31 withidays of the order. ECF No. 105. The

court sua sponte extended the discovery deadline in the case to April 11, 2018 to accomnjodate

any necessary future discovery motions. Id. Thetcspecifically warned plaintiff that failure o
comply with the order may result in sanctionstapnd including dismissal of his case. Id.

B. Events Following Resolution of Dafdant’'s First Motion to Compel

Defense counsel sent plaintiff a copy of ttourt’s discovery ordealong with a letter
requesting he send all responsive documents to counsel’s office byuttie ktoposed deadline

of March 8, 2018. Declaration of Evan A. PeB&F No. 111-2 at § 10Rlaintiff subsequently

—

filed a response to defendant’s already-decidetion in which he stated he had complied wit
all of his discovery obligations. ECF No. 10Vhe second portion of plaintiff's deposition was
noticed for March 16, 2018. ECF No. 111-2 48f Plaintiff did not produce any documents

before the March 8 deadline, but did bring 20@gsaof unmarked documents to his depositiot

=]

Id. at 11 10, 13. Defendant’'s comparison aimgiff’'s March 16 production against his past
productions revealed 13 pagesoh-duplicate material. 1d. §t14. Plaintiff did not produce

any additional calendgrages._Id. at § 15.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

At plaintiff's second deposition, defendasked for a one-week extension of time to
respond to plaintiff's February 10 discovery requast plaintiff agreed. ECF No. 117-1 at
On March 26, 2018, defendant served plaintithwritten responses and objections to the
discovery requests. Id. at ¥6-On April 9, 2018, defendant called plaintiff to ask if he wou
oppose an ex parte motion to specially set a métioterminating sanctions. Id. at § 9. Durin

that conversation, plaintiff &ed about defendant’s docum@mnoduction, and defendant stated

)

Id

the production was almost ready, that it wagraximately 1,000 pages long, and would be sgnt

out in the next day or two. IdPlaintiff stated he was considlgg filing a motion to compel, but
did not object to the written rpense he had received. Id.

On April 9, 2018, two days before the revisescdvery cutoff, plaintiff filed a motion to
compel. ECF No. 109. Plaintidid not meet and confer withkefendant prior to filing this
motion, nor did he work with dendant to prepare a joint statent regarding the discovery
disagreement. ECF No. 117-1 at 1 9. Apmil 11, 2018 defendant produced documents,
including a 1,111 page document production bottise and paper form, received confirmatio
of the production’s delivery oApril 12, 2018. _Id. at 11 7-8.

Also on April 11, the revised discoverytotf date, defendant filed a motion for
terminating sanctions. ECF No. 111. Defendamtemporaneously filed an application to
specially set its motion (ECF No. 112), whicle timdersigned granted, noting that both partie
motions would be heard concurrently. ECF lb5. The same day, defendant received copi

three signed subpoenas; finalizedsiens of the ones plaintiff itially sent in October of 2017.

ECF No. 117-1 at 4. On April 13, 2018, defendant p&intiff a letter notifying him of receig
of the subpoenas and its objectioid. at Exh. D. Defendant nagf plaintiff that the subpoenas

were procedurally improper for tweasons: they were not persibhaerved, and they were not

served far enough in advance of the date of ¢iamge or the discovery cutoff. Id. Defendant
also presented objections to the conterthefsubpoenas, which it argued sought entirely

irrelevant information. Idt

! Plaintiff sought information about a Natiortiversity professor who was murdered in 1982 ;

educational records regarding formam@ressman Randall “Duke” Cunningham; and the
6
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Defense counsel called plaintiff on April 27, 30tb confirm receipt of its production ar
to ask if there was anything eld&at could be provided that wabiéllow plaintiff to withdraw his
motion to compel. ECF No. 117-1 at § 11. Defendaports that plaintiftonfirmed he receive
the production but would not withdraw the naootibecause he did naceive all documents
requested, and he did not receive contact infoondtr individuals he wanted to depose. Id.
Defendant further reports thé¢fense counsel asked for spiecifocuments plaintiff believed
were missing, but plaintiff refuseéd explain and instead statedtlthe court needed to hear
about it. _Id.

. Matters Before The Court

Plaintiff’'s motion seeks to compel documte requested by letter on February 10, 201§
and March 6, 2018. ECF No. 109. Plaintiffstioa was submitted without participation from
defendant, and there is no certification that plarties met and conferred prior to filing.
Defendant moves for terminating sanctions pumst@Fed. R. Civ. P. 37(b)(2)(A)(v) and 41(h
of the Federal Rules of Civil Procedure, and Ldédale 251(e), for plaintiff's failure to comply
with the court’s February 22, 2018 order and failure to meaningfully participate in discover|
ECF No. 111.

[11.  Motion to Compel

A. Legal Standard for Motion to Compel

“Parties may obtain discovery regarding anypronleged matter that is relevant to any
party’s claim or defense . . . Relevant infotioa need not be admissibat the trial if the
discovery appears reasonably cahted to lead to the discovery adimissible evidence.” Fed.
Civ. P. 26(b)(1). Federal Rules 33 and 34 prot discovery requests must be responded

within 30 (or in some cases 45) days. Richmark Corp. v. Timber Falling Consultants, 959

1468, 1473 (9th Cir. 1992). If a party does nokena required production, the requesting par,
may bring a motion before the court pursuarftéd. R. Civ. P. 37 to compel disclosure.

However, before a party may bring such a motiba,movant must show that he conferred, o

educational writings, militaryecords, and intelligence contieas of National University
founder David Chigos. Id. at Ex. A-D.
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made a good faith effort to confer, with {ha&rty opposing disclosure before seeking court
intervention. Fed R. Civ. P. 37(a)(2).

Failure to meet and confer is grounds fonideof a motion to compel._Scheinuck v.
Sepulveda, No. C 09-0727 WHA (PR), 2010 BA74340, at *1-2, 2010 U.S. Dist. LEXIS
136529, at *3—4 (N.D. Cal. Dec. 15, 2010); Shawounty of San Diego, No. 06-CV-2680-IE(

(POR), 2008 WL 9411414, at *2 (S.D. Cal. Oct2008) (denying plaintiff's motion to compel

for failing to attempt to meet and confer.) Thguieement to meet and confer applies to pro g

litigants. Madsen v. Risenhoover, No. C 09-588BA (PR), 2012 WL 2873836, at *3 (N.D. Cal.

July 12, 2012) (finding that the meet and confeumreement applies to incagrated individuals).
“Although we construe pleadings litadly in their favor, pro setigants are bound by the rules

procedure.”_Ghazali v. Moran, 46 F.3d 52, 54 (9th Cir. 1995).

B. Discussion
It is clear from the face of intiff’s motion to compel thate did not meet and confer
with defendant before bringing his motioBCF No. 109. The motion itself contains no

statement regarding meet and confer efforts. Id. Defendant’s opposition confirms that no

and confer efforts were made; counsel’s declamadiates that plaintifiever contacted defendant

regarding the motion and when defense cousdd the initiative to make contact, plaintiff
refused to discuss the matter. ECF No. 117-114t fPlaintiff also failed to comply with Local
Rule 251(c), which requires motions to compebbaught in the form of a Joint Statement re
Discovery Disagreement. Because plaintiff failedni@ke any attempt to meet and confer, or
comply with the Federal Rules of Civil Procedord._ocal Rules of this court, plaintiff’s motion
to compel is DENIED.

I1. Motion for Terminating Sanctions

The rules of discovery in fedér@ases permit the district coum, its discretion, to enter a

default judgment against a party who fails to cympth an order compelling discovery. Fed.

Civ. P. 37(b)(2)(A)(v),_see also Henry v. @itidus., Inc., 983 F.2d 943, 946-49 (9th Cir. 1993

(upholding a district cotis dismissal of an action as a discovery sanction). “A terminating

sanction, whether default judgment against a deferatadismissal of a plaintiff's action, is ver
8
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severe . . .[o]nly willfulness, bad faith, and fguktify terminating sanctions.” Connecticut Ge

Life Ins. Co. v. New Images of Beverly Hills, 482 F.3d 1091, 1096 (9th Cir. 2007) (internal

citations omitted).
The Ninth Circuit has “construalea five-part test, with thremubparts to the fifth part, to
determine whether a case-dispositive sancti@euRule 37(b)(2) is gt: “(1) the public’s

interest in expeditious resolutiaf litigation; (2) the court’s neeb manage its dockets; (3) the

risk of prejudice to the pargeeking sanctions; (4)elpublic policy favoringlisposition of cases$

on their merits; and (5) the availéty of less drastic gactions. The sub-parts of the fifth factof

are whether the court has considered less@tisas, whether it tried them, and whether it
warned the recalcitrant party about the possibdftgase-dispositive sanctions.” Id. (internal
citations omitted). The district court need fint each factor favors dismissal as a condition
precedent to terminating sanctions; instead etfi@stors provide a framework for the court’s
analysis._Id. “The most critical factor to bensidered in case-dispogé sanctions is whether
party’s discovery violations make it impossible &ocourt to be confident that the parties will
ever have access to the true facts. (internal citations omitted).

Here, all factors weigh in favor of imposingrtenating sanctions. As to the first factor
expeditious resolution of this sais no longer an option. The eas already four years old ang
discovery has only recently closed; the discoymgiod closed without all necessary discovery
having been conducted. The cours lided to balance solicituder plaintiff's disabilities and
health concerns with the need to move theeadong, and although several of plaintiff's reque
for extentions of time have bedenied or granted only in pathe record nonetheless reflects
eight extensions of timon plaintiff's request, totaling ové70 days of delay. Plaintiff has
routinely failed to abide by gcovery deadlines, most recently failing to comply with the
court’s clear order on defendant’s motiorctompel, which required plaintiff to produce
responsive documents by March 8, 2018. ECF NoatU5 In sum, the public interest in
expeditious resolution of litigation has babéwarted by plaintiff's conduct to date.

As to the second factor, tleeurt’s need to manage its docket, the facts of plaintiff's

repeated delay and failure to cooperate effegtivethe discovery process favor dismissal. Tt
9

n.

Sts

e




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Eastern District of California has one of the heatvcaseloads in the watry. For over four
years, this case has regularly demanded the&'s@ttention while progiesing little. Plaintiff's
failure to comply with his discovery obligatiohas been a significant source of the delay. Fg
example, plaintiff created the need for his dejpmsito be conducted in installments by failing
provide documents by the respergeadlines requirdaly the Federal Rulesf Civil Procedure
and instead bringing unmarkeddadisorganized documents te Imitial deposition. ECF No.
111-2 at Y 3-4, 7. Plaintiff's failure (or inabyijitto properly participate in discovery, and his
repeated requests to stay the case and fonggtes of time, have burdened the court’'s heavy
docket.

Regarding the third factor, prejudice to thefendant, failure to enter judgment against
plaintiff for his discovery abusesgould be highly prejudicial. Tddiscovery period in this case
which has been extended multiple times, is ©wtvged. ECF No. 105 at 7. Despite defendan
repeated requests and attempts to magcanfer, plaintiff hasiot produced outstanding
responsive documents as required by the FeBerak of Civil Procedure and as explicitly
ordered by the court. See ECF No. 105. To,dspite his testimony that he kept a calenda
during his period of student teaching2@l1 (ECF No. 103-1, Exh. H at 191:8-20, 219:21-
220:7), plaintiff has produced only a three monthrspf calendar entrie€CF No. 111-2 at |
15. Though plaintiff later testified that he didti@ave any additional calendar months, he als
stated that the calendar was “cheap — it whisdegapart,” creating ambiguity whether other
relevant months were destroyed or nevested. ECF No. 111-2 at § 16, Exh. B (Second
Hartline Deposition) 453:12-454:20. Ample questing on the topic at plaintiff's deposition
yielded no coherent answer.

At the May 16, 2018 motions hearing, plaintiffeeared with loose papers as well as &
spiral bound calendar. When asked directlyi®/undersigned, he statddht there were no
unproduced calendar months. Defensunsel stated that he waeeing for the first time that a
spiral bound calendar actualyisted. When questionedaag by the undersigned, plaintiff
stated that the remaining pages in the calenedblank or simply contaed notes to himself.

The court notes that even if the unproduced calendar pages were blank, or in poor conditi
10
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plaintiff had an obligation to produce them.

Additionally, plaintiff testified at his secordkposition that he has made no attempt to
access and search the emailoactt (“chicoboy3@sbcglobal.net”) that he was using during the
period at issue in this actiond.lat 436:22-437:5. Plaintiff aldestified to a disc of medical
records that cover the periodisdue which he had not producedsearched. Id. at 470:10-22.
Plaintiff left open the question of whether defemtdaad received all relevant documents, stating
“You pretty much will have everything . . miean, you can go and tell the court you didn’t get
anything. | mean, | realize, you know — you know, wiegtpened. It's detrimental to me. It's
not detrimental to you because | see the doctsrfamoring me.”_Idat 455:9-17. Plaintiff
continued, “I believe that you haeeerything other than a coupleméces of paper. | believe
that you do.” _Id. at 457:1-3. At the May )18 hearing, the court quiemed plaintiff about

his e-mail and unproduced medical records. Bfaexplained that hicomputer was destroyed

and he therefore he could not access his e-maileen the court asked whether he had attempted

to access his email from a public computer, he statgche had not, and he did not know thatlit

was possible to do so.

With respect to his medical records, plainsifited at the hearingatbhe had received a
medical records disc from Kaiser Permanenteiwhe had not yet given to defendant becausg
the disc contained documents which could be prejudiplaintiff in a jury trial. He stated that
he still had to go through thec@ds disc but would give defendaelevant records when he
completed his review. Plaintiff also statedtthe needed to follow up with other medical
providers who had not yet responded to his reqdiestecords. The court reminded plaintiff that
the discovery period had now closed, and thatitms to get relevant records to defendant had
passed. The court noted that its@aintiff's obligation to provde defendant with the records

and, if some were held back as privileged, tvjate a written statement regarding the withheld

documents. It is clear from plaintiff's statemettist defendant does not have the entire scope of

discovery to which it is entitled. Discoverya®sed, and it would bleighly prejudicial to
defendant to force it to proceed withoug thenefit of full and fair discovery.

With respect to the fourth factor, the pulghalicy favoring disposition of cases on their,
11
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merits, the undersigned finds this interest nyiedtd where, as here,sposition on the merits
would mean disposition based on a limited saofpaformation due to hindered discovery.

Connecticut Gen. Life Ins. Co., 482 F.3d at 1096.

Finally, as to the fifth fact, the availability of lesdrastic sanctions, upon careful
consideration the undersigned fildss drastic sanctions would rio# sufficient. As discussed
above, plaintiff has been given numerous instomst and opportunities foarticipate fully in
discovery. Had he merely failed to timglyoduce documents, excluding the documents from
evidence may have been sufficient. Plaintiff&havior following the entry of the court’s order

compelling production, however, demonstrates ligas unable or unwilling to conduct proper

searches for clearly relevant documents, andhith&ither does not appreciate the necessity of

following court deadlines and ordessis incapabl®f doing so.

The undersigned does not mean to suggesMhatartline has acted in bad faith or
deliberately delayed proceedings. The court has set@paintiff's frequent past representatio
that his poor health has made it difficult for Hioncomply with deadlias and with the rules
governing civil litigation. The court has am@gcommodated plaintiff's needs in this regard.
Litigation cannot be indefinitelgxtended, however, and the cougast leniency has not result
in progess toward merits resolution. Insteadeni@ant has been prejudiced by the excessive
passage of time and the case remains far &@uosture in which dispositive motions can be
meaningfully framed or properly adjudicated. sbim, plaintiff's discovey violations “make it
impossible for [this] court to beoafident that the parties will evleave access to the true facts

Conn. Gen. Life Ins. Co., 482 F.3d at 1096.

In the court’s last order granting defendamiotion to compel, the undersigned warne(
plaintiff in clear terms that his continued failurep@rticipate in discovergnay result in sanction
including the dismissal of his cas ECF No. 105 at 7. Despitas express warning, plaintiff
failed to produce the required documents to defefydend testified in his deposition that he hg
failed to even search relevant sources, sudhsasmail and medicaécords. At the May 16
hearing on defendant’s motion, plafhindicated that his searches for responsive materials w

ongoing despite the fact that thiscovery period has alreadyskd. Less drastic sanctions
12
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would only further delay this already extremely geldcase. The history diis litigation gives
the court no reason to believe that a re-odehscovery period would result in the proper
production of necessary documents. No sanctiberdhan dismissal is appropriate under the
circumstances presented in this case. All factagighing in favor of terminating sanctions, the
undersigned recommends that this case be DBSHED with prejudice as a result of plaintiff's
failure to meaningfully particigte in the discovery process.

V. Conclusion

Based on the foregoing, it is ORDERED thatiptiff's motion to compel (ECF No. 109
is DENIED because plaintiff failed to sdtihis meet and confer obligations.

It is further RECOMMENDED that defendantisotion for terminating sanctions (ECF
No. 111) be GRANTED and that this edse dismissed with prejudice.

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursutmthe provisions of 28 U.S.@.636(b)(l). Within twenty-one
(21) days after being served with these findiagd recommendations, gogrty may file written
objections with the court. Such document shdddaptioned “Objectiornt® Magistrate Judge’s
Findings and Recommendations.” Local Rule 304¢€hilure to file objections within the

specified time may waive the right to appea& District Court’s order Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
DATED: May 18, 2018 . -
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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