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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TRACY FIDEL ALFORD, No. 2:14-cv-714-KIM-EFB P
12 Plaintiff,
13 V. SCREENING ORDER AND ORDER
14 | LAM DANG, et al., CRARTINGIER
15 Defendants.
16
17 Plaintiff is a state prisoner proceedwghout counsel in an action brought under 42
18 | Y-S.C. § 1983. In addition to filing a complaiptaintiff has filed an application to proceed in
19 forma pauperis and a “motion requesting courssaié order for the full names of defendants.
20 I.  Request to Proceed In Forma Pauperis
21 Plaintiff has requested leave to proceetbmima pauperis pursuant to 28 U.S.C. § 1915.
29 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
23 Accordingly, by separate ordergtioourt directs the agency haviogstody of plaintiff to collect
24 and forward the appropriate monthly paymentgtie filing fee as set forth in 28 U.S.C.
o5 | §1915(b)(1) and (2).
26 II.  Screening Requirement and Standards
27 Federal courts must engage in a prelimjrenreening of cases which prisoners seek
o8 redress from a governmental entity or officeearployee of a governmental entity. 28 U.S.C
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8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakfiom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB&€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal129 S.
Ct. 1937, 1949 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not s#8beroft v. Igbal
129 S. Ct. at 1949.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial psatility when the phintiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.Igbal, 129 S. Ct. at 1949. When considering whether a complaint stat
claim upon which relief can be granted, tdoeirt must accept the allegations as tEreggkson v.
Pardus 127 S. Ct. 2197, 2200 (2007), and construe the complaint in thenlggitfavorable to
the plaintiff, see Scheuer v. Rhogddd6 U.S. 232, 236 (1974).
[I. Screening Order

The court has reviewed plaintiff's complia(ECF No. 1) pursuant to 8 1915A and
concludes that it must be dismissed with &etvamend for failure to state a claim upon which

relief may be granted. To proceed, ptdf must file an amended complaint.
2
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Plaintiff names Jones, Lam bg, Virga, Clough, Ramirez, alddcComber as defendant

)

First, he claims that Jones, Lddang, and Virga “conspired” to gplaintiff to lose his job in the
kitchen. He also claims that Lam Dang issuéalse rules violation repbagainst plaintiff,
accusing plaintiff of harassment. As a resiithe accusations against plaintiff, defendant

Clough allegedly informed plaintiff that he woulé removed from the “Cacility building and

placed in administrative segregatioBlaintiff claims that this wve cost him his job, his medica
equipment, and the ability to sleep well. Pldiriaims that he tried to inform defendant

Ramirez, the investigator assigned to the ruiekation report, about #hconspiracy, and that
Ramirez informed him he would probably be dedra rapist, and transferred to another prisgn

because of the charge. Plaintiff also clatheg defendant McComber is somehow responsibl

D

for plaintiff's loss of his C-PAP machine and feaving a sleep study cdacted during the day.

Aside from his general references to a “corespy,” plaintiff does not identify any claim

\"2J

for relief and his allegationse@not otherwise sufficient toade a claim under section 1983. In
addition, it appears that the aboVlegations may not be properlyip@d together as claims in a
single action, as the allegations regarding thACRmachine, for example, appear to involve

discrete events that did notiss out the same occurrence amgblve a common question of law
or fact as the other allegations in the complaggeFed. R. Civ. P. 20(a)(2).

In order to state a claim und®983, a plaintiff must allegél) the violation of a federa|

constitutional or statutory right; and (2) thia¢ violation was committed by a person acting under

the color of state lawSee West v. Atkind87 U.S. 42, 48 (1988)pnes v. Williams297 F.3d
930, 934 (9th Cir. 2002). An individual defendanhot liable on a civrights claim unless the
facts establish the defendant’s personal involvenmetie constitutionadleprivation or a causal

connection between the defendant’s wrongful cohduad the alleged constitutional deprivatiop.

-

See Hansen v. Blac885 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44
(9th Cir. 1978). That is, plaiftimay not sue any official on the theory that the official is liable
for the unconstitutional conduct of his or her subordinateshcroft v. Igbal129 S. Ct. 1937,
1948 (2009). Because respondeat superior lialslityapplicable to § 1983 suits, “a plaintiff

must plead that each Government-official aefi@nt, through the official’s own individual
3
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actions, has violated the Constitutiond. It is plaintiff's responsibity to allege facts to state 3
plausible claim for reliefigbal, 129 S. Ct. at 194%joss v. U.S. Secret Serg72 F.3d 962, 969
(9th Cir. 2009).

As plaintiff's intended claims for relief amot clear, the followintegal standards may or
may not be relevant to plaintiffistended claims for relief. Img event, plaintiff is admonished
that any amend complaint must satisfy these requirements for any such claims:

To proceed on a claim predicated on a paasy to deprive plaintiff of federally
protected rights, plaintiff mustlege specific facts showing éar more persons intended to
accomplish an unlawful objective of causing plififnarm and took some concerted action in
furtherance thereofGilbrook v. City of Westminstet77 F.3d 839, 856-57 (9th Cir. 1999);
Margolis v. Ryan140 F.3d 850, 853 (9th Cir. 1998) (plaiihmust allege facts showing an
agreement among the alleged conspiratideprive him of his rightspelew v. Wagner143
F.3d 1219, 1223 (9th Cir. 1998) (to state claim famspiracy under 8§ 1983,ghtiff must allege
at least facts from which such an agreememeprive him of rights may be inferre@yirns v.

County of King883 F.2d 819, 821 (9th Cir. 1989) (periam) (conclusory allegations of

—

conspiracy insufficient to state a valid 8 1983 claikgrim-Panahi v. Los Angeles Police Dep
839 F.2d 621, 626 (9th Cir. 1988).akitiff has not alleged spdid facts showing that any
defendant agreed to accomplish an unlawful objectMor has he alleged sufficient facts from
which any agreement could be inferred.

To state a claim for violation dhe right to procedural dueqwess, plaintiff must allege
facts showing: “(1) a deprivatiosf a constitutionally protectdierty or property interest, and
(2) a denial of adequaprocedural protections.Kildare v. Saenz325 F.3d 1078, 1085 (9th Cir.
2003). Plaintiff does not have a pesty or liberty interest in a {mon job that is protected by the
Due Process Claus&Valker v. GomeZ70 F.3d 969, 973 (9th Cir. 2004). Moreover, “the
Constitution itself does not give rise to a libartierest in avoiding transfer to more adverse

conditions of confinement.Wilkinson v. Austin545 U.S. 209, 221 (2005But state regulation

\"2

may create a liberty interest in avoiding resivie conditions of confineent if those conditions

“present a dramatic departure from the basinditions of [the inmate’s] sentence&sandin v.
4
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Conner 515 U.S. 472, 485 (1995). Undgaindin a liberty interest may exist where placemer
in administrative segregation “imposes atypicad aignificant hardship ithe inmate in relation
to the ordinary incidents of prison lifeld. at 484.

In the context of a disciplinary proceeding whaiéerty interest isit stake, due proces
requires that “some evidence” support the disciplinary decissoiperintendent v. Hjl472 U.S.
445, 455 (1985). The inmate must also receivE). &dvance written notcof the disciplinary
charges; (2) an opportunity, wheansistent with institutional &gty and correctional goals, to
call witnesses and present documentary evidenbies defense; and (3) a written statement by
the factfinder of the evidence relied on dhe reasons for the disciplinary actiond. at 454
(citing Wolff v. McDonnell418 U.S. 539, 563-67 (1974). Maintenance of an inaccurate rec
without more, is not sufficient to state a clasfrconstitutionainjury under the Due Process
Clause.See Paul v. Davj#t24 U.S. 693, 711-12 (1976).

To state a viable First Amena@mt retaliation claim, a prisoner must allege five eleme
“(1) An assertion that a state actor took someeesk action against an inmate (2) because of
that prisoner’s protected conductdahat such action (4) chilled tivemate’s exercise of his Fir
Amendment rights, and (5) the action did ressonably advance a legitimate correctional go
Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 2008)onduct protected by the First
Amendment includes communications that ‘grart of the grievance procesfBrodheim v Cry
584 F.3d 1262, 1271 n.4 (9th Cir. 2009).

To succeed on an Eighth Amendment claim wegdd on the denial of medical care, a
plaintiff must establish that Head a serious medical need &hat the defendant’s response to
that need was deliberately indifferediett v. Penner439 F.3d 1091, 1096 (9th Cir. 2006¢e
also Estelle v. Gamhld29 U.S. 97, 106 (1976). A serious mebiesed exists if the failure to
treat the condition could resut further significant injury or the unnecessary and wanton
infliction of pain. Jett 439 F.3d at 1096. Deliberate indiéace may be shown by the denial,
delay or intentional interference with medicaatment or by the way in which medical care is
provided. Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988).
1
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To act with deliberate indifference, a prisaificial must both be aware of facts from

which the inference could be drawn that a substantial risk of sdraosexists, and he must al

SO

draw the inferenceFarmer v. Brennan511 U.S. 825, 837 (1994). Thus, a defendant is liable if

he knows that plaintiff faces “a substial risk of serious harmrmd disregards that risk by failing

to take reasonable measures to abatddt.’at 847. A physician need not fail to treat an inma
altogether in order to violate thiamate’s Eighth Amendment right©rtiz v. City of Imperial
884 F.2d 1312, 1314 (9th Cir. 1989). A failure to competently treat a serious medical conc
even if some treatment is prescribed, may constitute deliberate indifference in a particular
Id.

It is important to differentiate common lawglgence claims of malpractice from claim
predicated on violations oféhEight Amendment’s prohibition @fuel and unusual punishmen
In asserting the latter, “[m]ere ‘indifference,€gligence,’ or ‘medical malpractice’ will not
support this cause of actiorBroughton v. Cutter Laboratorie§22 F.2d 458, 460 (9th Cir.
1980) (citingEstelle v. Gamble429 U.S. 97, 105-106 (197&ge also Toguchi v. Chung91
F.3d 1051, 1057 (9th Cir. 2004).

IV.  Leave to Amend

Plaintiff will be granted leave to file an @mded complaint, if plaintiff can allege a
cognizable legal theory against a proper deééat and sufficient fagtin support of that
cognizable legal theoryLopez v. Smiti203 F.3d 1122, 1126-27 (9th Cir. 2000) (en banc)
(district courts must afford pree litigants an opportunity to @md to correct any deficiency in
their complaints). Should plaintiff choose tie fan amended complaint, the amended complg
shall clearly set forth the clainasd allegations against each defendant. Any amended com
must cure the deficiencies iddied above and also adheethe following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanects another to ¢éhdeprivation of a
constitutional right if he does antaparticipates in another’s act omits to perform an act he is
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legally required to do that causes the alleggatidation). It mustlso contain a caption
including the names of all defenta. Fed. R. Civ. P. 10(a).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaih.R. 220. This is because an amended
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longerses any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

Unrelated claims against different defendants must be pursued in multiple lawsuits.|“The

controlling principle appears in Fed. R. Civ. P.&)8(A party asserting a claim . . . may join, []
as independent or as alternate claims, as mamy<l. . . as the party has against an opposing
party.” Thus multiple claims against a singletpare fine, but Claim A against Defendant 1
should not be joined with unegkd Claim B against DefendahtUnrelated claims against
different defendants belong in different suits, ooly to prevent the sort of morass [a multiple
claim, multiple defendant] suit prode(s], but also to ensure th@isoners pay the required filing
fees-for the Prison Litigation Reform Act limits 3a¢he number of frivolous suits or appeals that
any prisoner may file without prepaymaeitthe required fees. 28 U.S.C. § 1915(g)€orge v.
Smith 507 F.3d 605, 607 (7th Cir. 2008ge alsd~ed. R. Civ. P. 20(a)(Z)oinder of defendants
not permitted unless both commonality and sa@estiction requirements are satisfied). Any
amended complaint may not change the natutkiguit by alleging ne, unrelated claims.
George 507 F.3d at 607 (no “buckshot” complaints).

Finally, the court cautions plaintiff that failute comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
SeeE.D. Cal. Local Rule 110.

i
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V. Plaintiff’'s Motion

In light of this order dismissing plaintif’complaint with leave to amend, his “motion
requesting court to issue order for the full nawfedefendants,” which appears to be a discov
motion is denied without prejudice. If plaintiff eventually allowed to proceed on a complain
that asserts a cognizable claim, he mexew his request faliscovery.

VI.  Conclusion
Accordingly, the court hereby orders that:

1. Plaintiff's request to proceed in foanpauperis (ECF Nos. 5, 10) is granted.

2. Plaintiff's “motion requetng court to issue order fohe full names of defendants”
(ECF No. 3) is denied.

3. The complaint is dismissed with ledeeamend within 30 days. The amended
complaint must bear the docket number assigoekis case and be titled “First Amended
Complaint.” Failure to comply with this order will result in this action being dismissed for f;
to state a claim. If plaintiff files an amermbleomplaint stating a cognizable claim the court wi

proceed with service of procdsg the United States Marshal.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

Dated: February9, 2015.
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