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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LARRY GIRALDES, Jr., No. 2:14-cv-726-JAM-EFB P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

OANIA, et al.,

Defendants.

Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
U.S.C. § 1983. He alleges that defendants &&wasas, Tuers, Hampton, Macomber, Lynch,
Jibson violated his rights by réitsting against him due to hisitiative conduct. ECF No. 13.
Now pending before the court dwo discovery related motions.

First, defendants have filed a motion for terminating sanctions or involuntary dismis
(ECF No. 112) based on plaintsffailure to respond to writtenstiovery. For his part, plaintiff
has filed a motion for extension of time (ECB.N.24) wherein he asks that the deadline for
responding to defendants’ discoveeguests be extended. He atathat he does not understar
what “Bates” numbers are and this confusion militates in favor of additional tdnet 1-2.
Defendants filed an opposition paintiff's motion. ECF No. 126Plaintiff then filed a request
for the court’s notice (ECF No. 127), to whidefendants responded (ECF No. 128) and plain
replied (ECF No. 129).
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For the reasons stated below, the courtmenends that defendants’ motion for sanctig
be granted.

l. Background

The court granted (in part) defendants’ motion to compel (ECF No. 74) on March 11

2017. ECF No. 90. In response to this ordexinpiff served responses on April 6, 2017 (ECF

ns

T

No. 94-2, at § 2, Exs. A-C) whadefendants deemed deficient. After unsuccessfully attempting

to resolve these deficiencies by way of a letter @ateleconference, defendants filed a motion
terminating sanctions on May 15, 2017. ECFE 8. On July 27, 2017, the court denied the
motion for terminating sanctions without prejudice and directed the parties to meet and co

and make a good faith effort to resolve thesuess informally. ECF No. 109. On October 27,

2017 defendants filed a renewed motion for tertmigesanctions which indicated the following:

1. To comply with the order to meatd confer, defendants’ counsel made
arrangements for an in-person meeting witinglff at California State Prison-Sacramento
(“CSP-SAC”) which was to be held on August, 2017. ECF No. 112-1 at1 2. A letter wa
mailed to both plaintiff and the CSP-SAC litigaticoordinator advising them of the meetind.
at 1-2 1 2. An informational chrono attachieglaintiff’'s motion irdicates that, on August 2,
2017, the aforementioned letter wadivided to plaintiff and that hstated that he understood i
contents.Id. at 8, Ex. B.

2. On August 9, 2017, plaintiff called dafiants’ counsel and stated that an
unnamed doctor, who had somehow been madecanidhe meeting schedule for the next day
was reducing plaintiff's medication and, as a consace, plaintiff mighbe too sick to attend
the meeting.ld. at 4 § 3. Defendants’ counsel inform@dintiff that he still intended to procee
with the meeting.ld. After the phone call, defendants’ ca@ahcontacted the CSP-SAC litigati

coordinator, who informed him that she was uasas to how a doctor would have learned of

for

hfer
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he

meeting, given that information concerning legaits was disseminated only on a need-to-knpw

basis. Id.
3. The meeting, in spite of the foregoing, went ahead on August 10, 2017 and

defendants’ counsel noted thaaipltiff was engaged in the conversation and did not appear s
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Id. at4 4. Atthe meeting, plaintiff agreedorovide supplemental responses to defendant
discovery requests by August 31, 201d. A letter summarizing the discussion was sent to
plaintiff by defendants’ coue$ on August 11, 2017 and no objecis to this letter were
forthcoming. Id.

4. Plaintiff provided partial supplementalsponses to defendardn or about Augus
16, 2017.1d. at 4 § 5. Defendants’ counsel sent aletietailing the defieincies, specifically
plaintiff's failure to: (1) provideverified responses to all die interrogatorieq2) respond to
interrogatories one and two; a(®) identify the documents responsive to each discovery req
Id. at 31-32. The letter set a date — August 317261 10 a.m., for the parties to discuss thesq
issues by phoneld. at 32. That conversation occurredsakeduled and, afterwards, defenda
counsel sent plaintiff a lengthy set of Bates stamped documents which plaintiff had provids
2015 depositionld. at 5 7. These documents were proditteplaintiff to facilitate his efforts

in responding to the outstding discovery requests$d. Plaintiff subsequently acknowledged

receipt of these documents and agreed toigeawe additional responses by September 29, 2
Id. at 5 { 8.
5. When defendants’ counsel had resteived the supplemental responses by

October 9, 2017, he semather letter to plaiiff stating as muchld. at 54. To date, defendan
counsel states that he hadl sint received the diswery responses which plaintiff promiseld.
at 6 1 11. He further states that, frdaty 26, 2017 to October 27, 2017, the California
Department of Corrections and Rehabilitati@d expended roughly 5,1@0llars in connection
with counsel’s attempts to procureetforegoing responses from plaintiftd. at 6 § 12.

. Legal Standards

Federal Rule of Civil Procedure 16(f) states:

On motion or on its own, the cdumay issue any just orders,
including those authorized by Rule 37(b)(2)(A)(ii)—(vii), if a party .
.. fails to obey a schedualy or other pretrial order.
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Federal Rule of Civil Procedure 37(b)(2)(A) states:

The court . . . may issue further jastlers. They may include the following:

dismissing the action or proceediin whole or in part . . .

The Ninth Circuit has held that five factaare to be considerdgfore imposing the

sanction of dismissal, namely:

Leon v. IDX Systemd64 F.3d 951 (9th Cir. 2006) (upholding terminating sanctions for willf

(1) the public’s interest in expeditious resolution of litigation;
(2) the court’s need to manage its docket;

(3) the risk of prejudie to the other party;

(4) the public policy favoring dispi®n of cases on their merits;
and

(5) the availability of less drastic sanctions.

destruction of evidence). When a court’s ordefiatated, the first two factors will militate in

favor of dismissal, while the fourth will weigh againgtdriana Intl. Corp. v. Lewis & Cp913

F.2d 1406, 1412 (9th Cir. 199®ee also Yourish v. California Amplifiek91 F.3d 983, 990 (9t}

Cir. 1990) (“The public’s interest in exp&dus resolution of litigation always favors

dismissal.”). As to the third factor, a party must establish that their adversary’s actions im|

their ability to proceed to triar threatened to interfere withe rightful decision of the case.

Malone v. United States Postal SeB33 F.2d 128, 131 (9th Cir. 1987 inally, with regard to

the availability of lesser sanctigrthe court must consider whether:

(1) the courtexplicitly discussed the feasibility of less drastic sanctions

and explained why alternatiganctions would be inappropriate;

(2) thecourtimplementd alternative sanctions; and

(3) the court warned the disobedient parftthe possibility of dismissal before

orderingthedismissal.

Adriana Intl. Corp, 913 F.2d at 1412-1413.
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1.  Analysis

On June 23, 2016, the court directed plaintifter alia, to provide a signed verification

with all his discovery responses. ECF Noa6®. And, as noted above, on March 15, 2017 the

court granted defendants’ motion to compel irt pad directed plaiift to provide further

discovery responses. ECF No. 90 at 8. Specificie/court directed plaintiff to provide further

responses to:

(1) interrogatory numbers 1, 2, and 6; (2) request for admission
numbers 1, 2, 3, 4, 5, 6, 7, 10, and 24; and (3) request for
production numbers 1, 2, 3, 5, 6,8,9, 10, 11, 15, 16, 17, 18, 19,
20, 21, and 22, in accordance with the court’'s June 23, 2016 order
(ECF No. 66). Plaintiff must alsprovide a verification concerning

all of his interrogatory responses.

Id. To date, plaintiff has failed tilly comply with these orders.In particular, plaintiff’'s
responses to defendants’ reqedst production have continuedvaguely reference document

that had already been provided or which coulddamd in his central file (EF No. 94-2 at 9-14

despite a previous admonishment from the cithat “[d]efense counsshould not have to guess

as to which documents previously ‘offerdxy plaintiff correspond to each of defendants’
requests for production of documents” (ECF No. 66 at 10).
It is also abundantly cle#éinat the foregoing omissions in discovery are not attributabl

good faith mistake. As defendants’ counsel Eomit, the relevant discovery was served in

! The court has considered and taken fulbact of document plaintiff filed on March 9
2018, entitled “Notice re DiscoveryECF No. 125) wherein he answed interrogatories one ar
two (id. at 6-7), but claimed that fwuld not provide the remaig discovery responses becau
he did not know what “Bates” stamps were or “how to find thath"at 2). He also claimed thg
the prison law librarian would not permithito make copies of any documenid. Then, on
April 13, 2018, plaintiff filed a document with tleeurt entitled “Discovery Response.” ECF N
130. Therein, plaintiff provides responses te¢hof defendants’ requests for production and
states that he will respond to the others when his circumstances lllaat.2-5. He asserts tha
he is unable to provide full responses becausemofficials have “recently intensified [their]
efforts” to interfere with his litigationld. at 2. Finally, on April 27, 2018, plaintiff filed anothe
set of discovery responses agkhing nine of the defendanstill outstanding requests for
production. ECF No. 132.

These responses are both too late andfiomunt. As noted in these recommendations
this discovery dispute is hardlywend plaintiff iould have providedll of his responses well
before this point. Allowing plaintiff to submit piecemeal responses now, without penalty, w
effectively reward his intransigence.
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October of 2015 and, consequently, these disgadisputes have dragged for more than two
years despite prior orders and admonishments fin@ncourt. Plaintiff also made it clear, in a
2015 letter to Defendants’ counsleat he intended to provide grilmeager” responses. ECF N

44-2 at 74, Ex. B. He spedadélly wrote (to defendants’ prwus counsel, Kelly Samson):

| will not be answering your discovery for the m[o]st part, as just
about everything | need to amnsware part of documents your
defendants feels (sic) are irrelevand, or, not d[i]scoverable. . . . |
will seek an order to allow me 30 days from the date the court
orders defendants to supplyhatever discovery it deems
appropriate when it rules on my Rkilan to Compel. Until then, |
have evidence in which teupply most of the answers. If there is
anything | can answer, | wilhut it will be meager to say the least.

Id. (emphasis added). Despite repeated confeseregarding discovery between plaintiff and
defendants’ counsel and two coartlers directing him to providée relevant disavery, plaintiff
has persisted in frustrating defendants’ attertgpengage in meaningfdiscovery. The court
notes that it is not unusual for opposing patttedisagree, sometimes vehemently, as to the
relevance or propriety of discovery requeskfiere comes a point, however, where zealous
advocacy of one’s interests veers into simplefadt. Plaintiff, for tre reasons described abo
has made that turn. Thusanctions are appropriate.

The court does not lightly undertake teeommendation of terminating sanctions.
Nevertheless, they appear necessathis case. Plaintiff hasifaed to timely and fully comply

with this court’s discoery orders, thus the firéwo of the Ninth Circuis factors — the public’s

interest in expeditious resolutiaf litigation and the court’s neé¢d manage its docket - are mat.

See Adriana Intl. Corp913 F.2d at 1412. And defendantsdadequately shown a risk of
prejudice. Failing to produce documents asated by the court and unreasonable delay are
sufficient to show prejudiceSee In re: Phenylpropanolang@r{PPA) Products Liability
Litigation, 460 F.3d 1217, 1227 (9th Cir. 2006).
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While public policy does favor disposition cdses on the merits, courts have recogniz

that:

[A] case that is stalled or unreasdny delayed by a party’s failure

to comply with deadlines and sdiovery obligations cannot move
forward toward resolution on é¢hmerits. Thus, we have also
recognized that thisattor lends little support to a party whose
responsibility it is to move a cagoward disposition on the merits
but whose conduct impedes progress in that direction.

Id. at 1228. Given the two year span of frustratisd¢overy which may fdy be attributed to
plaintiff, the court finds thathis factor does not weigh favor of a lesser sanction.

Finally, the court has previously consideless drastic sanctions ¢dbtain plaintiff's
compliance and found them wanting. Furtheregplicit warning to plaintiff that failure to
comply with discovery orders would result irsatiissal have had littléfect. In its March 15,

2017 order on defendants’ motion to compel, the court wrote:

Defendants’ request for sanctions, lewer, is denied at this time.
While plaintiff's failure to complywith the court's June 23, 2016
order requiring him to supplemiehis discovery responses lacks
justification, an award of costs or other monetary sanctions would
be an ineffective deterrent and inappropriate here in light of
plaintiff's indigent status . . . However, @intiff is hereby
admonished that his continued tmé to cooperaten discovery or

to comply with this order may selt in evidentiary sanctions or
even the dismissal of this case.

ECF No. 90 at 6 (emphasis added and interndiaits omitted). This passage also demonstr
that plaintiff was, in no uncertain terms, warraxbut the possibility of terminating sanctions.
V.  Conclusion
Based on the foregoing, it is ORDERED thkintiff’'s motion for extension of time
(ECF No. 124) is DENIED as moot. Itfisrther RECOMMENDED thatlefendants’ motion for

terminating sanctions (ECF No. 112) be GRANDI&nd this case be disssed with prejudice.

ed

ntes

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections

7
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: May 3, 2018.
et Fma
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




