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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LARRY GIRALDES, No. 2:14-cv-726-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
12| OANIA etal. RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff, a state prisoner proceedipi se in action brought under 42 U.S.C.
18 | § 1983, has filed a motion for a temporary restrejrorder. He seeks pohibit the defendants
19 || from limiting his phone privileges ian alleged effort to obstruptaintiff’'s prosecution of this
20 | case. ECF No. 20. As discussed below, the motion must be denied.
21 A temporary restraining order may lssuied upon a showing “that immediate and
22 || irreparable injury, loss, or damage will result to the movant before the adverse party can be heal
23 | in opposition.” Fed. R. Civ. P. 65(b)(1)(A). The purpo$such an order is to preserve the status
24 | quo and to prevent irreparable harm “just@tg as is necessary bhold a hearing, and no
25 || longer.”Granny Goose Foods, Inc. Brotherhood of Teamsterd15 U.S. 423, 439 (1974). “The
26 | standards for granting a tempaoraestraining order and a prelimary injunction are identical.”
27 | Haw. County Green Party v. Clintp@80 F. Supp. 1160, 1164 (D. Haw. 199%);Stuhlbarg Int’l
28 | Sales Co. v. John D. Brush & C@40 F.3d 832, 839 n.7 (9th Cir. 2001) (observing that an
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analysis of a preliminary injunction is “substatly identical’ to an analysis of a temporary
restraining order).

A preliminary injunction will not issue unlesgeessary to prevent threatened injury th
would impair the courts ability to graaffective relief in a pending actiorsierra On-Line, Inc.
v. Phoenix Software, Inc/39 F.2d 1415, 1422 (9th Cir. 198&pn v. First State Ins. Ca871
F.2d 863 (9th Cir. 1989). A preliminary injunctioepresents the exesel of a far reaching
power not to be indulged exceptarcase clearly warranting ibymo Indus. v. Tapeprinter, Inc

326 F.2d 141, 143 (9th Cir. 1964). In order to betled to preliminary ifunctive relief, a party

must demonstrate “that he is likely to succeed emtkrits, that he is likely to suffer irreparable

harm in the absence of preliminary relief, thatliaéance of equities tipa his favor, and that ar
injunction is in the public interest.Stormans, Inc. v. Selegl®86 F.3d 1109, 1127 (9th Cir.
2009) (citingWinter v. Natural Res. Def. Council, In55 U.S. 7 (2008)). The Ninth Circuit h

also held that the “sliding scale” approachppkes to preliminary injnctions—that is, balancing

the elements of the preliminary injunction tesst,that a stronger shavg of one element may
offset a weaker showing of another—surviVémterand continues to be validdlliance for Wild
Rockies v. Cottrell622 F.3d 1045, 1050 (9th Cir. 2010). dther words, ‘serious questions
going to the merits,” and a hardship balance tipatsharply towarthe plaintiff can support
issuance of an injunction, assumihg other two elements of tNeéintertest are also met.Id.
In cases brought by prisonersolving conditions otonfinement, any preliminary injunction
“must be narrowly drawn, extend no further timaeessary to correct the harm the court finds
requires preliminary relief, and lbee least intrusive means necessary to correct the harm.”
U.S.C. § 3626(a)(2).

Plaintiff proceeds in this action on a clainat defendants Oania and Casas retaliated

against him by denying him phone privileges. Howephintiff does not establish that he is

likely to succeed on this claim and a preliminaxjynction requiring all seven defendants in this

action to provide plaintiff with phone accesssnhbe denied. Plaintiff’'s motion is not
accompanied by a sworn declaration or any othr@tence establishing a likelihood of success

this action, or that the injunot sought is necessary to presethe court’s ability to grant
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effective relief on his claims and that it is feast intrusive means fdioing so. Plaintiff does

not demonstrate that he is entitl® phone privileges. Furthdre makes only general allegations

that the restriction on his phonaypleges is “obstruct[ing] thigase,” and does not demonstrat
that he will suffer irreparable hammthout the court’s itervention. Plaintiff also fails to preser
evidence establishing that the balance of equitiegnijis favor. Nor is there a showing that 1
requested injunctive relief is in the publi¢garest. Thus, plaintifias not made the showing
required to meet his burden as the party movingnfonctive relief, ad his request must be
denied.

Accordingly, IT IS HEREBY ORDERED thdhe Clerk of the Gurt randomly assign a
United States District dige to this action.

Further, IT IS HEREBY RECOMMENDED thataintiff's motions for injunctive relief
(ECF No. 20) be denied.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: October 19, 2015.
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