(PC) Smith v. Aubuchon, et al. Doc. 70

1

2

3

4

5

6

7

8 IN THE UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WILLIAM GRANVILLE SMITH, No. 2:14-cv-0775-KIM-CMK-P
12 Plaintiff,
13 V. ORDER
14 | B. AUBUCHON, et al.,
15 Defendants.
16
17 Plaintiff, a prisoner proceeding pro, §eings this ciMirights action under
18 | 42 U.S.C. § 1983. The matter was referredtmiied States Magistrate Judge pursuant to
19 | Eastern District of Adornia local rules.
20 On June 1, 2017, defendants filed a motamdismiss. ECF No. 61. Plaintiff did
21 | not file an opposition to the motion, and on Sejitend, 2017, the magistrate judge filed findings
22 | and recommendations recommending the motiograeted and this action dismissed with
23 | prejudice. ECF No. 64. The findings amdommendations were served on the parties and
24 | contained notice that the partiesy file objections within a spd@d time. After receiving an
25 | extension of time, plaintiff timely filed obgtions to the findings and recommendations on
26 | October 27, 2017. ECF No. 67. On March 12, 2p1antiff filed a proposed third amended
27 | complaint. ECF No. 68.
28 | /I
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In accordance with the provisions2d U.S.C. 8§ 636(b)(1)(C) and Local Rule
304(f), this court has conductedia novareview of this case. For the reasons set forth below
the court adopts the magistrate judge’s findiagd the recommendatioratithe second amend
complaint be dismissed. The court declineadopt the recommendatitimat this action be
dismissed with prejudice and refers the mattekha the assigned magistrate judge for furthe
proceedings consistent with this order.

The court has reviewed the secamiended complaint and concurs in the
magistrate judge’s finding that it fails to stateognizable claim for relief. On this record,
however, the court cannot find that “it is absditdear that no amendment can cure the defe
in plaintiff's pleadings.Lucas v. Dep't of Corr.66 F.3d 245, 248 (9th Cir. 1994) (quoted in E
No. 64 at 5). While it was filed prematurely, thed amended complaint will also be dismissg
and plaintiff will be granted one final opportunity to amend his complaint.

If plaintiff chooses to amend the comipla plaintiff must demonstrate how the
conditions complained of have resulted in a degion of plaintiff's constitutional rights See,
e.g., West v. Atking87 U.S. 42, 48 (1988). The fourth amended complaint must be prepar
the form provided with this order. Plaintiff iLidentify each defendarand he must allege in
specific terms how each named defendantimasdved in the alleged violation of his
constitutional rights. There can be no iigpunder 42 U.S.C. § 1983 unless there is some
affirmative link or connection between a defendant’s actions and the claimed deprifitipo.
v. Goode 423 U.S. 362 (1976Nlay v. Enomotp633 F.2d 164, 167 (9th Cir. 1980phnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978). Furtherm@ngague and conclusory allegations of
official participation in civil rightsviolations are not sufficient. . . .Ivey v. Board of Regents
673 F.2d 266, 268 (9th Cir. 1982).

In addition, plaintiff is informed thahe court cannot refer to any prior complait
in order to make his fourth amended complaimhpkete. Federal Rule of Civil Procedure 15 ¢
Local Rule 220 require that an amended complantomplete in itself without reference to ar
prior pleading. This is because, as a genela) amy amended complaint supersedes all priof

complaints. See Ramirez v. County of San Bernard8@6 F.3d 1002, 1008 (9th Cir. 2015) (“3
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‘amended complaint supersedes the original, therlating treated thereaftas non-existent.”
(internal citation omitted)). Once plaintiff flefeurth amended complaint, all prior complain
will no longer serve any function in the case.efidiore, plaintiff musinclude in the fourth
amended complaint all claims he wants to raighis action and each claim and the involvem
of each defendant must be sufficiently alleged.

In accordance with the above,|S HEREBY ORDERED that:

1. The findings and recommendatidihsd September 1, 2017, are adopted i
part;

2. Defendants’ motion to dismiss (Doc. 61) is granted;

3. Plaintiff's third amended complaint is dismissed with leave to amend;

4. Plaintiff is granted thirty days frothe date of this order in which to file &

fourth amended complaint; and
5. The Clerk of the Court is diredtto send plaintiff the court’s form § 198
civil rights complaint and accompanyingstructions, with this order.

DATED: April 12, 2018.

-

UNITED STATES DISTRICT JUDGE
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