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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CHRISTOPHER D. SCHNEIDER, No. 2:14-cv-00804 GEB AC PS
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | SUTTER AMADOR HOSPITAL, ET AL.,
15 Defendants.
16
17 This case, in which plaintiff is proceedipg se, is before the undersigned pursuant to
18 | Local Rule 302(c)(21). See 28 U.S.C. § 636(b)@¢&fore the court are four motions to dismigs
19 | plaintiff's first amended complaint. Defendatite Department of Motor Vehicles (“the DMV”
20 | and the State of California (“the State”) (colleetiv“the State defendants”) move to dismiss for
21 | lack of jurisdiction under Federal Rule ofZiProcedure (“Rule”) 12(b)(1) and, in the
22 | alternative, for failure to state a claim upon whiehef can be granted under Rule 12(b)(6). BECF
23 | No. 47. Defendant Dr. Richard Buss (“Dr. Buss”) moves to dismiss for failure to state a claim
24 | under Rule 12(b)(6). ECF No. 48. Dr. Buss atsuves to strike plaintiff’s first amended
25 | complaint as untimely under Rule 12(f). ENB. 49. Defendant Dr. Kurt Popke moves to
26 | dismiss for failure to state a claim under RL&b)(6). ECF No. 50. Defendants Sutter Amador
27 | Hospital and Sutter Health (collectively “Suttenipve to dismiss for failure to state a claim
28 | under Rule 12(b)(6). ECF No. 51. Plaintffposes all of the motions. ECF No. 57.
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On October 8, 2014, the court held a heaonglefendants’ motiort® dismiss and Dr.

Buss’s motion to strike. PlaifitiChristopher Schneider appeanaa se telephonically. Mary

Greene appeared for Sutter; Patricia Perry aguefor Dr. Popke; John Feser appeared for the

State defendants; and Thomas Garberson appfarBd. Buss. On review of the motions, the
documents filed in support and opposition, upearing the arguments of plaintiff and counse
and good cause appearing therefdtdE COURT FINDSAS FOLLOWS:

PROCEDURAL HISTORY

On March 31, 2014, plaintiff initiated this action. ECF No. 1. Plaintiff filed a motion
temporary restraining order with his complaint,ievhwas denied by the digtt judge assigned {
this action. ECF Nos. 3, 6. On April 8, 2014, pidirfiled a notice of intelocutory appeal of th
denial of his motion for temporargstraining order. ECF No. 15.

Between April 28, 2014 and May 7, 2014, the &tifendants, Dr. Buss, Dr. Popke an
Sutter filed separate motions to dismiss. ECF Nos. 27, 29, 31-32.

On May 7, 2014, plaintiff filed an ex partegueest to stay the proceedings and sought
leave to file an amended complaint. EC&.85. On May 29, 2014, plaintiff filed a motion to
stay the proceedings, which was vacated by thet ¢or failure to properly notice the motion.
ECF Nos. 39-40. On June 6 and June 9, 20Xdndants filed notices of no opposition. ECF
Nos. 41-43. On June 10, 2014, the court issueddar denying plaintiff's ex parte request to
stay proceedings, continuing theaning on the motions to dismissdadirecting plaintiff to file
an amended complaint within twenty-one daydarrRule 15(a) of the Federal Rules of Civil
Procedure. ECF No. 44.

On July 2, 2014, plaintiff filed a first ameraleomplaint. First Am. Comp. (“FAC"),
ECF No. 45. In light of plaintiff's amendedmoplaint, the outstanding motions to dismiss we
vacated by the court. ECF No. 46.

Defendants filed renewed motions to dissbetween July 10 and July 22, 2014, and
defendant Dr. Buss filed a motion to strike oty s, 2014. ECF Nos. 47-51. Plaintiff filed a
opposition to the outstanding motions on Septembe2@B}. ECF No. 60. Each defendant fi
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a response to plaintiff's opposition between September 29 and October 1, 2014. ECF No¢
61.
LEGAL STANDARDS

A. Lack of Subject Matter Jurisdiction

Federal courts are courts of limitedigaliction, and are presumptively without

jurisdiction over civilactions. _Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 37

(1994). The burden of establishing the contrasts upon the party asseg jurisdiction. _ld.
Because subject matter jurisdiction involves a court’s power to hear a case, it can never b

forfeited or waived._United Seg v. Cotton, 535 U.S. 625, 630 (2002).

Federal Rule of Civil Procedure 12(b)(1pas a defendant to raise the defense, by
motion, that the court lacks juristion over the subjechatter of an entire action or of specific
claims alleged in the action. “A motion to dissifor lack of subject matter jurisdiction may
either attack the allegations of the complaintnary be made as a ‘spéadx motion’ attacking the

existence of subject matter jurisdiction in facthornhill Publ’g Co. v. Gen. Tel. & Elecs. Cor

594 F.2d 730, 733 (9th Cir. 1979).
When a party brings a facial attack to subjeatter jurisdiction, thgparty contends that
the allegations of jurisdictiocontained in the complaint airesufficient on their face to

demonstrate the existence of jurisdictidafe Air for Everyone v. Meyer, 373 F.3d 1035, 103

(9th Cir. 2004). In a Rule 12(d)) motion of this type, the platiff is entitled to safeguards

similar to those applicable when a Rule 12(pj(®tion is made. See Sea Vessel Inc. v. Reye

23 F.3d 345, 347 (11th Cir. 1994); Osborn v. United States, 918 F.2d 724, 729 n.6 (8th Cir.

1990). The factual allegations of the complaint@esumed to be true, and the motion is gra
only if the plaintiff fails to allege an elememecessary for subject matfarisdiction. _Savage v.

Glendale Union High Sch. Dist. No. 205, 343 F.3d 1036, 1039 n.1 (9th Cir. 2003); Miranda

Reno, 238 F.3d 1156, 1157 n.1 (9th Cir. 2001). Naalesis, district courts “may review
evidence beyond the complaint without convegytihe motion to dismiss into a motion for

summary judgment” when resolving a facidbak. Safe Air for Everyone, 373 F.3d at 1039.

When a Rule 12(b)(1) motion attacks théstence of subject matter jurisdiction, no
3
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presumption of truthfulness attaches to thempiifis allegations._Thornhill Publ’g Co., 594 F.2

at 733. “[T]he district court iaot restricted to the face tife pleadings, but may review any
evidence, such as affidavits and testimony, tolvedactual disputes caerning the existence @

jurisdiction.” McCarthy v. Urted States, 850 F.2d 558, 560 (9th Cir. 1988). When a Rule

12(b)(1) motion attacks thexistence of subject matter jurisdartiin fact, plaintiff has the burde

of proving that jurisdiction does in factisx Thornhill Publ'g Co., 594 F.2d at 733.

B. Failure to State a Claim

The purpose of a motion to dismiss pursuariederal Rule of Civil Procedure 12(b)(6

is to test the legal sufficiency of the comptailN. Star Int’l v. Aiz. Corp. Comm’n, 720 F.2d

578, 581 (9th Cir. 1983). “Dismissal can be basetherack of a cognizable legal theory or tf

absence of sufficient facts alleged under a cognidefgkd theory.” Baligeri v. Pacifica Police

Dep't, 901 F.2d 696, 699 (9th Cir. 1990). A pldins required to allege “enough facts to stat
claim to relief that is plausible on its fateBell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007). Thus, a defendant’s Rule 12(b)(6) motioalleinges the court’s ability to grant any rel
on the plaintiff's claims, even if éhplaintiff's allegations are true.

In determining whether a complaint stadéedaim on which relief may be granted, the
court accepts as true the allegations in the ¢@mipand construes the allegations in the light

most favorable to the plaintiff. Hishan King & Spalding, 467 U.$69, 73 (1984); Love v.

United States, 915 F.2d 1242, 1245 (9th Cir. 1989).
The court may consider facts establishedxylsts attached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f

which may be judicially noticed, Mullis WJ.S. Bankr. Ct., 828 F.2d 1385, 1388 (9th Cir. 198]

and matters of public record, including pleadirgslers, and other papers filed with the court,

Mack v. S. Bay Beer Distribs., 798 F.2d 1279, 1288 (@r. 1986). The court need not accep

legal conclusions “cast in tHerm of factual allegations.” W. Mining Council v. Watt, 643 F.Z

618, 624 (9th Cir. 1981).
I
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ALLEGATIONS OF THE FIRST AMENDED COMPLAINT
Plaintiff's first amended complaint allegesfaows. On February 15, 2014 plaintiff was

admitted to Sutter Amador Hospital’'s emergency room at approximately 3:30 in the morning for
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“dizziness and vomiting cause by a Black Widow $pidite white he slept.” FAC at 4. Dr.

Popke filled out a California Coidlential Morbidity Report (“CMR] that was forwarded to the
DMV. Id. The DMV subsequentlsuspended plaintiff's driver’s lemse for a physical disability.
Id. As a result of the suspension of his drivecsitise, plaintiff lost his pilot’s license privileges

and his “daily fundamental rights in and a& home” have been infringed upon. Id. (emphasi

U7

and quotations omitted).
“Plaintiff does not have telephowoe internet at his home, arigus requires the use of hig
driver’s (and pilot’s) license for literallyllaFirst Amendment public and private communication
and for related interstate law library research iming the use of the fedal courts as a direct
and public media of expressifor the advancement of beliedsd ideas on civil-liberties,
political, social, and governmental changevadl as a way to vindiate his federal and
Constitutional rights to seek justice, proseapression, and challenge, change, or enforce the
laws.” FAC { 17 (emphasis and quotations omitted).
When plaintiff went to Sutter Amador Hospital on the morning of February 15, 2014,
complaining of symptoms causbky a black widow spider bite, the emergency room doctor gnd
Dr. Popke misdiagnosed him witertigo, “performed unneede&xcessive tests” on him, and
filed a CMR with Amador County’s Departmentlgéalth. _Id. { 18. Thereatfter, plaintiff was
informed by Dr. Buss of a DMV report whé&nr. Buss performed a doctor medical evaluation
“misdiagnosing the Black Widow Spidbite classical symptoms asrtigo . . . .” 1d. Plaintiff
was discharged on February 15, 2014 by Dr. Bwgs no limitations.” Id. “[Bletween the

February 15, 2014 discharge and up until the M&@;I2014 ‘suspension’ plaintiff had driven his

! Both Dr. Buss and Dr. Popke seek judicial et plaintiff's first amended complaint. ECF
Nos. 48-2, 50-2. However, it is unnecessary ke fadicial notice of documents already in the
record. Sedquirre v. Home Depot U.S.A., Inc., No. 1:10—cv-00311-LJO-GSA, 2012 WL
3639074, at *7 (E.D. Cal. Aug. 23, 2012) (citibgw v. U.S. Bank Nat. Ass’'n, No. C 11-4546
RS, 2012 WL 1029227, at *1 n.1 (N.D. Cal. M28, 2012)). Accordingly, Dr. Buss and Dr.
Popke’s requests are denied as unnecessary.

5
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multiple vehicles both day and nightall traffic conditions aneveather, has had no accidents
citations, lapse of consciousnessaay medical, mental, or physidasues that at any time wou
have unduly impaired his ability to safely drive...” 1d. (emphasis omitted). On “March 21,
2014 plaintiff [had] an editorial ithe Amador Ledger Dispatch published stating ‘I write in th
hopes that others will learn fromy experiences, since too aftpeople are afraid to publicly
speak out against abuses and everyone will béti@dinto a local hospital’ which criticizes” the
DMV and Sutter Amador Hospital. 1d.; see aldoEx. 3. On March 28, 2014, plaintiff receive
a one-page order of suspension/revocation®tihver’s license from the DMV._Id.

Plaintiff alleges that

since March 30, 2014 until the present June 30, 2014, a period of 90
days, plaintiff has been irrevocabtleprived of both his driver’s
license and his pilot's license privileges-which have never been
restored (see V.C. 813556(c))-in additionimter alia having his
good name, confidential health information (“an individual's
private interests or concerns”I&r v. California, 573 U.S. __ (June
26, 2014)) and physical fitness ctiad by the misdiagnosis, filing

of the CMR, license suspensiomdareporting of that suspension to
the National Drivers Registfydatabase all solely because he went
to the SUTTER AMADOR HOSPITAL ER room innocently
seeking medical help for a Bladidow Spider bite (Cal. Civ. C.

8 3526 “No man is responsible foathwhich no man can control”),
see also Hippocratic oath.

Plaintiff sets forth twelveeparate claims: (1) invasionfohdamental zone of privacy
and liberty interests, id. at 1) fraudulent paper trail anltegal use of personal health
information,_id. at 11; (3) violation of Faigenth Amendment rights procedural and
substantive due process, id. at (8 violation of First Amendmemights, id. at 15; (5) violation
of Fourth Amendment rights, id. at 16; (6) \abbn of Fifth Amendmetrights id. at 17; (7)

violation of Sixth Amendment rights, id.; (8) unconstitutionality of Health and Safety Code

section 103900 and Vehicle Code sectid8853, 13556(c), 14100(b) & (c), 14101(a), 13800+

801, and 13102, id. at 18; (9) negligence and/osgnegligence, id. at 19; (10) medical
malpractice, lack of informed consent, pati approval, and communication, id. at 21; (11)
federal preemption of state law, id. at 22; &2 deprivation of ghts under 42 U.S.C. § 1983

id. at 23. The allegations regarding eatzim are discussed in detail below.
6
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Plaintiff seeks the following relief in his first amended complaint against all defendants:

1. For injunctive relief enjoininghe “suspension” order of DMV
dated March 26, 2014, Health and Safety Code Section 103900, and
inter alia Vehicle Code §13953;

2. For all costs of suit, expenses under 42 U.S.C. § 1988 et al, and
any attorney fees;

3. For declarative relief under 28 U.S.C. § 2283 as to all causes and
specifically as to the issues involving plaintiffs federal pilot's
license, state vehicle and healdnd safety codes, as being
unconstitutional and violating petiher’'s constitutional rights as
alleged;

4. For general, compensatory, and nominal damages according to
proof;

5. For any other relief as the codgems proper as to each cause.
Id. at 24.
DISCUSSION
A. Section1983
The United States Constitution establskertain rights, but does not provide a
mechanism to enforce them. Accordingly, a cléiat constitutional rights have been violated

does not proceed directly under the Constitutidaul-Pacifico, Inc. v. City of L.A., 973 F.2d

704, 705 (9th Cir. 1992) (“Plaintiff has no cawdeaction directly under the United States
Constitution.”). Rather, 42 U.S.C. § 1983 providdsderal cause of actidor the deprivation o
rights secured by the Constitution. Livadas v. Brav, 512 U.S. 107, 132 (1994). Plaintiff s

forth six separate claims based on allegetations of his rightsinder the United States
Constitution. These must be construed as claimsght under § 1983. For plaintiff's claims t
proceed, however, they must comport wita tequirements of the statute. Among those
requirements are limitations on who may be sued.

1. The State of California and the Catifia Department of Motor Vehicles

As noted, plaintiff's claims turn on an allebdriver’s license sugmsion in violation of
his due process rights, which resdltin further deprivation of hisonstitutional rights. Plaintiff
seeks declaratory relief as to all claims; injwetielief in the form of an order enjoining the

suspension of his driver’s lice@; general, compensatory amaminal damages; and any other
7
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relief the court deems proper.

The Eleventh Amendment provides that “[tjbdicial power of tle United States shall

not be construed to extend to any suit . . . against one of the United States by Citizens of anothe

state, or by Citizens or Subjsatf any Foreign State.” U.SONST. amend. XI. In general, the

Eleventh Amendment bars suits against an ‘omsenting” state, absent the state’s affirmative

waiver of its immunity or congressional agetion of that immunity. Pennhurst v. Halderman

465 U.S. 89, 98-99 (1984); Simmons v. Sacramémty. Super. Ct., 318 F.3d 1156, 1161 (9t

Cir. 2003);_Yakama Indian Nation v. StateWwash. Dep'’t of Revenue, 176 F.3d 1241, 1245 (

Cir. 1999); see also Krainski v. Nev. ex retl. Bf Regents of Nev. Sys. of Higher Educ., 616

F.3d 963, 967 (9th Cir. 2010) (“The Eleventh Arderent bars suits against the State or its

agencies for all types of reliedbsent unequivocal consent by #tate.”). The Ninth Circuit has
recognized that “[tjhe State of California has waived its Eleventh Amendment immunity wi
respect to claims brought under 8§ 1983 in fedewalt, and the Supreme Court has held that

§ 1983 was not intended to abrogate a Stategdfith Amendment immunity.” Brown v. Cal.

Dept. of Corrections, 554 F.3d 747, 752 (9th €@09) (quoting Dittman v. California, 191 F.3
1020, 1025-26 (9th Cir. 1999)). State agencies drteelto the same immunity as the state
itself. In re Harleston, 331 F.3d 699, 701 (9th €003); see also Sykes v. State of California

(Dep't of Motor Vehicles), 497 F.2d 197, 201-02 (@tn. 1974) (“[A] civil rights action under

Sections 1983 or 1985 will not lie against an adstiative agency of a state, such as the
Department of Motor Vehicles.”). This shigddhphasizes the “integritgtained by each state i
the federal system.” Hess v. Port AuTrans—Hudson Corp., 513 U.S. 30, 39 (1994).

Section 1983 provides a federal claim agairipieason who . . . causes . . . any citizen

the United States . . . the deprivation of aigyts$, privileges, or immunities secured by the

Constitution.” 42 U.S.C. 8§ 1983. Only “persofi[sjay be sued for depriving civil rights undef

8 1983, and states are not “persfhfvithin the meamg of § 1983._Will v. Mich. State Dep'’t

Police, 491 U.S. 58, 65 (1989). Thus, the State and the DMV cannot be sued under 8§ 198§

action. Id.

During the hearing, plaintiff argued that Eéewh Amendment immunity does not apply
8
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his declaratory and injunctive reficlaims. That is not correct. The Eleventh Amendment b:
suits against the State or its ages for all types of reliefKrainski, 616 F.3d at 967. A suit for
declaratory and injunctive relief may be maintaiagdinst the appropriastate officials in their
official capacities, Will, 491 U.S. at 71 & n. 10, mdt against the State and its agencies as s
Because the State of California and théf@aia Department of Motor Vehicles are
immune from suit under the Eleventh Amendmant] are not “persons” who can be sued un
§ 1983, the claims against them must be dised. Because amendment would be futile, the
dismissal should beitth prejudice.

2. Dr. Buss, Dr. Popke and Sutter Defendants

Plaintiff also asserts constitutional claiagainst defendants Dr. Buss, Dr. Popke and
Sutter. None of these defendants ardipulfficials, employees or entities.

“To state a claim under § 1983, a plaintiff maké&ge the violation of a right secured by
the Constitution and laws of thénited States, and must shovatlthe alleged deprivation was
committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48 (1

A private individual’s conduct cotitutes action under éor of state law ol if it is “fairly

attributable” to the state. West, 487 U.S4@+50 (holding a private rdecal doctor acting under

contract with a state to provide medical seFgito inmates is a state actor for purposes of
8 1983). The under-color-of-state-law element‘igiasdictional requisie” for a 8 1983 action.
Id. at 46.

The Supreme Court has “insidtihat the conduct allegedtpusing the deprivation of a
federal right be fairly attributdé to the State” and adopted avtt-part approach to this questio
of ‘fair attribution.” Lugar v. EdmondsoniQCo., Inc., 457 U.S. 922, 937 (1982). Conduct t

causes the deprivation of a federal right mayalidy attributable to the state if (1) the
deprivation is caused by the exeraidesome right or privilege créad by the state or by a rule
conduct imposed by the state or by a person for whom the state is responsible; and (2) the
charged with the deprivation ésperson who may fairly be samlbe a state actor. See Fred

Meyer, Inc. v. Casey, 67 F.3d 1412, 1414 (9th £305) (citing_Lugar, 457 U.S. at 937).

“When addressing whether a private party acteder color of law, we. . start with the
9
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presumption that private conduct does not ctartstigovernmental actidh.Sutton v. Providence

St. Joseph Med. Center, 192 F.3d 826, 835C9th1999);_see Price v. Hawaii, 939 F.2d 702,

707-08 (9th Cir. 1991) (“[P]rivate parties are generally acting under color of state law.”).
Occasionally, a private party may be found to be & stetior if “he is a willéil participant in joint

action with the State or its agents.” Denni§Sparks, 449 U.S. 24 at 27-28 (1980). “[S]tate

action may be found if, though only if, there i€k close nexus between the state and the
challenged action that seemingly prevdtehavior may be fairly treated that of thetate itself.”

Brentwood Academy v. Tenn. Secondary Sch. Aihligssoc., 531 U.S. 288, 295 (2001). Priv

ate

parties have been treated agetactors when they are controlled by a state agency, when they

have “been delegated a public function by[#j&ate,” when they are “entwined with
governmental policies,” and when the “governmesréntwined in [their] management or

control.” Brentwood Academy, 531 U.S. at 296.

Plaintiff contends that Dr. Buss, Drojpke and Sutter can be sued under § 1983 beca
they receive significant sums ofoney from the State defendsuand “from taxpayer funded or
subsidized sources both State &ederal.” FAC § 70. Plaintiffl@ges that as a result of this
“large funding” there is a “symobitic relationship” with the statdefendants “where they provid
inappropriate and highly personal informati@nfidential health information to STATE and
willfully, negligently, and againghe public interest betray theust put in them by patients in
exchange for such financial remunerations.”GFA70. _Id. At hearing on the instant motions
plaintiff argued that Drs. Buss and Popke ara gymbiotic relationspiwith the State that
creates reciprocity for their actis. Plaintiff argued faher that Drs. Buss and Popke acted ur
color of state law because they disclosed his confidential information to the State defenda
under section 103900 of the Catifiia Health and Safety Code (“section 1039G0").

First,thedefendantsalleged receipt diederal funding cannot suppod finding that they

acted under color atate law. Section 1983 does not provi@eause of action against parties

% As noted below, section 103900 provides, irt:p&very physician and surgeon shall report
immediately to the local healtsfficer in writing, the name, date birth, and address of every

use

(1)

der

nts

patient at least 14 years of age or older whiloenphysician and surgeon has diagnosed as hayving

a case of a disorder characteribydapses of consciousness.ALCHEALTH & SAFETY CODE
§ 103900(a).

10
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who act under color of federal law. BillingsUnited States, 57 F.397, 801 (9th Cir. 1995).

Second, regulation by and funding from the sfaildo transform these private defenda
into state actors for purposes of § 1983. Whilghals are highly regulatl and state funds ma
be provided to them for various purposes, neither receipt of state funds, “the enjoyment b
hospital of tax exemptions, itsgelation by the state [nor] its permance of a public function’

.. are proper grounds for holditigat it acted under ¢ar of state law witlrespect to” § 1983.

Taylor v. St. Vincent's Hosp., 523 F.2d 75, 77 (@ih 1975) (quoting Chrisan v. Sisters of St
Joseph of Peace, 506 F.2d 308, 312-14 (9th Cir. 1974)).

Third, the doctors’ compliance with state repw requirements does not make them s

actors. Plaintiff essentially argues that becdise Buss and Popke were acting in accordang

with section 103900, they acted on behalf of the state. It is atlbkshed thad doctor does nd

become a state actor by filingeport required by state lavMueller v. Auker, 700 F.3d 1180,

1191-92 (“State law does not amount to an achnhospital policy.” (citing Sutton, 192 F.3d
at 838;_Brown v. Newberger, 291 F.3d 89, 93 (1st 2Z002))). Moreover, “in a case involving

private defendant, the mere fact that the govemmempelled a result doest suggest that the
government’s action is ‘fairly atbutable’ to the private defendanindeed, without some other
nexus between the private entity and the governmenthe private defendais not responsible
for the government’s compulsion.”_Sutton, 193drat 838. There is nothing in the first
amended complaint to suggest, for example,ttieastate delegated to Drs. Buss or Popke the
public function of provision of medicahre to plaintiff. Plaintifis not a ward of the state, and
the first amended complaint indicates that heghbuoare as a private citizen. For the purpose
§ 1983, Drs. Buss or Popke cannot faby/said to be state actors.

Finally, to the extent plaintiff's consttional claims against Sutter are based on the

conduct of Dr. Buss or Dr. Popke, that conduct alsm®t enough to establish liability. To hold

Sutter liable for acts of the doctors, plaintiff mesbw that Sutter is a state actor and that the
doctors committed the alleged constitutional violations according to the official policy or cu

of the hospital._See Monell v. Dept. of So&arvs. of N.Y., 436 U.S. 658, 690-91 (1978) (“[A

municipality cannot be held liable solely becaiisamploys a tortfeasor—or, in other words, a
11
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municipality cannot be held liable under 8§ 1@88a respondeat superitieory.” (emphasis
omitted)). Here, because Sutter is not a mpaldy or a state actor under 8§ 1983, the first
amended complaint fails to allege a constitdioviolation according to a hospital policy.

For all these reasons, plaintiff's constitutal claims against defendants Dr. Buss, Dr.
Popke and Sutter must be dismissed pijudice as not gmizable under § 1983.

B. ConstitutionalClaims

As noted, plaintiff's constitutional claims against all defendants must be dismissed
because no moving defendant is susceptibseitounder 8 1983. The court notes further that
plaintiff's constitutional claims individually fail to state a claim upon which relief may be
granted, and must be dismidsen that basis as well.

1. Fourth Amendment and Due Process Privacy Protections

Plaintiff's first and fifth clams allege a violation of his Fourth Amendment rights and
invasion of his fundamental zooé privacy and liberty interestsRlaintiff alleges that his
“medical information is now stored and transferred into digital files, and this information is
more personal than the information stored inlhpgtene that has now beéeld to finally require
a ‘warrant’ and ‘probable causi& order for governmental offials to get any access to such
information.” FAC 1 43 Plaintiff alleges that he has axpectation of privacy in all his medic
records and that his medicalcords were provided to the DMMthout his consent. FAC 11 21
22. Plaintiff further alleges his medical recovdsre “seized’ under color of law and ‘disclose
by all defendants to ‘any’ other defendants without plaintiff's knowledge, an opportunity to
object, a ‘warrant’ based on ‘probable cause’ atfir Fourth Amendmeiaileged ‘protections’

as outlined in cases such_as Terry v. Ohio,3%® 1 (1968), Katz v. United States, 389 U.S. !

(1967), Johnson v. United States, 333 U.S. 10 (1848)ding protections more stringent than
any ‘Miranda’ warning.” FAC | 42.

The Fourth Amendment protects individuatginst unreasonable searches and seizu

3 Plaintiff's first claim is related to the dissemation of his medical records and will therefore
addressed with plaintiff's fifth claim. To the erteplaintiff intends to dége a state law claim f¢
invasion of privacy, in light othe court's recommendation to digwiall federal claims, the cou
also recommends not exercising supplemgutadiction over plaintiff's state claim.
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See U.SConsT. amend. IV. “The Fourth Amendmentrist, of course, a guarantee against al

searches and seizures, but aajpainst unreasonable searches seizures.” United States v.

Sharpe, 470 U.S. 675, 682 (1985). The FoArttendment applies toonduct by government

actors and is not limited to law enforcement officeee, e.qg., New Jersey v. T.L.O., 469 U.9

325, 340 (1985); see also O’ConnoLrtega, 480 U.S. 709, 714 (1987).

Apart from the Fourth Amendment prohibition unreasonable searches and seizures
Constitution does protect the privacy of personfmrmation including medical information. Se
Whalen v. Roe, 429 U.S. 589 (1977). Howeves ¢eneral principle does not prevent states

from establishing public safety protocols thalize personal medical information. In Whalen,

, the

2e

for example, the Supreme Court approved a New York State database of the names and addres

of individuals who obtained prescriptions feertain drugs. The Court upheld against
constitutional challenge a requirement that pdigas report such information to the State
Department of Health. State law limited wéeéhe information, ad prohibited its public

dissemination._Whalen, 429 U.S. at 593-95. Thbart concluded thahe statutory scheme

permissibly balanced individual privacy interestth legitimate public health and safety goals,

Id. at 597-98, 600-04.

Here, plaintiff's allegationsegarding a violation of hiSourth Amendment and privacy
rights are vague and conclusory. Other than ptesnallegations that e medical records were
seized and disclosed gntiff provides no detail regardingdidissemination of his information.
Moreover, information regardingahtiff's diagnosis was requirday law to be reported to the
local health officer. @&_.HEALTH & SAFETY CODE § 103900(a). This seotn provides that the
report “shall be kept confidentiahd used solely for the purpose of determining the eligibility
any person to operate a motor vehicle . d.’81103900(c), and making theport is a protected
activity, id. 8 103900(f) (“A physiciaand surgeon who reports a patient diagnosed as a cas
disorder characterized by lapses of consciougn@ssiant to this sectiaghall not be civilly or
criminally liable to any patierfor making any report required authorized by this section.”).
Therefore, plaintiff cannot bng a civil claim against Drs. Buss and Popke for reporting his

medical information to the local health officefinally, under California law, the DMV has the
13
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authority to require medical information toferce the Vehicle Code. Id. § 103900(c). As the
Supreme Court said in Whalen,&Ruiring such disclosures taetihepresentatives of the State
having responsibility for the health [or safetflthe community, does not automatically amou
to an impermissible invasion of privacy.” Whalen, 429 U.S. at 602.

California’s statutory scheme, ékthat at issue in Whalen asonably balances individua
privacy interests and public safetgeds. Accordingly, the agereyse of medical information
for the purpose required by law does not viotaeeFourth Amendment even if it constitutes a
“seizure.” For the same reasons, there is no impermissible invasion of a constitutionally-
protected privacy interest. Claims aaa&d five therefore should be dismissed.

2. Fourteenth Amendment Due Process

Plaintiff's third claim allegs that Dr. Popke and Sutter’'sctaons, inactions, and lack of
appropriate procedures and pratiscdirectly led to the impropgpremature, and baseless filing
of the CMR by POPKE and other defendants kigmesion for what amounted to a temporary
medical situation . . ..” FA® 33. Plaintiff alleges that DBuss “should have been and was
familiar with prior baseless and unsupportedif@R’S regarding other patients treated at”
Sutter and his “silence heald create the denial of procedumatissubstantive due process . ...
FAC 1 34.

With regard to the State defendants, pl#ialieges that applicain of section 103900 of
the California Health and Safety Code derhied due process because it “does not properly
provide for either any mandatory notice (prepost) to the patient by ¢éhreporting physician of
the filing of any CMR . . . .” FAC 1 35 (emphasimitted). Plaintiff further alleges the State
defendants violated his due process rights because of “the Constitutionally inadequate inf
administrative procedures that circumverg &dministrative Procedures Act and related
Administrative hearing Bill of Rights .. and because “[n]o proper notice of #eparte charges
against plaintiff and his persortaalth/bodily integrity” was give Id. (emphasis and internal
guotations omitted). The crux of then claim iattplaintiff's due procesrights were violated
because his driver’s license sveevoked without proper notice.

“It is clear that the Due Process Clause igggb the deprivation of a driver’s license by
14
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the State[,]” and that “licenses are not totaken away without that procedural due process
required by the Fourteenth AmendmentDixon v. Love, 431 U.S. 105, 112 (1977) (quoting
Bell v. Burson, 402 U.S. 535, 539 (1971)); see 8sgkey v. Montrym, 443 U.S. 1, 10 n.7

(1979). “The fundamental reques of due process of law ike opportunity to be heard.”

Mullane v. Cent. Hanover Bank & Trust C839 U.S. 306, 314 (1950); see also Ford v.

Wainwright, 477 U.S. 399, 413 (1986). Thus, “[@]lamentary and fundamental requirement

due process in any proceeding whis to be accorded finalitg notice reasonably calculated,

under all the circumstances, to apprise intergséeties of the pendency of the action and affgrd

them an opportunity to presenethobjections.”_Mullane, 339 U.&t 314; see also Tulsa Prof’

Collection Servs., Inc. v. Pope, 485 U.S. 478, 484 (1988).

California law provides for n@te and an opportunity to eeard under the circumstanc

at issue here. Vehicle Codection 13953 provides, in part:

[lln the event the departmemtetermines upon investigation or
reexamination that the safety of the person subject to investigation
or reexamination or other persoagon the highways require such
action, the department shall fortitvand without hearing suspend

or revoke the privilege of the pers to operate a motor vehicle or
impose reasonable terms and conditions of probation which shall be
relative to the safe opdran of a motor vehicle.

CAL.VEH. CoDE § 13953. A suspension or revocatiorder section 13953 “shall become
effective until 30 days after the giving of writtentice thereof to the person affected, except t
the department shall have authority to makge such order effective immediately upon the givj
of notice when in its opinion because of thentaéor physical condition of the person such
immediate action is required foretlsafety of the driver or other persons upon the highways.’
To satisfy the due process neatiequirement, California lawaaires the DMV to provide first-
class mail notice to an individual’s most recadtiress reported to the DMV when a driver’s

license is suspended.AC VEH. CoDE § 13106(a); see Banks v. Dep’t of Motor Vehicles for

Cal., 419 F. Supp. 2d 1186, 1195 (C.D. Cal. 2006).
California Vehicle Code saon 14100 states, “whenever thepartment has given notic
... under Section . . . 13953, the person receiviagiotice or subject tihe action may, within

10 days, demand a hearing which shall be granted . . AL” M&H. CODE § 14100(a). “If the
15

hat

ng




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

department grants a hearing . . . it shall fiin@e and place for the hearing and shall give 10
days’ notice of the hearing the applicant or licensee.” AC. VEH. CODE § 14104.

These provisions of state law satisfy thee process rights of drivers subject to
suspension or revocation under section 13953. T8e3lpreme Court has expressly held th
due process does not require amaustrative hearing prior to vecation of driving privileges.

Dixon, 431 U.S. at 107. Moreover, a motorist doeshave a fundamental “right to drive.”

Miller v. Reed, 176 F.3d 1202 (citing Dixon, 431Jat 112-16; Mackey v. Montrym, 443 U.$

1, 10 (1979); Bell v. Burson, 402 U.S. 535, 539, 542-43 (1971)); see also Cassim v. Bowe

F.2d 791, 797 n.2 (9th Cir. 1987) (“A long-established principle of due process jurispruden
that Government must sometimes be allowed t@amnptly to avoid pulc harm.” (collecting
cases)).

Plaintiff argues here that lugd not receive proper notice ofetlsuspension of his driver’s
license. However, his first amended complaitkinaevliedges that he received notification of th
suspension of his driver’s licensethe mail. FAC 1 18; sedso id. Ex. 2 (DMV order of
suspension/revocation). The order of susmerigevocation is dated March 26, 2014 and stats
that plaintiff's driver’s license privilege iseing suspended effective March 30, 2014 becausg
physical disability. The document also states piaintiff has a right toequest a hearing and
provides a fourteen day perioddo so. _Id. Plaintiff concedeat the hearing on the instant
motions that he received writt@otification of the suspension. dtiff represented to the cour
that he did not request a hearamyprovided for in the notice, but rather filed a claim in federg
court to protect his constitutionaghts. Plaintiff contends #t this course was appropriate
because the notice he received was not reakooabppropriate under the circumstances.

Plaintiff's personal opinion garding the adequacy of the rwetdoes not suffice to state
due process claim. Plaintiffdriver’s license was suspendedhout an administrative hearing
under section 13953. He was given notice ofrtieediate suspension and afforded fourteen
days to request a hearing, as provided by@edi#100(a). In light ahe notice and opportunity
to be heard, the suspension of plaintiff's liced&gknot violate his duprocess rights. Dixon, 43

U.S. at 107.
16
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For these reasons, plaintiff's due processwlacks merit. With regard to allegations
against Dr. Buss, Dr. Popke and Sutter, plaistifitiver’s license wasevoked by the DMV, not
by the remaining defendants. Accordingly, a dueress claim against the medical defendant
not cognizable. Accordingly, ghclaim must be dismissed.

3. First Amendment Retaliation

Plaintiff's fourth claim asserts that the &taefendants, Dr. Popke and Sutter violated
First Amendment rights by suspending his licefiolewing the article he wrote. Plaintiff’s
allegations fail to state a claim upatich relief can be granted.

Plaintiff alleges these defendants “have sebation and continued ke [sic] irreparably
infringed upon plaintiff's First Amendment rightsitder alia, access to the courts, access to
vote, access to law libraries needed to defenwsélif in this complex litigation, access to frieng
and family (local and interstate) and a hosptbier First Amendment activities that require a
driver’'s license . ...” FAC { 37 (emphasis ondjtePlaintiff alleges tat the suspension of his
driver’s license took place afthrs editorial speech, see id. B¢.and is intended to punish or
suppress his current and future speech. Id. {P#intiff alleges Dr. Popke and Sutter “had stz
officials punish him and suppresslturrent and future speech by their actions . ...” FAC
1 40 (quotations omitted). Plaintiff alleges defemis “suspiciously immediately suspend[ed]
license shortly after thpublication of his Amador Counbedger Dispatch Editorial of March
21, 2014 that publicly criticized DMV, POBK SUTTER AMADOR HOSPTAL for the events
of February 15, 2014 and the filing of thaseless CMR.”_Id. (quotations omitted).

“To establish a First Amendment retaliationiicla . . a plaintiff must show that: (1) he
was engaged in a constitutionally protected activity, (2) thendefe’s actions would chill a
person of ordinary firmness from continuingetogage in the proteaectivity, and (3) the
protected activity was a substantial or motivafigfor in the defendaistconduct.” _Corales v.

Bennett, 567 F.3d 554, 563 (9th Cir. 2009) (quobntard v. Clatskanie Sch. Dist. 6J, 467 F.3

755, 770 (9th Cir. 2006)). A retaliation claimnist adequately pled by simply pointing to
adverse activity by the defendant after protesgebch has been engaged in by the plaintiff.

Instead, the plaintiff must alje facts demonstrating a nexaetween the two. See Huskey v.
17
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City of San Jose, 204 F.3d 893, 899 (9th Cir. 2@f¢xpliation claim cannot rest on the logical

fallacy of post hoc, ergo propter hoc, i.e. téafthis, thereforedcause of this”).

Here, while plaintiff allegea belief that the suspensionho$ license and his protected
speech are “suspiciously” connected, FAC | 40, ietiaallege any facts that would support 1
inference of a causal nexus betwe@daintiff's article and the sugpsion of his license. Indeed,
with regard to Dr. Popke and Sutter, plaingféirticle was written &r Dr. Popke allegedly
misdiagnosed plaintiff and his symptoms wengorgéed to the DMV. Tas, plaintiff's alleged
protected activity of writing aarticle cannot have been a “matting factor” in Dr. Popke’s and
Sutter’s conduct. Accordinglyhis claim must be dismissed.

4. Fifth Amendment Due Process

Plaintiff's sixth claim regardg a violation of his Fifth Arandment rights also fails.
Plaintiff alleges the DMV and the State of Catifia deprived him of “his vested property
interests and his ‘liberty andgperty’ without ‘dueprocess’ and by their actions have taken
plaintiff's ‘private property fo public use without just compsation.” FAC 1 46. Plaintiff

further alleges defendants have “taken away his livelihood, ability to feed himself, move al

interstate in a normal fashiomacountless other ‘liberty and prope interests big and small all

under the false pretense of for the ‘public goeben there exists no valid reasons for such
actions.” 1d. | 47.

The Fifth Amendment provides that no persball “be deprived of life, liberty, or
property, without due process of law.” UCGRONST. amend. V. The Fifth Amendment applies
only to actions by the federal government, andtadhe actions of private actors. Rank v.

Nimmo, 677 F.2d 692, 701 (9th Cir. 1982). There nesa “significantly close nexus” betwesg

the federal government and the adtw the Fifth Amendment to appto nonfederal entities. Id.

Plaintiff fails to allege any connection betwedbe State defendants and the federal governmg
Therefore, plaintiff cannot allege a cognizatli@m against the State defendants on Fifth
Amendment grounds and this claim must be dismissed.

5. Sixth Amendment Right to Counsel

Plaintiff's seventh claimlkeges a violation of his SiktAmendment right to counsel
18
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against the State and the DMV. FAC { 50. Pifialleges the State defendants “have depriv
[him] of his rights to confront his accusers’chese he “was never given any opportunity befg
the suspension Order to challenge the errone@gmdsis, actions, inactions etc. of defendant]
and even after requesting a padtministrative hearing DMV refuddo subpoena witness [sic]
needed for his defense, refused to provide alddtaxplanation of how to read plaintiff's DMV
printout, or to provide him ith any information regarding ¢hhearing process and numerous
other rights that were critically needed for tiefense.” _1d. (emphas#nd internal quotations
omitted). Plaintiff alleges the DMV “violatehis Constitutional rights and they should be
providing him with appointed Counsel undee thixth Amendment regardless of how the
suspension action isadsified.” _Id. { 51.

The Confrontation Clause of the Sixth Andment provides that “[i]Jn all criminal
prosecutions, the accused shall enjoy the righta be confronted witlthe witnesses against
him....” U.SConsT. amend. VI. This right, extend¢al the States by the Fourteenth

Amendment, includes the right tnoss-examine witnesses. Pointer v. Texas, 380 U.S. 400,

(1965). It guarantees the defendant a faced®e fiaceting with witnesses appearing before th
trier of fact. _See Coy v. lowa, 487 U.S. 1012, 1020-22 (1988).

Plaintiff has not been criminally prosecuteat the constitutional protections afforded
criminal defendants are inapplicable to the reion of driver’s license Accordingly, this

claim must be dismissed.

6. Unconstitutionality of Health and Safety Code and Vehicle Code
Sections

In his eighth claim against the DMV and tBte, plaintiff alleges that “Health and
Safety Code Sec. 103900 is unconstitutional both on its face and as applied” and “Vehicle
Sec. 13953 is challenged as unconstitutiondl batits face and agpplied.” FAC Y 53-55.

To the extent plaintiff seeks to have thigid declare various stal@wvs unconstitutional,

the DMV and the State are not proper parti8se Serrano v. Priest, 18 Cal. 3d 728, 752 (197

(“it is the general and long-established rule thaictions for declaratgrand injunctive relief

challenging the constitutionality of state statustate officers with statewide administrative
19
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functions under the challenged statare the proper parties’Accordingly, this claim must be
dismissed. Moreover, the challged statutory provisions are c@tent with due process and
constitutional privacy proteans for the reasons previougyplained._See Dixon, 431 U.S. 105;
Whalen, 429 U.S. 589.

7. FederaPreemption

Plaintiff alleges “there exists specifindanumerous conflicts with National driver and
federal aviation laws.” FAC  67. Plaintiffeges the “filing of te CMR and DMV order of
suspension has deprived himtloé use of his federal rightgthout any pre-deprivation due
process, or probable case [sigjdahat there is a direct conflibetween the approval and vested
rights that he has with his federaedical certificate.”ld. Plaintiff alleges that “[b]y the very
terms of 14 C.F.R. 861.23 plaintiff who wishesetercise the privilegedf his pilot’s license
cannot while the CMR induced medical claatnains upon his record . . .."” Id.

The nature of this claim is unclear. Tiederal preemption doctnis not a source of
jurisdiction. It doesot create a cause a€tion that provides a basis for suit. Rather, preemption
generally operates to foreclose state laainet in areas governed by federal law.

A court finds federal preemptn where: “(1) Congies enacts a statute that explicitly pre-
empts state law; (2) state law actually conflictthviederal law; or (3) federal law occupies a
legislative field to such an extent that it isgenable to conclude that Congress left no room for

state regulation in that fiél” Chae v. SLM Corp., 593 F.3d 936, 941 (9th Cir. 2010) (quoting

Tocher v. City of Santa Ana, 219 F.3d 1040, 1046 (®r. 2000)). “These three forms of

preemption are commonly referred to as expiessiflict], and [field] preerption, respectively.”

Aguayo v. U.S. Bank, 653 F.3d 912, 918 (9th Cir. 20X¥Yhere Congress enacts an express

preemption provision, our task is to interpited provision and ‘identyfthe domain expressly

pre-empted by that language.”” Chae, 593 F.3#&t(quoting Medtronic, Inc. v. Lohr, 518 U.5.

470, 484 (1996)). “Field preemption reflects ag@ssional decision foreclose any state

-~

regulation in the are@ven if it is parallel to federal stdards.” _Arizona v. United States, 132 5.

Ct. 2492, 2502 (2012). Ultimately, “[r]lagdless of the name attached to the type of preemptjon,

the dispositive issue in any federal preemption question remains congressional intent.” Aguayo,
20
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653 F.3d at 918. Courts “start with the assumgptian the historic polie powers of the States
were not to be superseded by the Federal Aessarthat was the cleand manifest purpose of

Congress.”_Lohr, 518 U.S. at 485.

Here, plaintiff fails to allge preemption by any federal law that deals with the revocation

of a driver’s license as a resolta lapses of consciousness, nor does plaintiff point to a fede
law that expressly preempts California’s statatédressing these circstances. Indeed, 14
C.F.R. § 61.23 provides, in patthat “[a] person using a U.S. driver’s license to meet the
requirements of this paragraph must . . . [c]hmpth each restrictiomnd limitation imposed by
that person’s U.S. driver'sciense and any judicial or admstrative order applying to the
operation of a motor vehicle.” 14 C.F.R. 8 619®&)(i). Thus, the regulation specifically
requires compliance with any administrative ruliegarding an individual’s driver’s license.
Such an administrative ruling would be issuedanordance with the vehicle regulations in thé
state where the driver’s licenseissued by that state’s Departm®f Motor Vehicles, which is
precisely what occurred in this case.

Finally, the California regulatiorst issue here are not reldt® the issuance of a pilot’s
license such that the federal aviation regulatjgastiff cites can be said to preempt them.
Plaintiff’'s concern with aviatin regulations, which he emphasizddearing on the motion, arg
not reflected in any well-pleaded allegationganeling interference with his pilot’s license or
facts showing that any effectelilefendants’ actions had on hghtis under fedetaviation law.

For all these reasons, this claim mustisnissed for failure to state a claim.

C. Dr. Buss’'s Motion to Strike

Dr. Buss filed a motion to strike on Julg, 2014, arguing plaintiff was given twenty-or
days from June 10, 2014 to file an amended complaiithe did not file iuntil twenty-two days
after June 10, 2014. ECF No. 49-1 at 4. DefahBa. Buss requests the court to strike
plaintiff's untimely amended complaint._Id.

Federal Rule of Civil Procedure 12(f) prowsde pertinent part #t “[t|he court may
strike from a pleading . . . any redundant, intenal, impertinent, or scandalous matter.”

“Immaterial matter is that which has no essemtraimportant relationship to the claim for relie
21
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or the defenses being pleaded[, and] [ijmperitrmatter consists gtatements that do not

pertain, and are not necessarythte issues in question.” Rt&asy, Inc. v. Fogerty, 984 F.2d

1524, 1527 (9th Cir. 1993) (quoting 5 Charles A.§Nti& Arthur R. Miller, Federal Practice and

Procedure § 1382, at 706—07 & 711 (1990)), revicdbther grounds by 510 U.S. 517 (2004). The

granting of a motion to strike may be propet Will make trial less complicated or eliminate
serious risks of prejudice togdlmoving party, delay, or confusion of the issues. See id. at 1527

28. However, “[m]otions to strike are disfavoraad infrequently granted.” Neveau v. City of

Fresno, 392 F. Supp. 2d 1159, 1170 (E.D. Cal. 2005) (citations omitted).

Dr. Buss’s motion is misplaced. A motiondiwike under Rule 12(f) concerns the contént
of a pleading, not the timelinessthe pleading. Accordinglyhe motion to strike must be
denied.

D. Leave to Amend

The court has carefully considered whetblaimntiff can amend his complaint to state a
claim over which this court would have subjgwtter jurisdiction. “Vab reasons for denying

leave to amend include undue delay, bad faithjugdice, and futility.” Cal. Architectural Bldg.

Prod. v. Franciscan Ceramics, 818 F.2d 1466, 1472 (9th Cir. 1988); s&daatsth-Lake

Pharm. Ass’n v. Klamath Med. Serv. Bure@Ql F.2d 1276, 1293 (9th Cir. 1983) (holding tha

—

while leave to amend shall be freely given, thertdoes not have to allow futile amendments)).
When a plaintiff appears pro se in a crigihts case, “the court must construe the

pleadings liberally and must affbplaintiff the benefit of ay doubt.” Karim-Panahi v. L.A.

Police Dep't., 839 F.2d 621, 623 (9th Cir. 1988Yhen interpreting the pleadings liberally,
however, the court “may not suppgsential elements of the claihat were not initially pled.”

Ilvey v. Bd. of Regents of Univ. of Alask@73 F.2d 266, 268 (9th Cir. 1982). Additionally, a

court need not accept as true unreasonablesimées, unwarranted deductions of fact, or

conclusory legal allegations cast in the fahdactual allegationsSee Adams v. Johnson, 355

F.3d 1179, 1183 (9th Cir. 2004). A pro se litigantist be given leave to amend his or her
complaint unless it is absolutely clear that the deficiencies of the complaint could not be cured b

amendment.”_ld. at 62@itation omitted).
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The deficiencies identified here canbetcured by amendment. The undersigned has
determined that the State of California ang&#ment of Motor Veldles are entitled to
immunity under the Eleventh Amendment. No § 1983 claim can be stated against them. The
allegations of the first amended complaint gigo possible theory under which any of the
other moving defendants could be considestate actors subject suit under § 1983.
Accordingly, even without reference to the cldisigbstantive lack of merit, it is clear that
amendment would be futile. Because these deféesdaa indisputably private parties, the court
can discern no way that additioacts could save the cortstional claims. Accordingly,
plaintiff's federal claims aginst the moving defendants under 8§ 1983 should be dismissed

without leave to amend. Cal. Aiitdctural Bldg. Prod., 818 F.2d at 1472.

E. Supplemental Jurisdiction

Having recommended that plaintiff's fedectaims against the moving defendants be
dismissed without leave to amend, the undersign#é recommend that the court decline to
exercise supplemental jurisdiction over the rigng state law claims under 28 U.S.C. § 1367(c).
Therefore, the court will not reach the meritslefendants’ motions ds claims two, nine and
ten of plaintiff’'s first amended complaifit.

CONCLUSION

Based on the foregoing, I HEREBY ORDERED that:

1. Dr. Buss’s request for judicial no#i, ECF No. 48-2, is denied as unnecessary;

2. Dr. Popke’s request for judicial noti&&CF No. 50-2, is denieals unnecessary; and

IT IS HEREBY RECOMMENDED that:

1. The State defendants’ motion to dismiSSF No. 47, be grandeas to plaintiff's
federal claims;

2. Dr. Buss’s motion to dismiss, ECF No. 48 gbanted as to plaintiff's federal claims;

3. Dr. Popke’s motion to dismiss, ECF No. B@,granted as to plaintiff's federal claim

U7

4. Sutter’'s motion to dismiss, ECF No. 51 goanted as to plaiiff's federal claims;

* Should the district judgesaigned to this case decliteeadopt these findings and
recommendations, defendants may renew thetrom® as to claimsvo, nine and ten.
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5. Dr. Buss’s motion to strike, ECF No. 49, be denied;

6. Plaintiff's federal claims baismissed without leave to amend; and

7. Plaintiff's remaining state law claims dsmissed without prejuck to the re-filing of
an action in state court.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 689(1). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings &®tommendations.” Any reply to the objectio

shall be served and filed withfourteen days after service thie objections. The parties are

advised that failure to file objections within thgecified time may waive the right to appeal the

District Court’s order._Martinew. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 28, 2014 , -~
m’z——— é[ﬂlﬂhl—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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