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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SUKHWINDER KAUR, ET AL., No. 2:14-cv-0828 GEB AC
Plaintiffs,

V. ORDER

CITY OF LODI, ET AL.,

Defendants.

On August 6, 2014, 2014, the Court held a hearing on defendants’ motion for a pro
order. Mark Merin and Paul Masuhara appedoeglaintiffs. Amie McTavish appeared for
defendants City of Lodi, theity of Lodi Police Department, and Mark Helms. Mark Berry
appeared for defendants Scott Bratton and Adackie. On review of the parties’ Joint
Statement re Discovery Disagreement and upon hearing the arguments of counsel, THE (
FINDS AS FOLLOWS:

RELEVANT BACKGROUND

The Court incorporates by reference theuatallegations included in its April 22, 2014
order denying plaintiffs’ motion for exgéed discovery._See ECF No. 19.

This action was filed on AprB, 2014 against the City ofodi; the City of Lodi Police
Department; Mark Helms, in his individual capaatythe Chief of Police for the City of Lodi;

and City of Lodi police officer§cott Bratton and Adam Lockid?laintiffs bring suit pursuant to
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42 U.S.C. § 1983, Title Il of the AmericanstiwDisabilities Act(*ADA”), 42 U.S.C. 8§ 1210%t
seg.; negligence, wrongful death, negligent inflictiohemotional distress, and interference wi

civil rights. A scheduling ordassued on July 1, 2014, settingtenalia, February 18, 2016 as

the discovery deadline and September 27, 2016easi#th date. Pending before the Honorable

Garland E. Burrell, Jr., are two motions to dissrfiled by the defendants. ECF Nos. 13-14.
LEGAL STANDARDS
The scope of discovery under Federal Rul€iofl Procedure 26(b)s broad: “Parties
may obtain discovery regarding angnprivileged matter that is relevant to any party's claim
defense.” Fed. R. Civ. P. 26(b)(1). “Relevaribimation need not be admissible at trial if the
discovery appears reasonably cahted! to lead to the discovery admissible evidence.” 1d. A

the Supreme Court reiterated in Oppenleiffund, Inc. v. Sanders, 437 U.S. 340 (1978),

relevance “has been construed broadly to enesspny matter that bears on, or that reasong

could lead to other matter that could bear on, asye that is or may be in the case.” 437 U.S.

351 (citing_Hickman v. Taylor, 329.S. 495, 501 (1947)). Under Rule 26(c)(1), the court mg

for good cause, nonetheless issue an ordeotegira party from “annoyance, embarrassment
oppression, or undue burden or expense, includindimiting the scope of disclosure or
discovery to certain matters. . . Fed. R. Civ. P. 26(c)(1)(D).

Where a party seeks an order protecting froblipwisclosure information that has bee
produced in discovery but not filéal court, the Rule 26(c) good caustandard applies. Pintos

Pacific Creditors Ass’n, 605 F. 3d 665, 678 (9th 2010) (citing Kamakana v. City and Coun

of Honolulu, 447 F.3d 1172, 1180 (9th Cir. 2006)){.céenied, 131 S.Ct. 900 (2011); Phillips
rel. Estates of Byrd v. Ge. Motors @or307 F.3d 1206, 1210 (9th Cir. 2002). Itis well

established that absent a court order to timtrary, the fruits of pretrial discovery are

presumptively public._San Jose Mercury Nehs, v. United States Dist. Court, 187 F.3d 10¢
1103 (9th Cir. 1999).

To establish good cause, the party seekingteptive order in this context bears the
burden of showing that specific prejudice or havithresult if no protective order is granted.

Phillips, 307 F.3d at 1210-11. Broad and genaltafations of harm do not satisfy the Rule
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26(c) test._Beckman Industries, Inc. v. Intgronal Ins. Co., 966 F.2d 470, 476 (9th Cir. 1992).

For this reason, blanket prote@iorders are disfavored. See San Jose Mercury News, 187

at 1103.
DISCUSSION

Following the shooting death of Parminder $jileby Lodi police officers Scott Bratton

and Adam Lockie, an investigation was condudat®dlving multiple law enforcement agencies

This multi-agency investigation report has beahmitted to the San Joaquin County District
Attorney’s Office for review antias been produced as parDafendants’ Rule 26(a) initial
disclosures. Defendants would like these docusn@nd presumably others to be produced i
the course of discovery) to be designated cenfidl and not disseminatedtside of the judicial
process. In other words, thegek to prevent disseminatitmthe media by the plaintiffs.
Defendants have submitted a proposed ptiegeorder to be entered by the Court.

Plaintiffs first object to the motion on the grouthét the proposed protective order is if
substance a gag order. Up@ading the proposed protective ardad hearing the arguments ¢
counsel, the Court agrees thaveeeping order of the type thdgfendants have proposed woul

be a prior restraint on free spbesee Levine v. U.S. DistrictdDrt for the Central District of

California, 764 F.2d 590, 595 (9th Cir. 1985), antkddants have not justified the infringemel
that such an order would have on the First Admeant rights of the parse counsel, the media,
and the public. Itis true thatithcase has garnered some medienéibn, and that both plaintiffs
and defendants have communicated with the mediagefendants have nestablished that the
coverage has been so pervasive or hostile to thid @it their right to a fair trial is threatened
absent a gag order.

Plaintiffs also argue that, to the exterdgttthe Court analyzesefendants’ motion as a
straightforward request for entry of a protectivdasr the discovery thaefendants have alread
produced and which they seek to withhold frdissemination (specifically, the multi-agency
investigation report) is not cadential as a whole but is insteadmprised of ordinary witness
statements, defendants’ statements, autopsytsgphiotographs, crimeldaratory reports, chain

of custody on physical evidence, and diagraassyell as hospitakcords relating to the
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decedent. They thus assert that the proppsaéctive order would impose unnecessary and
burdensome procedures and effectively yleliacovery in this matter further.

Defendants counter that theyeamnly seeking to protect frodissemination material that
“includes, but is not limited to, peace officerganal [sic] records, including internal affairs
investigation and those recsrdescribed by California Penal Code Section 832.8, and other
similar confidential records degiated as such, includj the existence of such records and/or
information.” See J. Statement at 21, ECF 2&. Although defendants @t that they have
released information to the general public, inggsthat they are “not adverse to the release o
appropriation information at the appropriate time,” they nonetbeadssert that “[tjhe proposed
protective order allows the [defendants] tgulate the flow of information while enabling
Plaintiffs to challenge what is made publidd. at 10. Plaintfs rightly respond that
“[d]efendants cannot have it both ways; tlieynot selectivelyrad continuously release
favorable information to media en attempt to win support inghcourt of public opinion,” whilg
simultaneously claiming prejudice and hardshilp mgsult if they are required to disclose
discovery which materially contradicts their favorable accounts of theeinici Id. at 17.

As to defendants’ specific arguments uppgort of the instant motion, defendants first
assert that a protective order is necessary to priofecmation such as witness identities in or¢
to facilitate the willngness of civilians to speak with lawfercement. In support, they claim
that a publicly-identified witness to decedent’'sating sought intervention from the Lodi Polig
Department after plaintiffs purportedly approached her homéaragsed her. See McTavish

Decl. § 8. Their argument, then, is thatiting the public disclosure of information that

identifies witnesses, which in turn would linpibtential harassment, may make witnesses mof

inclined to participate ipolice investigations.

According to plaintiffs, this is a shaamgument because the shooting occurred right
outside the home of the specific witness mefe to by defendants, Cassandra Lopez, who
disclosed her own identity when she gave a televised interview to Fox40 News on the san
of the shooting. When a member of the decgsléamily then approached Ms. Lopez to get

information, Ms. Lopez claimed that he yellechat when said she did not want to talk anyma
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(“[i]t was nothing personal, | justidn’t want to,” Mein Decl., Ex. F, ECF No. 28-2 at 40-41).
Because of this, Ms. Lopez asked a police officeo was nearby to tell the family member to
“leave [her] alone.”_ld.

At the August 6, 2014 hearing, defendants did not dispute this version of events an
also unable to identify any other specific ins&sin which civilian witnesses to the incident
underlying this action have faced annoyance, erabament, or oppression related to the pub
release of their identities. &hCourt therefore finds that thasoffered justification for a
protective order is not supportbyg facts establishing good cause. The possibility that civilia
witnesses might in the future face annoyaecebharrassment, or oppression is entirely
speculative.

Defendants also seek a protective order ogémeral grounds thatvestigating agencie
have an interest in not revaali their procedures and techniqueshe general public, that an
order is necessary to prevent taig of the jury pool, and thélhe defendants maintain a privac

interest in ongoing invéigations. Defendants cite practically no legauthority in support of

these arguments, and the Court finds that badladations of harm unsubstantiated by specifi¢

examples or articulated reasoning do ngort a good cause showing. See In re Roman

Catholic Archbishop of Portland in Or., 6613d 417, 424 (9th Cir. 2011) (good cause for

protective order requires shawg of specific prejudice or harm), cert. denied, 132 S.Ct. 1867
(2012).. Additionally, there does not appeabéoan ongoing investdgion since the multi-
agency investigative report has nbeen turned over to the DisfriAttorney’s Office for further
consideration, and counsel for defendants staetthe record at the August 6, 2014 hearing tf
she is unaware of the nature or status of any iat@gency investigation(sf the incident at this
time.

Lastly, the Court finds that th@roposed protective order, as written, to be substantial
overbroad.

For all these reasons, defendants have nmaedaheir burden of showing good cause f
entry of the proposed protective order.
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Accordingly, IT IS HEREBY ORDEREDhat defendants’ June 23, 2014 motion for
protective order (ECF No. 20) d@enied withotiprejudice.
DATED: August 7, 2014 _ -
m.r:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




