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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOSE RAMIREZ TORRES, No. 2:14-cv-0842 MCE AC P
Petitioner,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

J. PRICE,

Respondent.
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Petitioner, a state prisoneropeeding through counsel andiamma pauperis, has filed a
petition for a writ of habeas qaus pursuant to 28 U.S.C. 834. ECF No. 1. Pending before 1
court is respondent’s motion to dismiss on the grounds that petitioner is outside the one-ys
statute of limitations. ECF No. 16. Petitiomas responded to the motion (ECF No. 20) and
respondent has replied (ECF No. 25).

l. Factual and Procedural Background

A jury convicted petitioner of attempted tidegree murder, corporal injury on a spousg

and willful harm or injury to a child on Mar@b, 2004. ECF No. 1 at 1-2; Lodged Doc. No. 1.

He was sentenced to an indeterminate state presonof life with the possibility of parole for
the attempted murder conviction, plus an indebeate term of twenty-fig years to life for a
firearm enhancement related to the attemptediarconviction and an eight-year determinatg

term for the conviction of willful injury to a ¢ld. ECF No. 1 at 1-2; Lodged Doc. No. 1; Lodg
1
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Doc. No. 2 at 18.

A. DirectReview

Petitioner, with the assistance of counsppealed to the California Court of Appeal,
Third Appellate District. ECHNo. 1 at 2, 13. The Court ofppeal affirmed judgment on June
March 2, 2006. ECF No. 1 at 2; Lodged Doc. No. 2.

On April 3, 2006, again with assistance of calngetitioner petitioned for review of the
Court of Appeal’s decision ithe California Supreme Court.odged Doc. No. 3; Lodged Doc.
No. 4. The state Supreme Court denied théipetior review on May 10, 2006. ECF No. 1 at
Lodged Doc. No. 4. Petitioner did not petition thaited States Supreme Court for certiorari.
ECF No. 1 at 3.

B. State Collateral Review

Petitioner did not file an application for stgiost-conviction or otmesollateral review in
state court. ECF No. 1 at 3, 6; ECF No. 16 at 2.

C. TheFederalActions

1. Torres v. Unknown, @6-cv-2569 (Torres |)

On November 13, 2006petitioner submitted a letter, written in Spanish, to the Unite
States District Court in the Eash District of California where ivas docketed as a civil rights
complaint under 42 U.S.C. § 1983 and assigned namber 2:06-cv-2569 (Torres |). Lodged
Doc. No. 9 at 1 [Torres | docket]; 4-6 [Torres | ENB. 1]. In the letter, geioner stated that he
had been found guilty of a crime that he did caohmit because of his past, and that the state
court had denied his appeal andhael one year to file an appéalfederal court. ECF No. 20-1

(certified translatiof) at 5. He also stateHat he did not know any English and did not have

! In instances where petitioner was proceedingser, he is afforded the benefit of the prison
mailbox rule. _See Houston v. Lack, 487 U.S. Z66 (1988). Absent evidence to the contrar
where no certificate of service is present, the court will assume the documents were sub
the date they were signed by petition8ee Jenkins v. Johnson, 330 F.3d 1146, 1149 n.2 (9
Cir. 2003) (date petition is signed may be coased earliest possible date an inmate could
submit his petition to prison authtes for filing undetthe mailbox rule).

2 See also ECF No. 20-5 (déication of interpreter).
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money and that was why he needed an atornd. at 5-6. On December 12, 2006, petitioner
was ordered to submit a request for leave to puboerma pauperis or to pay the filing fee.
Lodged Doc. No. 9 at 7 [Torres | ECF No. 3].

On December 18, 2006, petitioner submitted andéttar to the court. Id. at 8-10 [Torr
| ECF No. 4]. This letter was also in Spanisti. The letter reiteratethat petitioner was in
prison for a crime he did not commit, thatdid not understand English, that he needed an
attorney to help him with his case, and that het draly a year to appeal to the federal court. E
No. 20-1 (certified translatidhat 10-11. He also stated thmet had received some papers fron
the court, but did not know what they said, wiwveas why he was writing titve court for help.
Id. at 11.

On January 18, 2007, petitioner submitted ariegoon to proceed in forma pauperis.
Lodged Doc. No. 9 at 11-18 [Torres | ECF No. Bhe form used by petitioner was in English
and was filled out in English._1d.

On March 28, 2007, petitioner was orderedubmit a certified copy of his inmate trust
account statement. Id. at 19-20 [Torres | ECF No. 6]. On May 7, 2007, the order was retu
the court by the postal servicewsdeliverable and the order svee-served on petitioner on Ma
9, 2007. _Id. at 2 [Torres | docket]. The re-sergster was not returned. Id. at 2-3. On May
2007, the magistrate judge filed findings and receendations in which it was recommended
the case be dismissed for petitioner’s failured¢egkhis address current. Id. at 21-23 [Torres

ECF No. 9]. Two additional orders related tosssgnment of the case were also served and {

is no record of either being reted as undeliverabldd. at 2-3 [Torres | docket], 24-25 [Torre$

ECF Nos. 10-11].

On February 25, 2008, the district judge issararder dismissing the case and judgm
was entered. |d. at 26-28 [Torres | ECF Nos.1B?, The court found thathile it appeared tha
petitioner’s address had been corrected, disingsa still appropriatbecause petitioner had

failed to comply with the MarcB8, 2007 order to file a certifiedust account statement. Id. at

% See also ECF No. 20-5 (tiéication of interpreter).

3

D
(7]

CF

—4

ent




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

26 [Torres | ECF No. 12 at 1].
2. Torres v. Unknown, 2:07-cv-0193 (Torres II)

On January 29, 2007, during the pendency aféll, petitioner submitted another lettg

written in Spanish to the court. It was do@deas a new civil riggtcomplaint under § 1983 an

given the case number 2:07-cv-019®rres Il). Lodged Doc. dl 12 at 1 [Torres Il docket]; 4-5

[Torres Il ECF No. 1]. The letter stated thatifp@ner had been told by another inmate that he

needed to send the court copies of his case, auhéhdid not have any copies because they v
lost when he was transferred. ECF No. 20-2 (certified transfptiod. He stated that he did n
know how to obtain copies of the documents dnéf court could assist him. Id. He also
provided the name and address of therag¢tp that handled kiappeal._l1d.

On March 8, 2007, petitioner was ordered to stiamapplication for leave to proceed
forma pauperis or pay the filingé and the letter, construed as a complaint, was dismissed
leave to amend. Lodged Doc. No. 12 at 6-8 fé@eil ECF No. 3]. The magistrate judge also

advised petitioner that the cowdliti not provide free translationrseces and encouraged him to

obtain assistance in translating doemts and to submit future documents in English. 1d. at 6.

order to assist petitioner in urrd&ating the order, therder included an unofficial, rough Spani
translation of its contents which was obtainemhfran internet trandian service. _lId.

On May 14, 2007, petitioner filed a motion folangement of his time to file a habeas
petition. 1d. at 9-11 [Torres Il ECF No. 4T.he motion was in English. 1d. On May 25, 2007
the court granted the motion and petitioner was gareadditional thirty days to file an amend
pleading and either pay the apprageifiling fee or file a requett proceed in forma pauperis.
Id. at 12-13 [Torres Il ECF No. 5]. The court notkdt petitioner indicatethat his intent was tdg
file a petition for writ of habeas corpuld. at 12 fn.1 [Torres Il ECF No. 5 at 1].

On August 15, 2007, the magistrate judge issuretings and recommendations in whig

he recommended the case be dismissed because petitioner had failed comply with the co

order that he file an amendecatiing and resolve the fee statusthe case. Id. at 14-17 [Torré

* See also ECF No. 20-5 (tiéication of interpreter).
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Il ECF No. 6]. The findings and recommetidas included an unofficial, rough Spanish
translation of the contents which was obtainednifian internet trandian service._Id.

On August 29, 2007, petitioner fidleobjections to the findings and recommendations.
at 18 [Torres Il ECF No. 7]. The objections weré&nglish and stated that petitioner required
additional time to file an amended complaintéegse he was illiterate in English, could barely
read or write Spanish, and had finally found anothmate to assist him in filing a “legally
sufficient first amended complaint.”_Id. The objections made no mention of whether petiti
would pay the filing fee or requestpooceed in forma pauperis. 1d.

On November 2, 2007, the magistrate judgeated the August 15, 2007 findings and
recommendations and ordered petigr to file a first amended cofapt and either pay the filin
fee or file an applicabin to proceed in forma pauperis withimrty days. _Id. at 19-20 [Torres I
ECF No. 8]. The Clerk of thedDrt was directed to send petitioraa application to proceed in
forma pauperis and a 8 1983 complaint form. Id. at 20.

On November 26, 2007, petitioner filed a matifor a stay and abeyance, again in
English, in which he requestedatithe case be stayed to allbin to exhaust his state court
remedies._Id. at 21-31 [Torres Il ECF No. 9].timner re-iterated his &k of English language
skills and asserted that he had limited access tiath&brary, had been unable to obtain his ¢
records without intervention by the Californiatét Bar, and had “untreated mental health
issue(s),” but made no mention of whether henidéel to pay the filing fee or request to proce
in forma paupers._Id. Petitioner stated thastneght to exhaust the following claims in state
court: (1) perjury by a witness; (2) ineffectiassistance of trial counsel based on failure to
investigate, find exculpatory witnesses, anelspnt a defense; (3)affective assistance of

appellate counsel for failure to investigate ap@eal meritorious claims and for delaying in

sending him copies of his records; and (4) prosecutorial misconlductt 24 [Torres || ECF No|

9 at 4]. He also stated that he was preparipetidion and expected to present it within the ne

sixty days if the court would issue an ordeairgmg him ten hours of law library access a week.

Id. at 28 [Torres Il ECF No. 9 at 8]. It is unaleghether the petition was tee filed in state or

federal court.
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On December 28, 2007, the magistrate juillgd findings and recommendations in
which he recommended dismissing the casehfout prejudice, for lack of prosecution and
failure to comply with court les and orders.”_Id. at 32-34dilres Il ECF No.10]. The findingg

and recommendations noted that despite repextedsions of time, petitioner had failed to

comply with court orders that he file an amendethplaint and resolve thed status of the case.

Id.

Petitioner filed objections, in English, to the findings and recommendations on Janu
21, 2008._Id. at 35-42 [Torres || ECF No.11]. ifater argued that because he was not an
English speaking person, it was impossible for tarprosecute his clainfgeffectively and/or
promptly comply with the court[']s orders anadiings.” Id. at 35 [Torres Il ECF No. 11 at 1].
The objections appeared to renew thquest for a stay, and stateat ths much of the petition &
had been completed was attached. Id. Petitioleatified the following issues for his habeas
petition: (1) ineffective assistanoétrial counsel; (2) iaffective assistance of appellate couns
(3) the existence of a fundamentaikcarriage of justice; and (4)taal innocence. Id. There w.
no mention of whether petitionerténded to pay the filing fee submit a request to proceed in
forma pauperis._Id.

On February 1, 2008, the district judge a@aojpthe findings antecommendations and
dismissed the case without prejudice for lackralsecution and failure to comply with court

rules. 1d. at 43-44 [Torres Il ECF No.12]. dismissing the case, the court recognized that

petitioner may have been attempting to assert claims pursuant to 28 U.S.C. 8§ 2254. Id. at

A\1”4

ary
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[Torres Il ECF No. 12 at 1]. The court also found that despite repeated extensions, petitioner he

failed to resolve the fee statakthe case, had not filed a psppperative pleading, and that in
light of the assistance he waseiving, his claim that the langyabarrier prevented him from
complying rang hollow._ld. at 44 [TorresHICF No. 12 at 2]. Judgment was entered on
February 4, 2008. Id. at 4%orres Il ECF No. 13].

On February 19, 2008, petitioner fileslo identical notices of appealld. at 46-47

® |t appears the second filed notice of appea @riginally sent to th Ninth Circuit Court of
(continued)
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[Torres Il ECF Nos. 14, 17]. On March 19, 200& Minth Circuit orderegetitioner to file a

motion to proceed in forma pauperis, pay the filing fee, or otherwise show cause why the appea

should not be dismissed for failure to prosecutedged Doc. No. 13 at 5-6. On April 4, 2008
petitioner filed an informal opening brief. lat 3. On May 8, 2008, the Ninth Circuit dismissé

the appeal for failure to respondttee March 19, 2008 order. Id. at 7.

3. Torres v. Spearman0®-cv-0531 (Torres (ll)

On February 24, 2009, the Clerk of the Courtthar Eastern Distriadf California filed a
petition for writ of habeas corpus and a motion for a stay and abeyance from petitioner, arn
assigned the petition case ruen 2:09-cv-0531 (Torres 11f).Lodged Doc. No. 6 at 2 [Torres I
docket]; Lodged Doc. No. 5 [Torres Il ECF No. 1]; Torres IIl ECF N6.Phe petition was
dated January 25, 2009 (Lodged Doc. No. 5 at érEedll ECF No. 1 at 6]), and the motion fo
stay was dated January 15, 2009 (Torres Ill EGF2\at 11). The petition sought relief on the
grounds that (1) trial counsel provided ineffeetassistance by failing to properly investigate

alibi defense; (2) appellate counsel providedfeative assistance by failg to make a claim for

ineffective assistance of triabansel; (3) his alibi defense woutdve established his innocencg;

and (4) he was denied due process as a rafstile cumulative errs. Lodged Doc. No. 5
[Torres 1l ECF No. 1].

On May 5, 2009, the court issued an orderdting petitioner to pay the filing fee or
submit an application to proceed in formauperis. _Torres Il ECF No. 7. On May 24, 2009,
petitioner filed a notice of change of addrestirggahat he had beeratsferred to a different
prison and requesting a new application for in faqpauperis status because he had not been

to fill it out prior to his trangdr. Torres lIl ECF No. 8. On June 9, 2009, the court directed t}

ad

d

-

able

ne

Clerk of Court to provide petdaner another copy of the in foenpauperis application and granted

petitioner an additional thirty gla to comply with the May 2009 order._Torres Ill ECF No. 9

Appeal and forwarded to the district coukibdged Doc. No. 12 at 47 [Torres Il ECF No. 17].
® All pro se documents filed in Torres Il were in English.

” “IA] court may take judicial notice of its own records in other cases.” U.S. v. Wilson, 631
118, 119 (9th Cir. 1980) (citg Fed. R. Evid. 201(b)(2)).
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Petitioner filed a completed application fo forma pauperis status on June 15, 2qUrres ll|
ECF No. 10), which was granted on June 25, 2009 (Torres Ill ECF No. 11).

On June 29, 2009, the magistrate judge is$énedthgs and recommendations in which he
recommended summary dismissal of the etibecause it was untimely and denial of the

motion to stay as moot. Torres lll ECF N@. Petitioner objectet the findings and

recommendations on July 11, 2009, on the grounds that he was entitled to equitable tolling base

on his lack of English comprehension and his diligent efforts to pursue his case. Torres II| ECF

No. 16. The objections referenced both Tedrand Torres Il._Id. The findings and

recommendations were adopted in full on September 21, 2009. Torres Ill ECF No. 19.
After obtaining an extension of time, petitioriged a notice of ppeal on October 27,

2009 (Torres Il ECF No. 25), and a motion fareatificate of appealality on November 3,

2009 (Torres Il ECF No. 27). Petitioner’'s appeal was ultimately granted on October 18, 2011,

and the case was remanded for further consideration of petitioner’s equitable tolling argument.

Torres 11l ECF No. 35; TorresdlIECF No. 39 fn.1. Petitioner wgaalso appointed counsel on

appeal and that representation camtith on remand. _Torres IIl ECF No. 35.
On remand, proceedings resumed with an order for petitioner to show cause why hjs
petition should not be summarily dismissediamely. Torres IIl ECF No. 39. On March 27

2012, petitioner responded to the order to shavgearguing that he waentitled to equitable

tolling on the same grounds argued in the instant case. Torres Il ECF No. 47. The magistrate

judge found the equitable tolling issues to biebst, murky,” dischaeg the order to show
cause, and ordered respondent to respotitge petition._Torres Il ECF No. 49.

On November 26, 2012, respondent moved sandis the petition on the grounds that it
was untimely and none of the claims had bedmusted. Torres Il ECF No. 58. On November
28, 2012, the case was transferred to the unaedigTorres Il ECF No. 59. Petitioner opposed

the motion to dismiss on the grounds that he watezhto equitable tdihg. Torres Ill ECF No.

8 petitioner filed another completed applicationJaty 1, 2009, this time with a certified trust
account statement attacheTorres 11l ECF No. 13.

8
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63. Other than re-urging the previously dilmotion for stay, petitioner made no argument
regarding whether the claims in the peti had been exhausted. Id. at 14.

On June 17, 2013, findings and recommendatigre filed recommending that the
petition be dismissed because none of the ighgesin had been exhausted, and declining to
reach the issue of equitable tolling. Lodged Dda. 7 [Torres IIl ECF No. 70]. Petitioner fileg
objections to the findings and recommendationsrres Il ECF No. 73. The findings and
recommendations were adopted in full opt®enber 16, 2013, and judgment was entered on
September 18, 2013. Torres Il ECF Nos. 74-75.

4. Torres v. Price, 2:14-cv-0842 (Instant Case)

On April 2, 2014, petitioner filed a first amemtlieabeas petition in Torres lll._Torres Il
ECF No. 76. Because that case was closdduadgment entered, the amended petition was
stricken and the instant case was operlegres lll ECF No. 77. The new case was assigneg
case number 14-cv-0842. The petition statespb@ioner is entitled toelief because his due
process rights were violated when four prior instances of domestic violence were admitted
evidence at trial. ECF No. 1.

[l Motion to Dismiss

Respondent moves to dismiss the instatitipe as untimely. ECF No. 16. Responder
argues that petitionerjsdgment became final on August 8, 2086¢, absent tolling, the last ds
to file his federal habeas petition was August 8, 2Q@7at 2-3. He asserts that petitioner is 1
eligible for statutory tolling because petitiorkd not file any statpost-conviction collateral
actions challenging the judgmeattissue._Id. at 3.

[I. Opposition
In response to respondent’s motion, petidir agrees that the one-year statute of

limitations expired on August 8, 2007. ECF No. 20 8t Petitioner argues that the court shot

° Later in his response petitiaridentifies August 9, 200&s the date the statute of limitationg

expired. ECF No. 20 at 19. This is likelyygp® given the previous congence with respondenit

that August 8, 2007, was the expiration of tlaudge of limitations. ECF No. 20 at 3.
Regardless, the one day difference doeshange the statute of limitations analysis.
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order his petition filecunc pro tunc to November 13, 2008,the date Torres | was initiated,

because the court mishandled his first two petitlmngreating them as civil rights complaints &
erred by failing to rule on his motion to stay. at 6-7, 13-15. He furer argues that he is
entitled to equitable tolling becse (1) he is uneducated; (2)iBe&Spanish-speaking and did no
have access to Spanish-language materiagmamnslator; (3) he was on lockdown for the
majority of the time; (4) when he was transferfreain Pelican Bay his legal papers were lost &
he was not able to get copies from appellatnsel until the state bart@rvened; and (5) he is
factually innocent._Id. at 15-24.
IV.  Reply
Respondent replies that tpetition should not be filedunc pro tunc to November 13,

2006, because the Torres | and Torres Il were plpdesmissed and do not relieve petitioner ¢

his untimeliness. ECF No. 25 at 7-13. He algmues that petitioner is hentitled to equitable
tolling because he was not diligent in pursuingrights and he has notaslished that he was
subject to extraordary circumstances. |d. at 14-24.
V. Discussion

Section 2244(d)(1) of Title 28 of the United States Code contains a one-year statutg
limitations for filing a habeas petition in fedecalurt. The one-year clock commences from o
of several alternativeigigering dates. See 28 U.S.C. § 2234(d In this cas the applicable
date is that “on which the judgment becamelfimathe conclusion of direct review or the
expiration of the time for seekirsyich review.” § 2244(d)(1)(A).

The parties appear to disagree as to whestttate of limitations ithis case began to
run, with respondent identifyingugust 9, 2006, as the beginniofithe one-year period (ECF
No. 16 at 2-3) and petitioner identifying May P06, as the start dateGE No. 20 at 19). The

court finds that respondent has identified theextirdate that the staeuof limitations began to

run. The California Supreme Court denietitmmer’s petition on diect review on May 10,

19 petitioner actually requedtse petition be filed nunc pro tuna November 16, 2006 (ECF N
20 at 6), the date thetler in Torres | was filed by the Cleof the Court, but under the prison
mailbox rule, the date of filing would be November 13, 2006.

10
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2006. ECF No. 1 at 2; Lodged Doc. No. 4. Froat thate, petitioner had ninety days from the
entry of judgment to petition éhUnited States Supreme Court for certiorari. (Sup. Ct. R. 13(
Accordingly, the last day for petitioner to fidepetition in the United States Supreme Court w.
August 8, 2006. Since petitioner did not file &tpen for certiorari with the United States

Supreme Court, the statute of limitations begarun on August 9, 200@atterson v. Stewart,

251 F.3d 1243, 1247 (9th Cir. 2001) (citing Fed. R. €1 6(a)) (the dagrder or judgment
becomes final is excluded and time beginatothe day after the judgment becomes final).
Despite the disagreement on whba statute of limitations begam run, the parties agree that,
absent any statutory or equata tolling, the statute of liftations expired on August 8, 2007.
ECF No. 16 at 3; ECF No. 20 at 7.

The instant petition wasléd on April 2, 2014. ECF No. 1. Without statutory or
equitable tolling, the petition was filed over seven-and-onkyeals after the statute of
limitations expired.

A. StatutoryTolling

Under the AEDPA, the statute of limitationgadled during the time that a properly fileg

application for state post-convictian other collateral review is pemdj in state court. 28 U.S.C.

§ 2244(d)(2). Itis uncontested that petitionet mot file an applicatin for state post-conviction
or other collateral review (ECFA\ 1 at 3) and statutory tolling iserefore inapplicable in this
case.

B. EquitableTolling

A habeas petitioner is entitl¢o equitable tolling oAEDPA'’s one-year statute of
limitations only if the petitioner shows: “(1) thhe has been pursuing his rights diligently, an
(2) that some extraordinary circumstance stodudsrway’ and prevented timely filing.” Hollan

v. Florida, 560 U.S. 631, 649 (2010) (quatiPace v. DiGuglielmo, 544 U.S. 408, 418 (2005)

Ramirez v. Yates, 571 F.3d 993, 997 (9th Cir. 200P0]he statute-of-limitations clock stops

running when extraordinary circumstances fasse, but the clock resumes running once the
extraordinary circumstances have ended or wherpetitioner ceasés exercise reasonable

diligence, whichever occurs earlier.” LunaKernan, 784 F.3d 640, 651 (9th Cir. 2015) (citin
11
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Gibbs v. Legrand, 767 F.3d 879, 891-92 (9th Cir. 2014). An “extraordinary circumstance”

been defined as an external force that yohd the inmate’s control. Miles v. Prunty, 187 F.3

1104, 1107 (9th Cir. 1999). “The diligence requifedequitable tolling purposes is ‘reasonable

diligence,” not ‘maximum feasible diligence.Holland, 560 U.S. at 653 (internal citations anc

additional quotation marks omitted); see alsts®. Clark, 628 F.3d 1092, 1096 (9th Cir. 201(

A showing of actual innocence catso satisfy the requiremenfior equitable tolling. Leé

v. Lampert, 653 F.3d 929, 937 (9th Cir. 2011) (enddaMcQuiggin v. Perkins, 133 S. Ct. 1924

1928 (2013). “[W]here an otherwise time-barreddesbpetitioner demonstrates that it is more

likely than not that no reasonable juror woh#dze found him guilty beyond a reasonable dou

the petitioner may pass through the Schlup [v. Delo, 513 U.S. 298 (18g8)dway and have

his constitutional claims heard on the meritkge, 653 F.3d at 937; accord, McQuiggin, 133

S.Ct. at 1928.

1. CourtError

has

)

|
)

174

E=3

174

Petitioner argues that the court should eserds equitable powers and order the petition

in this case filed as of November 13, 2006, becauses by the court combuted to petitioner’'s
delay in filing the instant petition. ECF No. 206at. According to petitiner, the court erred b
construing petitioner's November 13, 2006; Daber 18, 2006; and January 27, 2007 letters
civil rights complaints under 42 U.S.C. 8§ 1983 and by filing the January 27, 2007 letter as
separate complaint._Id. at 6-10. Petitioner argju@ishad the court properly construed the lett
as a habeas petition and followed the R@eserning Section 2254 Cases (Habeas Rules),
petitioner would have been notifief the deficiencies in his pgon so that he could timely
correct them._lId. at 14-15.
This argument fails for two very basic and ipdadent reasons. Hirshe letters could

not permissibly have been construed as hapetitsons for purposesf stopping the running of

the limitations period. Even the letters should have beemstrued as requests for assistancg

1 In Schlup, the Supreme Court announcedatstiowing of actuahnocence could excuse a
procedural default and permit a federal halweast to reach the merits of otherwise barred
claims for post-conviction relief.
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related to an anticipatdthbeas petition, rather than reqeesiated to a putative civil rights
complaint, they would not have stopped the clodlkne of the three ledts stated claims for
habeas relief, or even clearly indicated wihaise claims might be. The November 13, 2006
letter stated that petitioner had been wrongfully convicted becdinss past. ECF No. 20-1 at
3-6. The December 18, 2006 letter provided some narrative background about petitioner’s
relationship with his exvife. 1d. at 7-10%2 The January 27, 2007 letter did not refer to
petitioner’s conviction or th facts of his case at alECF No. 20-2 at 4.

The limitations period stops running only whenimate presents application to the
federal court for writ of habeas corpus. See 28 U.S.C. § 2244(d)(1). For purposes of the
statute, an “application” meaaspetition seeking adjudication tbfe merits of claims. Woodfor
v. Garceau, 538 U.S. 202, 207 (2003) (discusapmication of AEDPA generally); Smith v.
Mahoney, 611 F.3d 978, 994 (9th Cir.) (applying Gardeaiatute of limitations context), cert
denied, 562 U.S. 965 (2010). Rmahary requests related &mticipated petitions, such as
motions for the appointment of counsel, do cartstitute application®r habeas relief or

commence a habeas action. Garceau, 538 U.S>2Bgcause none of figoner’s letters, no

matter how liberally construed, identified a legafawtual basis for habeas relief, they could n
have been construed as petititingt would have stopped thenning of the limitations period.

See Isley v. Arizona Dept. of Corrections, 383d 1054, 1055 (9th Cir. 2004) (noting that filir

of request for appointment of counsel in fetleurt did not stop the atute of limitations).
Moreover, the record does not sugpmn inference that if theoart had identifiedhe letters as
attempts to pursue habeas relief, petitioner dibnalve followed subsequent orders and filed a
proper petition within the limitadins period. This point bringss to the second reason that
petitioner’s court gor argument fails.

The court’s preliminary construction of Torreand Il as civil righs complaints has no

21t may be inferred that pefither’s altercations with his ex-wifwere the basis of the domestic

violence convictions that he claims in the instant petition were improperly admitted agains
13 1n capital cases, the rules operate someulifferently. That difference has no bearing on t
instant case.
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bearing on why those actions welismissed. After the Noverab13, 2006 letter was filed in

Torres |, petitioner was orderedpay the filing fee or request leave to proceed in forma pauperis.

Lodged Doc. No. 9 at 7 [Torres | ECF No. 3Hlthough petitioner filed aequest to proceed in
forma pauperis_(id. at 11-18 [Torres | ECF NJ, the trust account statement he provided only
covered a four-month period and was not certifiedaid.8 [Torres | ECF No. 5 at 8]). Petitioner
was therefore ordered to providettequired certified statemerid. at 19-20 [Torres | No. 6].
The action was ultimately dismissed because petitifaled to comply with the order to provide
a certified trust account statement for the six months preceding the filing of the'adibmt
26-27 [Torres | ECF No. 12].

In Torres I, after the Janual, 2007 letter was filed it was dismissed with leave to
amend and petitioner was ordered to submit a sgqaeproceed in forma pauperis or pay the
filing fee. Lodged Doc. No. 12 at 6-3 [Torres Il EGlo. 3]. Despite sevdraxtensions of time,
petitioner failed to file either ammended pleading or rdge the fee status in the case. Id. at 12-
17, 19-20, 32-34 [Torres Il ECF Nos. 5-6, 8, 1Though petitioner addresséhe filing of the

amended petition, and even filegartial petition, he never onegeldressed or complied with thg

A1”4

court’s order that he pay the filing fee or submiéquest to proceed inrima pauperis. Id. at 9-
11, 18, 21-31, 35-42 [Torres Il ECF Nos. 4, 7, 9, 1Tje case was dismissed for lack of
prosecution and failure to comply with court miknd orders because pietier failed to resolve
the fee status of the case or submit an aneepbtading._Id. at 43-4@ orres 1l ECF No. 12].

When a petitioner files a petition for writ bébeas corpus pursudnt8 2254, the petitiof

—

must be accompanied by the applicable filingdea motion for leave tproceed in pauperis and

174

a certificate showing the amountrbney in the petitioner’s ititutional account. Habeas Rule

3(a). Therefore, regardless of whether petéiowas pursuing a civil rights complaint under 8§

—

1983 or a habeas petition under § 2254, he wasreshta pay the filing fee or submit a reques

14" Although the magistrate judge originally recommended the case be dismissed because
petitioner had failed to keep tleeurt apprised of his currenddress (Lodged Doc. No. 9 at 2123
[Torres | ECF No. 9)), in dismissing the actiowr histrict judge found tt the problems with
petitioner’'s address appeared to have beerced, but that he had still not submitted the
required trust account statement (id. at 26-27 [Torres | ECF No. 12]).

14
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to proceed in forma pauperis. Even if the ksttead been properly construed as petitions for
habeas relief, it would not have been errondouthe court to dismiss the petitions because
petitioner failed to (1) comply ih the order to correct the deficiency in his in forma pauperis

application in_Torres |, see @er v. Bd. of Prison Terms, 405 App’x 263, 264 (9th Cir. 2010)

(affirming dismissal of § 2254 habeas petitionflure to pay filing €e or provide in forma
pauperis application in accordanwith 28 U.S.C. § 1915(a)(2})and (2) pay the fee or submit

an application for in forma pauperis statug arres Il, see Scott v. LaMarque, 27 F. App’x 85

859 (9th Cir. 2001) (affirming dismissal for petitioisefailure to comply with order to pay filing
fee or show cause wthe could not pay).
“The power to amendunc pro tunc is a limited one, and may be used only where

necessary to correct a clearstake and prevent injustice.United States v. Sumner, 226 F.3d

1005, 1009-10 (9th Cir. 2000) (quoting Martin v. Henley, 452 F.2d 295, 299 (9th Cir. 1971)).

reviewing all the facts, the undagsed does not find that the Tasreand Il courts were clearly

mistaken or that filing the instant petitioonc pro tunc is necessary to prevent injustice.

In Torres |, even if the courtred in construing the letter as a civil rights complaint rather

than a habeas petition, it appears that any reigirgtation was likely du® the language barrie
since the letter was submitted entirely in Spanisloreover, petitioner fied to notify the court
of any misinterpretation eventaf he had obtained the assistance of another inmate who wa
to translate court orders for him and draft pleadings in English. Torres | was not dismisse
February 25, 2008 (Lodged Doc. No. 9 at 2g-R&res | ECF Nos. 12-13]), and petitioner
obtained the assistance of a bilingual inmatatdgast May 14, 2007 (Lodged Doc. No. 12 at
11 [Torres Il ECF No. 4], if notarlier (see Lodged Doc. Noa911-18 [Torres | ECF No. 5}

Additionally, petitioner faild to keep the court apgped of his current address, though it appe

1> But see Naddi v. Hill, 106 F.3d 275, 277 (9th Cir. 1997) (PLRA amendment to § 1915
requiring prisoners to pay full filing fee even erhgranted in forma pauperis status does not
apply to habeas cases because they ar&indtaction or appeal” as used in § 1915);

1 petitioner’s English-language filings indicakmat assistance was largely provided by inmat
Miguel Diaz, but for the period of time petitian@as not at CSP-Solano, his documents refle
that he had the assistanceabfeast one other inmate.
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that the issue was resolvedahout any action by petitioner; Hailed to comply with or otherwis
respond to the court’s order that he submit afesditirust statement; he did not object to the
recommendation that the case be dismissed, inergh the findings and recommendations w:
issued after petition had obtathassistance from another inmatad he did not appeal the
dismissal._Id. at 1-3 [Torresdbcket], 26 [Torres ECF No. 12].

Given petitioner’s general non-responsivenesianes |, even after obtaining assistan

the court does not find that any errors that imaye been made by the court or the dismissal ¢
the case were the result of clear mistakéhat ordering the current petition filednc pro tunc to

November 13, 2006, is necessaryprevent injustice.

In Torres I, the letter that was filed as th#i@h pleading was entirely in Spanish and not
labeled with the case number frdrarres |I. Lodged Doc. No. 12 at 4-5 [Torres || ECF No. 1]

Given the vague contents of thétde and the failure to identify the currently existing case (EC

No. 20-2 at 4), filing the lettaas a separate action was not ckxaor and would not have been
clear error even if the letter had been inligig Additionally, during te course of Torres II,
petitioner failed to acknowledge, much less comply with, the court’'s multiple orders that he

pay the filing fee or submit a request togeed in forma pauperis (id. at 6-8, 12-13, 19-20

[Torres Il ECF Nos. 3, 5, 8]) despite the provsaf rough Spanish translations by the court (id.

at 6-8, 14-17 [Torres Il ECF Nos. 3, 6]) and #ssistance of a bilingual inmate for all but the
initial filing (id. at 9-11, 1821-31, 35-42, 46-47 [Torres Il ECF Nos. 4, 7, 9, 11, 14, 17]). He
also failed to file an amended petition, and anlyifa to construe the paat petition attached to
his objections as the submission of an amend#gtigpewas not clear error. It was not clear
whether the partial petition was intended asgl@nce that petitioner was working on his claims
for exhaustion in state court, or that heswmaorking on an amended petition for submission in
Torres Il. 1d. at 35-42 [Torres Il ECF No. 11]. i$fambiguity was furthered by the fact that th
partial petition identified anriefed only claims that wergnexhausted, as identified in
petitioner’s motion for stay and abeyance. I®4&fTorres Il ECF No. 9 at 4], 35-42 [Torres Il
ECF No. 11].

Though petitioner filed a notice of appeal.(at 46-47 [Torres Il ECF Nos. 46-47]) and
16
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filed an informal opening brief in the Ninth Ciri¢ (Lodged Doc. No. 13 at 3), his appeal was
dismissed for failure to respond to an orderaing him to file a motion to proceed in forma
pauperis, pay the appellate filifge, or otherwise show causdy the appeal should not be
dismissed for lack of pisecution._Id. at 5-7.

Finally, petitioner argues th#te court erred by not ruling on the motion for stay and

abeyance filed in Torres II. ECF No. 20 at 10-Pktitioner overlooks théispositive fact that

there were not any claims, exhausted or unexhausétore the court at that time. Prior to
petitioner filing the motion for stay, the colwdd dismissed the initial pleading and given

petitioner leave to file an amded pleading. Lodged Doc. No. 426-8 [Torres || ECF No. 3].

Moreover, the motion for stay and abeyance diddentify or make reference to any exhaustg

claims that could be stayeddthat petitioner inteded to pursue. See Jiminez v. Rice, 276 F

478, 481 (9th Cir. 2001) (district court obligateddismiss when petition contains no exhaustg

claims); see also Rasberry v. Garcia, 448IA.150, 1154 (9th Cir. 2006) (stay under Rhines

Weber, 544 U.S. 269 (2005) not available vehiederal petition includes only unexhausted
claims, even where exhausted claims existetlcmuld have been included, the court is not
required to inquire into gioner’s intentions).

In light of petitioner’s failure to respond to comply with court ordes to resolve the fee
status of the case and the agod abandonment of his appehk court does not find that

dismissal of Torres Il was a clear mistakdhat ordering theurrent petition filechunc pro tunc

to November 13, 2006, is necessary to prevent injustice.

Even if Torres | and Il were improperly dissed, the court declines to file the petition

nunc pro tunc to November 13, 2006, because doing swmisnecessary to prevent injustice. T
appeal in Torres Il was dismissed on May 8, 2008dged Doc. No. 13 at 7. Petitioner did no
initiate Torres Il until January 25, 2009 (Lodgeddbdlo. 5 [Torres Il ECF No. 1]), 262 days
or approximately eight-and-a-hatfonths -- later, and that ite@on contained only unexhausted
claims (Lodged Doc. No. 7 [Torres Ill ECF No.]¥OAfter judgment was entered in Torres Ill
on September 18, 2013 (Lodged Doc. No. 8 [TordeBTF No. 74]), petitioner did not file the

instant petition until April 2, 2014 (ECF No. 1R@ days -- or approximately six-and-a-half
17
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months -- later. These are substantial gapetitioner’s attempts tobtain habeas relief,
especially given that petitioner knew, from thetffiengs in Torres |, thahe had only a year to
bring a habeas petition in federalico ECF No. 20-1 at 5, 11. It&dso notable that the first gé
occurred after petitioner obtained assistanoa a bilingual inmate and the second after
petitioner had counsel.

Moreover, even if the court gnted petitioner equitable tolling for the time Torres I, II,
and_lll were pending, the gaps between the abdJerres Il and the filing of Torres 11l and
between the close of Torres dihd the filing of the instant patin total 458 days. That number
is further increased by inclusi of the 96 days between Aug@s2006 -- the day the statute of
limitations began to run -- and November 13, 2006 dhy petitioner filed #initial document ir
Torres |I. These gaps, in totalgnificantly exceed one year.

Because the court does not find that filing the instant petitioa pro tunc to November
13, 2006, is necessary to correcteaclerror by the court or togwrent injustice, it recommends
that the request to do so be denied.

2. Diligence

“To determine if a petitioner has been diligenpursuing his petition, courts consider t
petitioner’s overall level of carend caution in light of his or hgrarticular circumstances.” Dog
v. Busby, 661 F.3d 1001, 1012 (9th Cir. 2011). In ligfithe circumstances, petitioner fails to
show that he diligently pursued his petitiohs discussed above Bection V.B.1., petitioner
failed to comply with, or even acknowledge, order3orres | and Il related to resolving the fe
status in those cases. Reasonable diligencedvwocilde complying wh, or at least respondin
to, court orders. See Bills v. Clark, 628 F&8d.100-01 (factors to consider when evaluating
whether petitioner with mental impairmentsdligent include whether impairment made it
impossible to timely file on his own and whet circumstances demonstrate petitioner was
otherwise diligent in attempting comply with filing requiremets). Though petitioner asserts
that he was uneducated, illiterate in Englisid ha access to Spanish-language law materialg
bilingual assistance, was on lockdown, and hadaoess to his legal documents, these claims

little to support a finding of diligence with regawlpetitioner’s failure to comply with the orde
18
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to pay the filing fee or submit a request to proceed in forma pauperis, which led to dismiss
Torres | and Il.

Petitioner’s argument that he was on lockddamthe majority of the time and thereforg
unable to obtain assistance (EC6.120 at 21-22), is unavailing. rBt, petitioner’s claim that he
was on lockdown for the first seven months ofgtetute of limitation§ECF No. 20 at 20) is
inaccurate. Petitioner claims to have beetockdown only while at Pelican Bay State Prison
and that he was transferred from PeliBay on December 14, 2006. Id. The statute of
limitation did not begin to ruantil August 9, 2006, so at a mimmum, based on petitioner’s
allegations, he was on lockdown for just ovaurfmonths. Assuming that petitioner was on
lockdown for those four montH$t would have had no bearing on his ability to comply with 1
pertinent court orders bause the first order to plaintiff reging the fee statusf the case did
not issue until December 12, 2006.

Petitioner’s claims that he did not have asdesSpanish-language legal materials is
similarly unpersuasive with respeotthe court orders regarding tfe® status of Torres | and Il
Submitting a fee payment or completing a formligggion to proceed in forma pauperis does
require legal research. The same applies ttiguadr’s claim that his gal paperwork was lost
when he was transferred from Pelican Bay. Those records would have had no impact on
petitioner’s ability to comply withhe court’s orders related toymag the filing fee or seeking in
forma pauperis status.

The record also shows thattiiener’s claims that he veauneducated and illiterate in
English would not have inhibitehim from complying with the relevant orders. On Decembe

12, 2006, the court in Torres | orddrpetitioner to pay the filingeke or submit an application to

17 Respondent argues that the lockdown kfesl and normal programming resumed on Oct

6, 2006 (ECF No. 25 at 21), and provides documentation of the lockdown (Lodged Doc. N
He also argues that that the next lockdowhrat occur until December 30, 2006 (ECF No. 21
21), and provides a memorandum regardingnfgementation (Lodged Doc. No. 17 at 1), but
the memorandum makes no mention of wherlakelockdown ended and petitioner provides

other evidence, such as a deataon, showing that there wene lockdowns between October 6
2006, and December 30, 2006.

19

al of

he

not

ber
.17)
b at




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

proceed in forma pauperis. Lodged Doc. Nat 9 [Torres | ECF No. 3]. On January 18, 200
petitioner managed to submit a cdetpd application to proceed fiarma pauperis. 1d. at 11-18
[Torres | ECF No. 5]. The form was in English, amliat little of the form that required a writtg
response was completed in English. Id.

The order directing petitioner to submit atdexd copy of his trust account was filed
March 28, 2007, and re-served on May 9, 2007. Id.[&brres | docket]. Petitioner has nevel
specified when he first obtained the assistanf a bilingual inmate in pursing his habeas
litigation, but it was aleast as early as May 14, 2007 (Loddpt. No. 12 at 9-11 [Torres Il
ECF No. 4]), shortly after thilarch 28, 2007 order was re-sen/&dThis also means that
petitioner would have had assistancemierstanding and responding to the May 24, 2007
findings and recommendations tmatommended dismissing Torre®t failure to keep the cou
apprised of his current address. Lodged Dox.9 at 21-23 [Torres | ECF No. 9]. However,
petitioner failed to file anythinéurther in_Torres | and the case was dismissed on February ?
2008. 1d. at 26-27 [Torres | ECF No. 12]. With resfpto Torres |l, the mord shows that, with
the possible exception of the first order directuegitioner to pay the filing fee or submit an
application to proceed in forma pauperis (whietluded a rough Spanish translation), petition
had assistance in translating court ordersféind documents with ta court (Lodged Doc. No.
12 at 1-3 [Torres Il docket]) and petitioner hagkatly demonstrated his ability to complete a
request to proceed in forma pauperis (LodDed. No. 9 at 11-18 [Torres | ECF No. 5]).

In light of the relatively simple directives réal to resolving the fegtatus in Torres | an
1I, the court cannot find that pebtier was reasonably diligent. He ignored multiple orders tg
the filing fee or complete a request to proceefima pauperis, despite warnings that failure
comply could result in dismissal of the cagéis conduct is incongesnt with diligence.

Even if the court were to find equitabldlitay appropriate for the time Torres | and Il

were pending, petitioner offers no explanationvitny he did not bring petition containing his

exhausted claim until April 2, 2014, despite imgvknown in November 2006 that he had only

18 All petitioner’s filings from May 14, 2007 onward were submitted in English.
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year from the conclusion of appeal to branéederal petition (ECRNo. 20-1 at 5, 11), and
knowing that he could only pursue exhaustedw$an federal court (Lodged Doc. No. 12 at 2

31 [Torres Il ECF No. 9]; Torredl ECF No. 2). While the letts in Torres | referenced

petitioner’s past (ECF No. 20-1 at 5, 10), thatjwe that was ultimately filed in Torres |l
(Lodged Doc. No. 5 [Torres Il ECF No. 1]) — like the pargatition submitted in Torres Il

(Lodged Doc. No. 12 at 35-42 [Torres || ECF Nd] — contained only unexhausted claims and

made no reference to the allegedly inappropriate admission of petitioner’s past domestic Violenc

incidents, which is the sole claipnresented in the gtant petition.

Torres Il terminated on May 8, 2008, whee tHinth Circuit dismissed petitioner’'s

appeal. Petitioner offers no explanation for Ipparent abandonment of the prior bad acts claim

during the nearly five years and eleven mottitad elapsed between May 8, 2008, and the filing

of the instant petition. It should be noted tthegt last of petitioner’s alleged extraordinary
circumstances came to an end no later than ibee 26, 2007._See infra. Section V.B.3. Un
these circumstances, petitioner cannot be sdidve been diligent in pursuing the claim
currently before the court. Pace, 544 U.SL1# (petitioner not diligent when he waited years
file state petition for post-conwion relief and another five mdm to pursue federal relief after
state petition was decided); McQuiggin, 13Z&.at 1931 (petitioner did not qualify for
equitable tolling after waiting nearly siegrs to seek federpbst-conviction relief).

Moreover, even if the court gnted petitioner equitable tolling for the time Torres I, II,

and_lll were pending, he fails to offer any ex@aon for the respective 262 and 196 day peric

of inactivity between the close dbrres Il and opening of Tosdll and the close of Torres lli

and the filing of the instant case, totaling 458 ddy$hese unexplained gaps are inconsisten

with diligence, especially for an individuaha knew in 2006 that he had only a year to file a

federal habeas petition. Althoughtitioner has alleged extraamdry circumstances, he was no

longer on lockdown and had obtained the assistanadibihgual inmate well before the close

der

—+

(0]

ds

=4

19 That number grows if one includes the 9§sdaetween August 9, 2006, the day the statute of

limitations began to run, and November 13, 2006dthepetitioner filed thénitial document in
Torres |.
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Torres Il and the first unexplaingeriod of inactivity. With resgct to the alleged loss of his
legal papers, while petitioner fails provide the daeactually received his records, his filings i
Torres Il indicate that he was in possessiohisfrecords no later than November 26, 2007, a
prior to the close of Torres Il. Lodged Dd¢o. 12 at 21 [Torres Il ECF No. 9 at 1].

At that point petitioner could have simgdiled a habeas p¢ion in the California
Supreme Court, containing the claim now being pedisa the instant pettin. Instead, petitione
waited 262 days from the close_of Torres Istdbmit a federal habeas petition containing only
unexhausted claims, despite his demonstrated uaddisg that he needéd exhaust his state
court remedies prior to bringing his claims idéeal court._Id. at 284 [Torres 1| ECF No. 9];
Torres Ill ECF No. 2. Moreover, petitioner makes@presentation that he ever attempted to
a California Supreme Court p&bih containing the various uxieausted claims listed in his
motions for stay and abeyanaedan the petition in Torres If? Petitioner did not need a stay
his federal case, or leave of this court, to filee&haustion petition in stat®urt either prior to o
simultaneously with his federal petition.

The substantial unexplained gaps in petititmattempts to obtain habeas relief are
inconsistent with diligence, esgally in light of petitioner’s knovedge of the federal statute of
limitations. ECF No. 20-1 at 5, 11. In combioat these gaps significantly exceed one year,
defeating any benefit petitioner might gain from equitable tolling of the time he was pursui

Torres |, 11, and lll. In lighbf the foregoing, the court cannoadi that petitioner was diligent in

pursuing habeas relief. _Sanchez v. Yates,R0®pp’'x 520, 523 (9th Cir. 2013) (petitioner did
not demonstrate diligence when he waited untilt®nths after impediment was removed to f
federal habeas petition).

For the reasons set forth above, the court finds that petitioner has not been diligent
pursuing his habeas litigati@nd is therefore not enttll to equitable tolling.

3. Extraordinary Circumstances

jain

=

file

in

Petitioner that he was subject to extraordimarcumstances because (1) he has no fomal

20 Review of that court’s online docketingssgm indicates that hid not and has not.
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education; (2) he had no access to Spanish-lgiegiegal materials or Spanish-language lega
assistance; (3) he was on lockdown a majorittheftime he was at Pefin Bay State Prison; ar
(4) he had no access to his legal papers. Althdlig court has alreadgund that petitioner was

not diligent in pursuing habe#éggation, which defeats equitablolling, the court further finds

that the alleged extraordinacycumstances cannot render thétms timely. ECF No. 20 at 12t

20.

While petitioner offers little in the way sbecific facts to establish that the alleged
conditions constituted extraordinary circumstant@spurposes of this analysis the court will
assume without deciding that the alleged cooias, when they existed without mitigation,
constituted extraordinary circumstances. Howeseen if that were the case, equitable tolling
would not save the current petition from untimetiméecause the record slsotvat nearly all of
the alleged obstacles ceased to rise to thed & extraordinary circumstances as of May 14,
2007, when petitioner secured the assistance itihgumrl inmate in pursuing his habeas actior
The final extraordinary circumstance, lack of acdedss legal papers, ceased to be an issue
later than November 26, 2007.

As previously noted, petitioner claimsatthe was on lockdown only while he was
incarcerated at Pelican Bay State Prison aatlht was transferred from Pelican Bay on
December 14, 2006. Id. at 21-22. Therefassuming that petitioner’s lockdown status
constituted an extraordinary circumstancewoeld be entitled to tolling on that ground only u
to December 14, 2006, which is over seven yeadgtaree months prido the filing of the
petition in this case.

Next, even if petitioner is uneducated and non-English speaking, both his lack of
education and the lack of Spanisimguage legal materials or tragsbn assistance ceased to ri
to the level of an extraordinary circumstamatéeast as early as May 14, 2007. On May 14, 2
petitioner filed a motion for extension of time with the assistance of a bilingual inmate (Log
Doc. No. 12 at 9-11 [Torres Il ECF No. 4]) apekitioner states th&e obtained assistance

preparing his pleadings in May 2007 (ECF Noa2@1). Moreover, the dockets_in Torres | an

Il indicate that after May 2003etitioner consistently hagsistance pursuing his habeas
23

d

no

se
007,
ged

d




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

litigation, and he does not claim otherwfSeln Mendoza v. Carey, on which petitioner relies

heavily, the Ninth Circuit held #t “a petitioner who demonstratpsoficiency in English or who

has the assistance of a translator would be barred from equitable relief.” 449 F.3d 1065, 1

(9th Cir. 2006) (citing Cobas v. Burge866 F.3d 441, 444 (6th Cir. 2002)). By his own

admission, beginning May 14, 2007, petitioner had batfislation assistance and assistance
preparing documents for courtjioging to an end any extraordinary circumstances that may

existed as a result of his laokeducation and inalify to understand English. Id.; Rasberry, 4

F.3d at 1154 (“a pro se petitioner's lack of legggdhistication is not, byself, an extraordinary

circumstance warranting equitable tolling”); Martinez v. Ryan, 133 F. App’x 382, 383 (9th (

2005) (limited education, reliance on other prisenerfile petition, and Ik of access to legal
materials and assistance due to custody statnstdmnstitute extraordinary circumstances); s

also Hughes v. Idaho State Bd. of Corr., 800 R@8, 909 (9th Cir. 1986) (pro se prisoner’'s

illiteracy and lack oknowledge of the law unfortunate bosufficient to establish cause).
Therefore, even if entitled quitable tolling on these groungbgtitioner waitd over six years
and ten months to file the petition in this casel equitable tolling would not make the petitior
timely.

Finally, petitioner claims thdte was without his legal papesen they were lost during
his transfer from Pelican Bay State Prison, #ad it took interventiomy the California State
Bar to obtain them from appellate counsel. FH®. 20 at 22. Though petiher does not specif
when he finally received his records, his motiondctay in Torres Il indicates that he had his

complete file at the time he filed the motion, megrhe had his records mater than November

070

have

Cir.

ee

y

26, 2007. Lodged Doc. No. 12 at 21-31 [Torres Il ECF No. 9]. Even if the statute of limitations

was tolled up to November 26, 2007, it was stilbbther six years and four months until petitio
filed the instant petition.
For all these reasons, even if petitioner was entitled to equitable tolling for his alleg

extraordinary circumstances, it would not makepetition timely and respondent’s motion to

2L All filings from May 2007onward were in English.
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dismiss should be granted.

4. Actual Innocence

In order to warrant equitabtelling, a petitione claiming actual innocence must satisfy
the Schlup standard by demonstrating “that inisre likely than not that no reasonable juror
would have convicted him in the light of thew evidence.”_Lee, 653 at 938 (quoting Schlup
513 U.S. at 327). Actual innocence in thecarriage of justice context “means factual

innocence, not mere legal insufficiency.’buley v. United State523 U.S. 614, 623-24 (1998

Sawyer v. Whitley, 505 U.S. 333, 339 (1992)i(gtSmith v. Murray, 477 U.S. 527 (1986));

Jaramillo v. Stewart, 340 F.3d 877, 882-83 (9th Cir. 2003) (accord).

While the standard is exacting, permittieyiew only in an “extraordinary” case,
“absolute certainty” as to a petitioner’s guilt or innocena®isrequired._House v. Bell, 547
U.S. 518, 538 (2006). To make a crediblernlaf actual innocence, petitioner must produce

“new reliable evidence—whether it be exculpgitscientific evidence, trustworthy eyewitness

accounts, or critical physical eddce—that was not presentedratl.” Schlup, 513 U.S. at 324,

The habeas court then consglatl the evidence: old and new, incriminating and exculpatory
admissible at trial or not. House, 547 U.$38. On this complete cerd, the court makes a
“probabilistic determination about what reasorglgroperly instructed jors would do.”” _Id.
(quoting_Schlup, 513 U.S. at 329).

Petitioners asserting convincing actual innocesiaens need not also prove diligence i
order “to cross a federal cowgtthreshold.”_McQuiggin, 133 &t. at 1935. An “unjustifiable
delay on a habeas petitioner’s part” does not constiéun@bsolute barrier teelief.” 1d. at 1928.
However, timing is a factor that the counbsild consider “in determining whether actual
innocence has been reliably shown.” Id. “iplained delay in presenting new evidence bea
on the determination whether the petitiones hmde the requisite showing.” Id. at 1935.

The entirety of petitioner’s actual innocence claim is as follows:

Mr. Torres has alleged he iscfaally innocent of the crimes
charged. One of his claims is thdal counsel was ineffective for
failing to investigate the case and failing to present a defense. The
harsh remedy of dismissal would résn a miscarriage of justice.
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Mr. Torres should be allowed to litigate this issue, he should be
allowed to investigate this claim and fully present this claim to the
court.

ECF No. 20 at 24. As respondeairrectly points out, petdner has not provided any new
evidence in support of his actuahocence claim, nor does he itignwhat new evidence he mza
have or even claim that he has new evidei©@F No. 25 at 27. Moreovgpetitioner’'s request
to be allowed to investigate the claim indicates fietitioner does not in fact have new eviden
to present and that the existence of any nddeexce is purely speculative. Petitioner also ha
not presented a claim for ineffective assistanasoahsel based on a failure to investigate anc
present a defense as he argues. ECF Nohé&.only ground for relieih the instant petition
relates to the alleged improper admission of foerjmus instances of dorsigc violence. _Id.

Petitioner has neither provided new evidencedte court to consider nor hinted at the
existence of new evidence on the matter. Abeent evidence, there are no grounds for the ¢
to determine that reasonable jurors would firteothan they already have. Schlup, 513 U.S.
327 (without new evidence of innocence, actnabcence exception does raqiply). Petitioner
is therefore not entitled to equitable toion the ground that he is actually innocent.

VI. Request for Evidentiary Hearing

A habeas petitioner’s motion for an evidentiaearing should be granted when he ma

“a good-faith allegation that would, tifue, entitle him to equitable tolling.” _Laws v. Lamarque

351 F.3d 919, 921 (9th Cir. 2003). However, @ fietitioner’s claim can be resolved on the

existing record, a federal evidentiary hagris unnecessary. ften v. Merkle, 137 F.3d 1172,

1176 (9th Cir. 1998). Moreover, conclusory alliégas, that are unsupported by specific facts
not warrant an evidentiary hearing. Witha v. Woodford, 384 F.3d 567, 589 (9th Cir. 2002)

(citing Phillips v. Woodford, 267 F.3d 966, 973HTir. 2001); Coleman v. McCormick, 874

F.2d 1280, 1284-85 (9th Cir. 1989). “[A] petitioner’atsiment, even if ssrn, need not conving
a court that equitable tolling jastified should coumrvailing evidence bmtroduced.” _Laws,
351 F.3d at 924. “District courts have limited resources (especially time), and to require th

conduct further evidentiary hearingden there is already sufficient evidence in the record to
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make the relevant determination is needles&lgteful.” Roberts. Marshall, 627 F.3d 768, 77

(9th Cir. 2010).

As set forth above in Section V.B.2, evéaxtraordinary ciramstances did exist,
petitioner was not diligent in psming his habeas litigatiorMoreover, taking petitioner’s
allegations as true, even if he were grantedtaile tolling for the periosl of time he was subje
to the allegedly extraordinary circumstances,auld not make the instapetition timely. For
these reasons, petitioner’s request for an evidentiary hearing is denied.

VII.  Conclusion

For the reasons set forth above, respondemitson to dismiss should be granted beca
the petition is untimely and petitioner is not eptitkto equitable tollingPetitioner’s request for
an evidentiary hearing will be denied.

VIIIl.  Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules&ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability wheeniters a final order adverse to the applicant
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&%¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case. Therefore, no certificate of appigaktiould issue.

Accordingly, IT IS HEREBY ORDERED thagetitioner’s request for an evidentiary
hearing (ECF No. 20) is denied.

IT IS FURTHER RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF 16) be granted and petitioner’s applicatio
for a writ of habeas corpuse denied as untimely.

2. This court decline to issue the certifecat appealability referenced in 28 U.S.C. §
2253.

These findings and recommendations are submitted to the United States District Ju
assigned to this case, pursuant to tlmigrons of 28 U.S.C. 8§ 636(b)(l). Withtan (10)days

after being served with these findings aadommendations, any party may file written
27
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objections with the court, which shall be capgd “Objections to Magistrate Judge’s Findings
and RecommendationsDue to exigencies in the court’s calendar, no extensions of time wi
be granted. A copy of any objections filed with the court shall also be served on all parties
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 17, 2015 _ -~
Mm——w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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