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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MAURICE R. NASH, No. 2:14-cv-850-MCE-EFB PS
12 Plaintiff,
13 V. ORDER
14 | WACHOVIA BANK, WELL'S FARGO

BANK, EQUIFAX INFORMATION
15 SYSTEM LLC., and DOES 1 t0 5,
16 inclusive,
17 Defendants.
18
19 This case, in which plaintiff is proceedimmgpropria personawas referred to the
20 | undersigned under Local Rule 302(c)(21), purstm@8 U.S.C. § 636(b)(1). Plaintiff seeks
21 | leave to proceenh forma pauperipursuant to 28 U.S.C. 1915. His declaration makes the
22 | showing required by 28 U.S.C. §1915(a)(1) and &eECF No. 2. Accordingly, the request to
23 | proceedn forma pauperiss granted. 28 U.S.C. § 1915(a).
24 Determining that plaintiff may proce@dforma pauperisioes not complete the requiregd
25 | inquiry. Pursuantto 8 1915(e)(2), the court naismiss the case at any time if it determines the
26 | allegation of poverty is untrue, drthe action is frivolous or migious, fails to state a claim on
27 | which relief may be granted, or seeks ntangrelief against an immune defendant.
28 || 1
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Although pro se pleadings are liberally constriseg, Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (2007) (citidgnley v. Gibson355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to provide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” 1d. (citations omitted). Dismissal is appropriate based either on the lack of cognizal
legal theories or the lack pfeading sufficient facts to supp@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioljospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifitiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

“requires a complaint to include a short and p&atement of the clainhewing that the pleadef

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests.’Bell Atl. Corp. v. Twomb|y550 U.S. 544, 554, 562-563 (2007) (citing
Conley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and f\ersity” jurisdiction, respectivgl Federal quem®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8§ 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa

jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity
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jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof

—J

of the federal courts unless demonstrated otheride&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

The complaint alleges that in January 2@Eendant Wachovia Bank informed Equifax
that it had obtained a defaricy judgment against plaintiff in the amount of $7,000.00 for a
vehicle that it repossessed from pti#f. Compl. I 8. Plaintiff dims that he first learned about
Wachovia Bank’s representation to Equifax inyM2008, when plaintiff was in the process of
applying for employmentld. 1 9. Plaintiff contacted Equifd® open an inveggation into the

matter, and submitted to Equifax documents showing that the deficiency judgment had be

%)
=

discharged in a Chapter 7 Bankruptcy proceedidg{{ 9, 10. Plaintiff was subsequently
informed that Wachovia Bank refused to withdigsclaim regarding thdeficiency judgment.
Id. 1 10, 11.

The complaint asserts five claims predéchbn violations of the Fair Credit Reporting
Act (“FCRA”) and California Civil Code § 1714They include: (1) negligent and (2) willful
noncompliance with the FCRA against Wagia Bank; (3) willfulnoncompliance with

California Civil Code Section 1714; and (4) ngght and (5) willfulnoncompliance with the

—+

FCRA against Equifaxld. at 8-12. However, the complaint faitsassert facts sufficient to state
a claim.

Plaintiff does not allege facts demonstgtivhich specific defendant violated which
provision of the FCRA. While gintiff claims that each defendant failed to comply with the
FCRA, he does not identify what particulaoyision of the FCRA wasiolated and by whom,
nor provide facts supporting showing each allegelation. Furthermore, throughout the
complaint plaintiff continuously argues that heswiajured based on defendants failure to coniply
1
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with the requirements of California Civildde 8§ 1714. That section, however, pertains to
premises liability under Califorailaw and has no relevance tyaf plaintiff's allegations.

The only specific section of the FCRA plaingidfeges to have been violated is 15 U.S
8 1681b. That section identifidse circumstances under which a consumer reporting agenc
furnish a consumer report. 15 U.S.C. § 1681b\dhile plaintiff allegeghat Equifax violated
this section, he does not alletipat his credit report was prioled to another party for an
impermissible purpose. Instead,dedies on his conclusory allegaii that Equifax violated this
section. This mere conclusion is iffstient to state a claim for reliefTwombly 550 U.S. at
562-563; see also Botti v. Trans Union LL.€012WL 1595109, at * 3 (“Because the complair
does not identify a specific provigi of the FCRA that Defendant violated . . . , Plaintiff has
failed to state a cognizable claim under the FCRAYward v. Blue Ridge BanR71 F. Supp.
2d 1139, 1147 (N.D. Cal. April 29, 2005) (partially giag motion for a more definite stateme
and holding that a “plaintiff mustpecifically identify which defedants engaged in each allege
violation of the FCRA.”).

Therefore, plaintiff's complaint must be dissed. Plaintiff is graed leave to file an

amended complaint to allege, if ban, facts sufficient to demonseat legally cognizable clain.

Lopez v. Smitl203 F.3d 1122, 1126-27 (9th Cir. 2000) (en bddrstrict courts must afford prg
se litigants an opportunity to amend to corgaty deficiency in theicomplaints). Should

plaintiffs choose to file an amended complaihg amended complaint must specify a basis fc

this court’s subject matter jurisdiction and clea#y forth the allegatioregyainst each defendant.

Any amended complaint shall plead plaintiffs’ alaiin “numbered paragraphs, each limited g
far as practicable to angjle set of circumstances,” as requibgdFederal Rule of Civil Procedu
10(b), and shall be in double-spadext on paper that bears linambers in the left margin, as
required by Eastern Distriof California Local Rules 130) and 130(c). Any amended

complaint shall also use clear headings to delineate each claim alleged and against which

! California Civil Code § 1714 provides thaelyeryone is respondiy not only for the

result of his or her willful acts, but also for ejury occasioned to another by his or her want
ordinary care or skill in the management of hisier property or person . . ..” Cal. Civ. Code
§ 1714(a).
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defendant or defendants the claim is allegede@sired by Rule 10(b), andust plead clear facts
that support each claim under each header.

Additionally, plaintiff isinformed that the court cannot rete prior pleadings in order to
make an amended complaint complete. Locd¢Ra0 requires that eaamended complaint be
complete in itself. This is because, as a general rule, an amended complaint supersedes the
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once
plaintiff files an amended complaint, the origimo longer serves any function in the case.
Therefore, “a plaintiff waives all causes of action alleged in the original complaint which arg not
alleged in the amended complairit@ndon v. Coopers & Lybran@®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plaintiffs that failure 1o
comply with the Federal Rules of Civil Procedutas court’s Local Rules, or any court order
may result in a recommendation thiais action be dismissed®eelocal Rule 110.

Accordingly, IT IS ORDERED that:

1. Plaintiff's request for leave to procaadorma pauperisECF No. 2, is granted.

2. Plaintiff's complaint is dismissewith leave to amend, as provided herein.

3. Plaintiff is granted thirty days from thete®f service of this order to file an amended
complaint. The amended complaint must beadtheket number assignedttus case and must
be labeled “Amended Complaint.” Failure to timely file an amended complaint in accordance

with this order will result in a B®Mmendation this action be dismissed.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: April 14, 2015.




