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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SHARON KAY CLARK, No. 2:14-cv-0851 AC (TEMP)
12 Plaintiff,
13 V. ORDER
14 | CAROLYN W. COLVIN, Commissioner
15 of Social Security,
16 Defendant.
17
18 This social security action was submittedre court without oral argument for ruling on
19 | plaintiff's motion for summary judgment andfdadant’s cross-motion for summary judgmént
20 | For the reasons explained below, plaintiff'stron is granted, the decision of the Commissioner
21 | of Social Security (“Commissioner”) is reversed, and the matter is remanded for further
22 | proceedings consistent with this order.
23 PROCEDURAL BACKGROUND
24 In July of 2010, plaintiff filed an applicatm for Disability Insurance Benefits (“DIB”)
25 | under Title Il of the Social Security Act (‘@hAct”), alleging disality beginning on June 30,
26
27 | * Both parties have previously consentetMagistrate Judge jusiliction ovetrthis action
- pursuant to 28 U.S.C. § 636(c). See ECF Nos. 8 & 10.
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2010. (Transcript (“Tr.”) at 16, 173-79.) Plaintiff's application was demgully, (id. at 123-
27), and upon reconsiderationd.(ht 137-41.) Plaintiff request@dthearing and a hearing was
held before an Administrate Law Judge (“ALJ”) on August 2, 2012 and August 3, 2012. (Id.
49-105.) Plaintiff was represented by an attorauay testified at the admistrative hearing. _(1d.
at 49-50.)

(Id. at 29.) The ALJ entedethe following findings:

I
I

In a decision issued on September 7, 2012Atkkfound that plaintiff was not disabled

1. The claimant meets the insurealtgs requirements of the Social
Security Act through March 31, 2014.

2. The claimant has not engaged in substantial gainful activity
since June 30, 2010, the alldgenset date (20 CFR 404.15&1

Seq).

3. The claimant has the following severe impairments: depressive
disorder, frozen right shoulder,gkenerative disc disease of the
lumber and cervical spine (20 CFR 404.1520(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicadlguals the severity of one of
the listed impairments in 20 GPart 404, Subpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525, and 404.1526).

5. After careful consideration of the entire record, the undersigned
finds that the claimant has thesidual functional capacity to
perform light work as defineith 20 CFR 404.1567(b) except she
can sit for 8 hours requiring aage of position every 30 minutes
to one hour without leaving the woskations, stand or walk 30-45
minutes at a time for a total oft®urs in an 8-hour day. She could
not climb ladders, ropes or scaffolds, and has no limitations in the
left upper extremity. In the right upper extremity she can
occasionally lift above the head shoulder, and lift in all

directions. She is able to in&et appropriately with the general
public, coworkers and supervisorShe has no limitation in her
ability to receive, remember agdrryout simple job instructions;
occasionally receive, remember and carryout detailed job
instructions, job related judgmeragtad able to make judgments and
adjustments to changes in the workplace.

6. The claimant is capable of performing past relevant work as a
cashier. This work does notp@re the performance of work-
related activities precluded byetlelaimant’s residual functional
capacity (20 CFR 404.1565).
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7. The claimant has not been undedisability, as defined in the
Social Security Act, from Jun80, 2010, through the date of this
decision (20 CFR 404.1520(f)).

(Id. at 18-29.)

On March 5, 2014, the Appeals Council derpé&dntiff's request for review of the ALJ’S
September 7, 2012 decision. (Id. &.)-Plaintiff sought judiciateview pursuant to 42 U.S.C. 8
405(g) by filing the complaint ithis action on April 4, 2014.

LEGAL STANDARD

“The district court reviews the Commissioisgfinal decision for substantial evidence,
and the Commissioner’s decisioll be disturbed only if it is not supported by substantial
evidence or is based on legal error.ill M. Astrue, 698 F.3d 1153, 1158-59 (9th Cir. 2012).
Substantial evidence is such relevant eviden@eraasonable mind might accept as adequate to

support a conclusion. Osenbrock v. Apg10 F.3d 1157, 1162 (9th Cir. 2001); Sandgathe v

Chater, 108 F.3d 978, 980 (9th Cir. 1997).
“[A] reviewing court must consider the e record as a whole and may not affirm

simply by isolating a ‘specific quantum of supipag evidence.”” _Robbins v. Soc. Sec. Admin|,

466 F.3d 880, 882 (9th Cir. 2006) (quoting Hammock v. Bowen, 879 F.2d 498, 501 (9th Cir.
1989)). If, however, “the record considerechashole can reasonably suppetther affirming or

reversing the Commissioner’'sasion, we must affirm.”_MCartey v. Massanari, 298 F.3d

1072, 1075 (9th Cir. 2002).
A five-step evaluation process is usedlébermine whether a claimant is disabled. 20

C.F.R. § 404.1520; see also Parra v. As@a,F.3d 742, 746 (9th Cir. 2007). The five-step

process has been summarized as follows:

Step one: Is the claimant engaging in substantial gainful activity?
If so, the claimant is found nots#bled. If not, proceed to step
two.

Step two: Does the claimant have a “severe” impairment? If so,
proceed to step three. If not, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination of
impairments meet or equal an impairment listed in 20 C.F.R., Pt.

3
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404, Subpt. P, App. 1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past work? If
so, the claimant is not disabled. If not, proceed to step five.

Step five: Does the claimant hathee residual dnctional capacity
to perform any other work? If so, the claimant is not disabled. If
not, the claimant is disabled.

Lester v. Chater, 81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps athe sequential evaluation

process._Bowen v. Yuckert, 482 U.S. 137, 145 {1987). The Commissner bears the burder

if the sequential evaluation process proceedsep five. _Id.; Tackett v. Apfel, 180 F.3d 1094,

1098 (9th Cir. 1999).
APPLICATION
In her pending motion plaiifitasserts the following three principal claims: (1) the ALJ
erred in his treatment of the medical opinion ewick; (2) the ALJ impropsariejected plaintiff's
own subjective testimony; and)(e ALJ’s question to the Vocational Expert was incomplet

l. M edical Opinion Evidence

Plaintiff challenges the ALJ’s treatntesf the medical opinions offered by Lynn
Holmquist, David E. McGee-Williams and Lyn&&re. Although the ALJ’s decision provides
detailed and thorough recitationtbie opinions offered by thegadividuals, the ALJ concludes
his analysis of all the medical opinion evidenta single lengthy paragraph that is vague anc

conclusory, and ends by simply asserting that:

Dr. McGee-Williams, Dr. Fiore anphysician assistant Holmquist’'s
conclusions are inconsistent witiie other treatment records, they
lack probative value. The undegsed gives those opinions little
evidentiary weight.

(Tr. at 28.)

In this regard, the ALJ’s decision propednd appropriately owunted the opinion of
Lynn Holmquist, a physician’s assistant, (“PA@Jo had seen plaintiff “monthly since March
2009 for cervical disc disease, shiar pain and frozen shouldér(ld. at 25.) The ALJ then

went on to recount PAC’s Holmquist's summafyplaintiff's symptoms and limitations.
4
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Specifically, the ALJ acknowledged that it was PAE&olmquist’s opinion, in relevant part, th
plaintiff's limitations restricted her to sittingnd standing/walking for 3@inutes at a time for a
total of four hours in an eight-hour day, but ptdf would need to “get up and walk around for|
ten minutes every 30 minutes,” and would neeshift positions and take unscheduled breakg

three to four times a shift._(Id.) Moreayaccording to PAC Hmquist, plaintiff could

occasionally lift up to 10 pounds, rarely lift 20 pounds, and “would miss work four days ea¢

month.” (Id. at 25-26.)

Despite fully recounting PAC’s Holmquistginion, the ALJ stated that he afforded
“[ittle weight” to PAC Holmquist’s opinion stating simply that the opinion was rendered by
physician (sic) assistant and not an acceptableaalesburce.” (1d. at 28) As noted above, th
ALJ also stated that “Holmquisttnclusions are inconsistent with other treatment records,
lack probative value,” and, therefore, wgreen “little evidentiary weight.” (Id.)

Although the opinion of a physician’s assistesmnot an opinion from an acceptable
medical source, it is an “other source” opinfosee 20 C.F.R. §§ 404.1513(d)(1). Opinions
evidence from other sources, such as physiciassiants, are important and must be evalua

by the ALJ. _See Garrison v. Colvin, 759 F&b, 1013-14 (9th Cir. 2014) (the ALJ erred by

failing to recognize “other sourdkat can provide evidence abdlié severity of a claimant’s

impairments and how it affects the claimarability to work”); SSR 06-03p, 2006 WL 232993¢
at *3 (“Opinions from these medical sourcespovane not technically deemed ‘acceptable mec
sources’ under our rules, are imfaort and should be evaluatedlay issues such as impairme
severity and functional effects,omlg with the other relevant evidanin the file.”). The ALJ ma)
only discount evidence from an “other source,” sasla physician’s assastt, if the ALJ gives a

germane reason to each witness for doingSse Britton v. Colvin, 787 F.3d 1011, 1013 (9th

Cir. 2015); Molina v. Astrue, 674 F.3d 1104, 1X91h Cir. 2012); Petty v. Colvin, 954

2 “However, a physician’s assistant may be ccersid to be an acceptable medical source wh
the assistant consults frequently and works closély a physician and thuects as an agent of
the doctor in the relainhship with the pagint.” Xiong v. Astrue, No. 1:09-cv-0928 SKO, 2010
WL 3715135, at *6 (E.D. Cal. Sept. 15, 2010)itg In Gomez v. Chater, 74 F.3d 967, 970-71
(9th Cir. 1996)).
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F.Supp.2d 914, 926 (D. Ariz. 2013) (“An ALJ is frieediscount testimony from other sources

but as the Commissioner concedes, he mustrgagons germane to each witness for doing s

Here, the ALJ failed to offer any reason foretjng PAC’s Holmquist's opinion aside from the

bare assertion that the opinion, along withdpaions of Dr. McGee-Williams and Dr. Fiore,
was inconsistent with other, yrecified, treatment records.

The ALJ’s decision also discussed tdmnion of Dr. David E. McGee-Williams, a
“Clinical Psychologist Neuropsychology.” (Tr.245.) Dr. McGee-Williams examined plainti
on January 27, 2010, February 22, 2010, Marc2010, March 5, 2010, and April 7, 2010,
during which time he administered the HadgtdReitan Neuropsychological Test Battery for
Adults, the Wechsler Adult Integence Scale-lll, the Wechsl&temory Scale-I1ll, the Woodcoc
Johnson-Ill Test of Cognitive Abilities (VisliAuditory Learning subtest), the MMPI-2, a
Neuropsychological History Questinaire, the Neuropsychologidagficit Scale for Adults and

a clinical interview. (Id.) Although Dr. Mc€e-Williams examined plaintiff most recently in

D.").

174

—h

April of 2010, Dr. McGee-Williams submitted his report to the ALJ on May 6, 2011, and noted

that because more than a ybad passed since he examined the plaintiff he could not “comn
on the patient’s currentagus.” (Id. at 244.)

The ALJ noted that IQ tests administelgdDr. McGee-Williams placed plaintiff “in the|
borderline range,” that her Wechsler Memory 8d#l score placed platiif in the “extremely
low” range, and that plaintifiobtained a general neuropsycbgical deficit scale score of 52
which places her in the moderately impaired rangkel. at 24-25.) Plaitiff's “most significant
levels of impairment occurred in the areasigher-order cognitive processing, incidental
memory function, non-visually mediated spatialtanckills, higher-level attention concentratic
and cognitive flexibility.” (Id. at 25.) “Wheone calculates the Halsted Impairment Index
(composed of the seven most brain-sensitive ssipges found that 100% dhese tests are in tl
impaired range.” (Id.) The ALJ also noteatlt was the opinion of Dr. McGee-Williams that
this “was a generalized brain impaent pattern, as there are ngrsficant left/right hemispheric
I
I
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differences,” and that this was “a long-starglbrain impairment pattern present, in all
probability, since birth® (1d.)

The ALJ’s opinion, however, expressly “satde” the report of Dr. McGee-Williams,
because Dr. McGee-Williams “had seen thensit once previously,” and “stated on May 6,
2011 that he was unable to assess the claimant'sxtanental functioning.”(ld. at 28.) As was
true of PAC Holmquist and as noted above,raftecussing other medical opinion evidence, tf
ALJ asserts in a vague and conclusory manner that the opinion of Dr. McGee-Williams w3
“inconsistent with other treatment records lack[s] probative value,” and, therefore, [was]
given “little evidentary weight.” (I1d.)

However, it is clear that Dr. McGee-Williarhad seen the plaintiff on more than one
occasion, as his opinion statbat he examined plaintiff dive occasions. (Id. at 245.)
Moreover, it is entirely unclear why the opniof an examining physician, and a specialist,
should be set aside or given little weight dyripecause the physician saw the plaintiff on only
one occasiofl. Examining physicians often seettlaimant on only one occasion.

Additionally, the fact that Dr. McGee-Wams was unable to comment on plaintiff's
condition as of May 6, 2011, provides no basigherALJ’'s decision to set aside his opinion.
The question before the ALJ waether plaintiff had been unda disability from June 30,

2010, through the date of the decision. (ld. ax Zdthough it is not clear exactly when Dr.

3 Although not discussed in the ALJ’s decisior testing administered by Dr. McGee-Willian
also found that if plaintiff “engaged in a particutask and is interrupted, she is likely to have
serious difficulty returning to theriginal task withoutindue levels of ineffigncy,” that plaintiff
“demonstrated difficulty sustaimg attention/concenttian and perform (sic) mental work unde
increasing time pressure and demand,” anddlaantiff “demonstrated severe impairment” in
higher-order cognitive processing. (Tr24{7.) Moreover, Dr. McGee-Williams also opined,
with regard to plaintiff's long-standing braimpairment, that “[tlhe psychological effects are
undoubtedly going to include fruation, anger and probable degsion,” and that “[s]imply
attempting to negotiate the demands of everydayefifectively, with thé&inds of deficits and
lack of general itellectual power seen here, is goind®very difficult.” (Tr. at 249.)

* Generally greater weight shdube given to the “opinion of specialist about medical issues
related to his or her area gfpecialty.” Benecke v. Barnhta379 F.3d 587, 594 (9th Cir. 2004)
(quoting 20 C.F.R. § 404.1527(d)(5)).

e
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McGee-Williams drafted his opinion, it had tovieabeen sometime on or after April 7, 2010, tl
date he last examingdaintiff.
“Where evidence predating théegled date of disability isiade part of the record, the

regulations require the Commissione consider that evidence.” Cotton v. Colvin, No. 5:14-(

425-FL, 2015 WL 5714912, at *3 (E.D. N.C. SeM®, 2015) (citing 20 C.F.R. § 404.1520(a)(3

(“We will consider all evidence in your case regtavhen we make a determination.”)); see als

Tommasetti v. Astrue, 533 F.3d 1035, 1041 (9th Z0A08) (“The ALJ must consider all medicd
opinion evidence.”); Vandenboom v. Barnhartl 423d 745, 750 (8th Cir. 2005) (“there is no

valid reason to exclude considéon of medical records datgrior to Vandenboom'’s alleged

date of onset”); Sayers v. ColvinpN3:14-CV-00253-RCJ-WGC, 2015 WL 5092669, at *7 (D.

Nev. Aug. 25, 2015) (rejecting Conmgsioner’s assertion “thatehALJ was not required to
discuss [medical opinions] because they were not significant or probative as they were rer
prior to the alleged amended onset date”).

Moreover, the ALJ’s vague and conclusassertion that thepinion of Dr. McGee

Williams was “inconsistent with the other treatment rdsg is not sufficient. (Tr. at 28.) In thjs

regard, “an ALJ errs when he rejects a medipahion or assigns ittie weight while doing

nothing more than ignoring it, asserting withoxplanation that another medical opinion is mc

persuasive, or criticizing it withoilerplate language that fails ¢dfer a substantive basis for hig

conclusion.” Garrison, 759 F.3d at 1012-13.

With respect to Dr. Fiore, a psychgist, on June 21, 2012, Lynne Fiore, PR.D.,

completed a Mental Residual Functional Capa@itxestionnaire. (Tr. at 608-12.) Although the

ALJ’s opinion states that Dr. Fiore had “seéba claimant once on April 17, 2012 for chronic
major depressive disorder and developmental problems,” (id. at 2'Fidde’s opinion states
that plaintiff was seen on two occasions, April 17, 2012, and June 5, 2012. (ld. at 608.) T,
recounted Dr. Fiore’s opinion, nogjrthat Dr. Fiore “sees the claimtgfor individual therapy to

reduce depression and pain management skills,” that the plaintiff had “moderate-severe

® At one point, the ALJ’s decision mistakenly msféo Dr. Fiore as an “M.D.” (Tr. at 27.)

8
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depression,” “has confusion and difficulty talgiat times,” and “[b]Jased on Dr. McGee-Williams

neurocognitive evaluation” and tegy plaintiff had “serious limations in mental functioning,”
and “a brain impairment since birth impacting hady performance, mental health and daily liv
expectations.” (Id. at 27.) The ALJ also notieat Dr. Fiore opined #t plaintiff could likely
“not hold a job due to disabilitie$.”(ld.)

The ALJ stated with respect to Dr. Fiore’s opinion that:

Dr. Fiore gave very restrictivenental limitations noting that the
claimant has moderate-severepassion. She opined that the
claimant’'s condition has not ahged since the report of Dr.
McGee-Williams on April 7, 2010. DFiore’s assessed limitations
are too restrictive for the objecéivfindings in tle record. Dr.
Fiore’s statement that the claimant has a brain impairment since
birth impacting her job performanceental health and daily living
expectations and that she could “probably not hold a job due to
disabilities” is given no probativealue here. The claimant has
held jobs for 2-3 years at a timeClearly, the claimant does not
have a brain impairment since birth making her unable to hold a
job.

(Tr. at 28.)

The ALJ, however, may not reject Dr. Fets opinion by simply asserting that the
“assessed limitations are too restrictive for the objective findings in the record” or as
“inconsistent with the other treatmterecords.” In this regard,ehweight to be given to medica
opinions in Social Security disability cases depends in part on whether the opinions are pr
by treating, examining, or nonexamining health essfonals._Lester, 81 F.3d at 830; Fair v.
Bowen, 885 F.2d 597, 604 (9th Cir. 1989). “As a general rule, more weight should be givg
the opinion of a treating source th@athe opinion of doctors who do niogat the claimant . . . .’
Lester, 81 F.3d at 830. This is so because #rigedoctor is employed toure and has a greate

opportunity to know and observe the patient amdividual. Smolen, 80 F.3d at 1285; Bates

® Although not discussed in the ALJ's decisibm, Fiore also evaluateplaintiff's mental
abilities and aptitudes needed to do unskilledkywesemiskilled and skilled work, and particular
types of jobs. With the exceptiaf her abilities to interact appropriately with the general puk

maintain socially appropriate behavior and adierdeasic standards akatness and cleanliness

Fiore found that plaintiff was either seriousiyited, but not precluded or unable to meet
competitive standards. (Tr. at 610-11.)
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Sullivan, 894 F.2d 1059, 1063 (9th Cir. 1990). The uncontradicted opinion of a treating or

examining physician may be rejected only for clkead convincing reasonshile the opinion of

a treating or examining physician that is contrte@ by another doctor may be rejected only for

specific and legitimate reasons suppd by substantial evidencetime record._Lester, 81 F.3d [at

830-31. As noted above, “an ALJ errs whemnrdjects a medical opion or assigns it little
weight while doing nothing more than ignoringasserting without exahation that another
medical opinion is more persuasieeg criticizing it with boilerplatdanguage that fails to offer g

substantive basis for his consion.” Garrison, 759 F.3d at 1012-13.

Moreover, with respect to Dr. Fiore’s satents concerning whether plaintiff has had a

brain impairment since birth and her inability“hold a job,” althouglit is not clear from the

ALJ’s opinion, Dr. Fiore actually made two separstetements in response to two separate

portions of the Mental Residual Fdiomal Capacity Questionnaire. In this regard, when asked to

explain plaintiff's limitations in her abilities araptitude to do particular job types, Dr. Fiore
responded that plaintiff “has a brain impairmsimice birth impacting jo performance, mental
health and daily living expectations(Tr. at 611.) A later gestion asks Dr. Fiore to estimate
how often plaintiff's impairments would cauker to be absent from work, and Dr. Fiore
responded that plaintiff ‘febably couldn’t hold agb due to disabilities afermentioned.” (Tr. at
612.) Although evidence that plaintiff has halgbb would certainly baaconsistent with Dr.
Fiore’s assertion that plaiff could not hold a job due to hersdibilities, it is not inconsistent
with Dr. Fiore’s opinion that platiff has had a brain impairmesince birth nor is it a specific
and legitimate reason supported bpstantial evidence in the reddor discrediting Dr. Fiore’s

entire opinion.

Accordingly, for the reasons stated above, the court finds that the ALJ’s treatment ¢f the

medical opinion evidence constitutedog. Plaintiff is, therefore, entitled to relief with respect
this claim.

[. Subjective T estimony

The Ninth Circuit has summarized the ALJ'skavith respect to assessing a claimant’s

\"£J

credibility as follows:
10
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To determine whether a claimant’s testimony regarding subjective
pain or symptoms is credible, an ALJ must engage in a two-step
analysis. First, the ALJ must determine whether the claimant has
presented objective medical evidence of an underlying impairment
which could reasonably be expectedproduce the pain or other
symptoms alleged. The claimant, however, need not show that her
impairment could reasonably bepected to cause the severity of
the symptom she has alleged; steed only show that it could
reasonably have caused some degof the symptom. Thus, the
ALJ may not reject subjectiveymptom testimony . . . simply
because there is no showing tltaé impairment can reasonably
produce the degree of symptom alleged.

Second, if the claimant meets this first test, and there is no evidence
of malingering, the ALJ can rejetite claimant’s testimony about
the severity of her symptoms only by offering specific, clear and
convincing reasons for doing so . . . .

Lingenfelter v. Astrue, 504 F.3d 1028, 1035-36 (9th 2007) (citationg&nd quotation marks

omitted). “The clear and convincing standarthes most demanding required in Social Security

cases.”_Moore v. Commissioner of SociatSAdmin., 278 F.3d 920, 9Z@th Cir. 2002). “At

the same time, the ALJ is not required to &edi every allegation of disabling pain, or else
disability benefits would be available fortlasking . . . .”_Molina v. Astrue, 674 F.3d 1104, 1
(9th Cir. 2012).

“The ALJ must specificallydentify what testimony isredible and what testimony

undermines the claimant’'s complaints.” Maiee v. Comm’r of Soc. Sec. Admin., 574 F.3d 6

693 (9th Cir. 2009) (quoting Morgan v. Comm’r®bc. Sec. Admin., 169 F.3d 595, 599 (9th (

1999)). In weighing a claimant’s credibilitgn ALJ may consider, among other things, the
“[claimant’s] reputation for trdtfulness, inconsistencies either{claimant’s] testimony or
between [her] testimony and [her] conduct, [claitigdrdaily activities, [her] work record, and

testimony from physicians and third parties conoey the nature, severity, and effect of the

symptoms of which [claimant] complainsThomas v. Barnhart, 278 F.3d 947, 958-59 (9th Cir.

2002) (modification in originaljquoting Light v. Soc. Se@&dmin., 119 F.3d 789, 792 (9th Cir.

1997)). If the ALJ’s credibility finding is supped by substantial evidea in the record, the
court “may not engage second-guessing.” 1d.
Here, the ALJ’s decision fails to identiiyhat portions of plaintiff's testimony were

credible and what portions of testimony undemuither complaints. The ALJ’s decision does
11
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recount plaintiff's testimony, including her tesbny that she “cannot walk one hour; sit for 4

hours . . . is unable to stand for Binutes at a time,” and “lies down 3-4 hours at a time.” (Tf¥.

22-23.) However, the ALJ’s decision then regeglaintiff’'s testimony by stating simply that
although plaintiff's “medically determinable impaients could reasonably be expected to calt
the alleged symptoms” plaintiff's “statements concerning the intensity, persistence and lim
effects of those symptoms are not credible to the extent they are inconsistent with” the AL
residual functional capacity assessingd. at 24.) In this igard, the ALJ’s decision does not
provide a clear and convincingason for rejecting plaintiff'subjective testimony regarding he
symptoms.

Accordingly, plaintiff is ato entitled to summary judgmanther favor with respect to
this claim as well.

[11. Complete Hypothetical

Plaintiff also argues that in determining tshe was able to perforpast relevant work

the ALJ relied on the testimony of the Vocationap&rt (“VE”) that wagrovided in response t

an inadequate hypothetical question which faileddwount for all of plaintiff's limitations. ECKF

No. 13 at 12.

While an ALJ may pose a range of hypotbatquestions to a VE based on alternate
interpretations of the evidencegthypothetical question that ultimbtserves as the basis for t
ALJ’s determination, i.e., the hypothetical questthat is predicated on the ALJ’s final RFC
assessment, must account for all of the limitatenms restrictions of the particular claimant.

Bray v. Comm’r of Soc. Sec. Admin., 554 F.3d 1219, 1228 (9th Cir. 2009). “If an ALJ’s

hypothetical does not reflect all of the claimartitisitations, then the expert’s testimony has n
evidentiary value to support a finding thag tlaimant can perform jobs in the national

economy.” 1d. (citation and quation marks omitted). Seesal Taylor v. Commissioner of

Social Sec. Admin., 659 F.3d 1228, 1235 (9th 2011) (“Because neither the hypothetical ng

the answer properly set forth all of Tayloispairments, the vocational expert’s testimony

cannot constitute substantiali@ence to support the ALJ’s finuys.”); Palomares v. Astrue, 88

F.Supp.2d 906, 919 (N.D. Cal. 2012) (“Since the ymsalof RFC was flawed and not based or
12
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the whole record, the VE’s testimony basedébarhas no evidentiary value, and the ALJ’s
finding that Mr. Palomares can perform his previaask is not based osubstantial evidence in
the whole record.”); cf. SSR 83-14 (“Any litation on these functiohabilities must be
considered very carefully to determine its aapon the size of the remaining occupational ba
of a person who is otherwise found ftinoally capable of light work.”).

Here, because the ALJ erroneously rejetitedopinions of PAC Holmquist, Dr. Fiore,
Dr. McGree-William and plaintiff’s own subjectvestimony the hypothetical question posed
the ALJ to the VE did not include all the limitatiomslicated by that evidence. (Tr. at 100-04
Because the ALJ’s hypothetical questito the VE did not reflect all of plaintiff's limitations, th
ALJ could not properly rely on the VE’s testimony to make the determination that plaintiff \
able to perform past relevant work. SeayBr554 F.3d at 1228 (“If an ALJ's hypothetical doe
not reflect all of the claimantlmitations, then the expert’ssgmony has no evidentiary value
support a finding that the claimant can parigobs in the national economy.”); Werthy v.
Astrue, 882 F.Supp.2d 1202, 1235 (D. Or. 2011) (“Ahd’s hypothetical question to the VE,
although consistent with the ALJ’s RFC assessnfaiitd to include all of Werthy’s limitations
and restrictions. The ALJ theoe€ could not rely on the VE's testimony to make a determin:

that Werthy is able to work.”); see alsolfbins v. Social Sec. Axin., 466 F.3d 880, 886 (9th

Cir. 2006) (in posing a hypothetical to VE “an Als not free to diggard properly supported
limitations”).

Accordingly, the court finds that plainti§ also entitled to sumary judgment in her
favor with respect to her claim that the Afailed to pose a legally adequate hypothetical
guestion to the VE.

SCOPE OF REMAND
With error established, the court has discretion to remand or reverse and award

benefits. _McAllister v. Sullivan, 888 F.2d 599, 603 (9th Cir. 1989). A case may be remanc

under the “credit-as-trug’ule for an award of benefits where:

(1) the record has been fully developed and further administrative
proceedings would serve no useful purpose; (2) the ALJ has
failed to provide legally sufficient reasons for rejecting
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evidence, whether claimant tesbny or medical opinion; and
(3) if the improperly discredited evidence were credited as true,
the ALJ would be required tond the claimant disabled on
remand.

Garrison, 759 F.3d at 1020. Evenes all the conditions for the redit-as-true” rle are met,
the court retains “flexibility to remand for furthproceedings when the record as a whole cre
serious doubt as to whether thaigiant is, in fact, disabledithin the meaning of the Social

Security Act.” Id. at 1021. See also Trdertv. Commissioner of Sl Sec. Admin., 775 F.3d

1090, 1105 (9th Cir. 2014) (“Where . . . an ALJ nekdegal error, but érecord is uncertain
and ambiguous, the proper approach is to remand the case to the agency.”).

Here, although the ALJ committed several sigaifit errors, it is also true that the natu
of the ALJ'’s errors renders a considerable amoéievidence unevaluated and that the recorg
contains conflicting evidence aswtether or not plaintiff is indct disabled. Accordingly, this
matter will be remanded for further proceedings.

On remand, the ALJ shall consider and evaluate the opinions of Dr. McGee-Willian
Dr. Fiore and provide specific and legitimagasons supported by substantial evidence in the
record, if any portion of those apons are discredited. The ALJadhalso consider plaintiff's
subjective testimony and, if any pioin of plaintiff's testimony is found to be not credible, the
ALJ shall provide clear and convincing reasoRmally, the ALJ shall also consider the opinio
of PAC Holmquist and, if that opinion is rejedt the ALJ shall provide a germane reason for
doing so. If the ALJ receives testimony frenVE the ALJ shall ensure that the VE's
hypothetical question accounts for @l plaintiff's limitations.

CONCLUSION
Accordingly, IT IS HEREBY ORDERED that:
1. Plaintiff's motion for summarnudgment (ECF. No. 13) is granted;
2. Defendant’s cross-motion for summaidgment (ECF. No. 14) is denied;
3. The Commissioner’s dewn is reversed for theasons indicated above; ang
I

I
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4. This matter is remanded for furtipeoceedings consistent with this order.

DATED: March 8, 2016

Mn——- M&.
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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