(PC) Mazza v. Austin et al Doc. 136

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 BRYAN MAZZA, No. 2:14-cv-0874 TLN ACP
12 Plaintiff,
13 V. ORDER
14 L. AUSTIN, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding gewith a civil rights action, has submitted a
18 | fourth request for appointment of counseeeECF No. 135. In his one-page request, plaintiff
19 | avers that he is unable to affoetained counsel, his incarceoatigreatly hinders his ability to
20 | litigate, and appointed counsel wolld more effective at trial. 1d.
21 As the court has previously informed plaffytdistrict courts laclkauthority to require
22 | counsel to represent indiggmisoners in section 1983 casddallard v. United States Dist.
23 | Court, 490 U.S. 296, 298 (1989). In exceptionalwnstances, the court may request an attofney
24 | to voluntarily represent such a plaintiffe&28 U.S.C. § 1915(e)(1). Terrell v. Brewer, 935 F.2d
25 | 1015, 1017 (9th Cir. 1991); Wood v. Houseytti, 900 F.2d 1332, 1335-36 (9th Cir. 1990).
26 | When determining whether “exceptional circumstaheegsst, the court mustonsider plaintiff's
27 | likelihood of success on the meritsvesll as the ability of the plairffito articulate his claims pro
28 | se in light of the complexity of the legakues involved. Palmer v. Valdez, 560 F.3d 965, 970
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(9th Cir. 2009) (distritccourt did not abuse discretion iaddining to appoint counsel). The
burden of demonstrating exceptiboacumstances is on the phaif. 1d. Circumstances
common to most prisoners, such as incarcerati@hlimited law libraryaccess, do not establish
exceptional circumstances that warrant a estjéor voluntary assistance of counsel.
In the instant case, discovery has closét the exception that defendants have not ye
taken plaintiff's deposition; the dispositive nmtideadline has been extended to March 15, 2
See ECF No. 133. lItis not yet clear whether ¢hise will proceed to trial. The undersigned
finds that the reasonsgoorting denial of plaintiff's thirdequest for appointment of counsel

continue to apply. As the courtgmiously reasoned, ECF No. 69 at 2:

The court is required to considenpitiff's request with deference to
the fact that only a limited numb of volunteer attorneys are
available for appointment. Althobgthis action prceeds against
five defendants, primarily medicptoviders, on a claim of deliberate
indifference to plaintiffs seriousmedical needs, the pertinent
allegations are relatively limited, viz., to plaintiffs claim that
defendants improperly discontimie his narcotic medication.
Although plaintiff has a reasonabtgportunity toprevail on the
merits of his claims, he hassal demonstrated the ability to
adequately articulate and peed on his claims on his own. As
plaintiff notes, the merits of his claims will rest initially on his UHR
[Unit Health Record], which will be carefully considered by the court
should defendants filedispositive motion.

For these ongoing reasons, and because the rgasontgf proffers in support of his current
request are circumstances common to most prisptiex court finds, undé&almer, that plaintiff
has failed to meet his burdehdemonstrating exceptional circumstances warranting the
appointment of counsel at the present time.
Accordingly, IT IS HEREBY ORDERED thataintiff's request for appointment of
counsel, ECF No. 135, is denied without prejudice.
DATED: October 3, 2018 : -
ﬂa'r:—-— &L’lﬂ—?-L.
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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