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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

BRYAN MAZZA, No. 2:14-cv-0874 AC P
Plaintiff,
V. ORDER
L. AUSTIN, et al.,
Defendants.

Plaintiff is a state prisoner incarceratgdCalifornia State Prison Solano (CSP-SOL),
proceeding pro se and in forma pauperis in thig kghts action filed pursuant to 42 U.S.C. §
1983. Plaintiff has consented to the jurisdiotof the undersigned Magistrate Judge for all
purposes pursuant to 28 U.S.C. § 636w Local Rule 305(a). See ECF No. 11.

On October 14, 2014, in response to this cewtder filed October 1, 2014, plaintiff file
a First Amended Complaint (FAC). See ECF Rb. Review of the FAC demonstrates that it
improperly seeks to incorporate allegations mad#amtiff's original complaint._See id. at 4
(“Plaintiff realleges and incorpored by reference paragraphs 1-23PJaintiff is informed that
all of his factual allegations and legal claims must be set forth in the operative complaint.
court cannot refer to a prior pleading in an eftorconstrue the operative pleading. Local Ru
220 requires that an amended complaint be campidatself without reference to a prior

pleading._See Loux v. Rhay, 375 F.2d 55, 57 (9thX867) (amended complaint supersedes
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original complaint). Therefore, in the instaaise, each factual allegatjceach legal claim and

the alleged involvement of each defendant muspeeifically and suffi@ntly pled in a Third

1%
o

Amended Complaint. Alternatively, for the reasatated below, plaintiff will again be accord
the opportunity to proceed dms original complaint.

This court previously determined that pligif's original complant states cognizable
Eighth Amendment claims against defendants Lstéw Dr. M. Kuersten, Dr. J. McCue, and Dr.
R. Tan, for deliberate indifference paintiff's serious medical nesdbut that the complaint doges
not state cognizable claims against defendan®naarthout, J. Kelso, J.éard, A. Pfile and Dr. J.
Lipson. See ECF No. 26 (Court’'s OctobeR@14 Order). Plaintiff was accorded the
opportunity to proceed on his original complagginst the identified defendants or file a FAQ.

In his FAC, plaintiff proposes, without exgniation, that Dr. McGaialso be dismissed

from this action._See FAC, ECF No. 27 at 2 A®cording to the original complaint, Dr. McCu

(12

was the Chief Medical Officer ultimately responsilor decisions made by medical staff at C$P-
SOL and, inter alia, was directlgvolved in deferring plaintiff's rerral to a neurologist. ECF
No. 3 at 3, 14, 19. Hence, as set forth inathginal complaint, the allegations against Dr.
McCue state a potentially cogable Eighth Amendment claim.

Also in his FAC, plaintiff defers to thdismissal of defendants Swarthout, Kelso, Beard,
and Pfile, but not to the dismissal of DrLijpson. The FAC alleges that Dr. Lipson was
plaintiff's Primary Care Physician (PCP) from April 2011 to March 2012, and was then
“responsible for the input of medical documentation enteredtine plaintiff's UHR, Unit Health
Record,” and “attended Pain Management Commiteethe plaintiff's behalf.” FAC, ECF No
27 at 3. Plaintiff emphasizes thas original complaint includedllegations against Dr. Lipson
but inadvertently omitted his name from the formal listing of the defendants. See id. at 2.
Review of the original complaint supports pl#iig observations._See Complaint, ECF No. 3 at
4-6, 11 14, 17 (alleging, inter aliaatiDr. Lipson, as plaintiff's PE, heard plaintiff's complaints
of pain, ordered diagnostic teséid made allegedly false statams to other medical providers
that he believed plaintiff wassing illicit drugs, resulting ithe denial of prescribed pain

medications). The court’s reconsideration of éhasd other allegationstderth in plaintiff's
2
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original complaint demonstrates that thegmal complaint statea cognizable Eighth
Amendment claim against Dr. Lipson.

For these several reasons, and due to #aenuacy of plaintiff's SAC, plaintiff will
again be accorded the opportunity to prooaedhis original complaint — against defendants
Lipson, Austin, Kuersten, Tan and McCue — eamdubmit the documents necessary to serve
process on these defendants, diléoa Third Amended Complaint.

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's Second Amended Complaint (SA€ dismissed withoytrejudice; plaintiff
may proceed on his original complaint or a proposed Third Amended Complaint (TAC).

2. Plaintiff's claims against defenda@warthout, Kelso, Beard, and Pfile — but not
against defendant Lipson — remain dismissed with leave to amend.

3. Plaintiff's original complaint, ECF & 3, states cognizable Eighth Amendment clai
for deliberate indifference to plaintiff's seriongedical needs against defendants Lipson, Ausg
Kuersten, McCue, and Tan. See 28 U.S.C. 8§ 1915A

4. Within thirty (30) days after the filing taof this order, plaitiff shall return the
attached Notice of Election indicating whethertends to proceed on: (1) his original

complaint, ECF No. 3; or (2) a proposed Third Amended Complaint (TAC).

5. If plaintiff elects to proceed on his origlrcomplaint, he shall submit, in tandem with

the Notice of Election, the following documents: one completed summons, five completed
285 forms for each defendant identified in Parpgrd, and six copies of the endorsed origina
complaint filed March 21, 2014, ECF No. 3. Tl will transmit these materials to the Unit
States Marshal for service ofgmess pursuant to Rule 4, Fedé&ales of Civil Procedure.
Defendants Lipson, Austin, Kuersten, McCue, @ad will be required to respond to plaintiff's
allegations within the deadlines set forth in RL@¢a)(1), Federal Rules @fivil Procedure. If
plaintiff elects this option, the court will congé plaintiff's election as consent to an order
dismissing defendants Swarthout, Kelso, Bead Rfile from this action without prejudice.

6. If plaintiff elects to file a TAC, hghall submit the proposed TAC together with the

Notice of Election.
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7. The Clerk of Court is directed to send pldd, together with a copy of this order, the
following: (1) one blank summons, (2) five USR85 forms, (3) a copy of the endorsed origin
complaint filed March 21, 2014, ECF No. 3, and (4) instructions for service of process on
defendants Lipson, Austin, Kuersten, McCue and Tan.

8. Failure to timely comply with this order will result in the dismissal of this action

without prejudice.

DATED: May 4, 2015 : =
Mr:——— w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

BRYAN MAZZA, No. 2:14-cv-0874 AC P
Plaintiff,
V. NOTICE OF ELECTION
L. AUSTIN, et al.,
Defendants.
Plaintiff hereby elects to proceed in this action as follows:
Pursuant to a Third Amended Complaint (TAC), submitted herewith.
OR
Pursuant to the original complda@F No. 3, together with the following
servicedocumentsubmittedherewith:
One completed summons form
Five completed forms USM-285 (one for each defendant)
Six copies of the endorseidioal complaint filed March 21, 2014,
ECFNo. 3.
AND
Plaintiftonsentdo thedismissal of defendants Swarthout, Kelsa,
BeardandPfile without prejudice.
Date Raintiff




