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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RICHARD GIDDENS, No. 2:14-cv-00943 TLN AC (PS)
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | CITY OF SUISUN, et al.,
15 Defendants.
16
17 Plaintiff is proceeding in this action pro, sad the case was accordingly referred to the
18 | undersigned by Local Rule 302(c)(21). This nragdefore the court on a motion for summary
19 | judgment brought by defendants City of Suisue, $luisun City Council, Mayor Pedro Sanchez,
20 | City Council Members Jane Day and Mike HosSuisun City Police Department, Police Chjef
21 | Edmond Dadisho, Commander Tim Mattos, Serg@anrew White, and Officer Michael Urlaup
22 | (“public defendants”). ECF &l 107. Plaintiff opposes the tman, ECF No. 108, and defendants
23 | submitted a reply, ECF No. 110.
24 I Procedural Background
25 The case proceeds on the operative Seconehded Complaint (“SAC”), ECF No. 39.
26 | Nine causes of action remain against the modigfgndants: (1) Fourth Amendment, Unlawful
27 | Arrest, 42 U.S.C. § 1983, against defendantdi€ho, Mattos, White, and Urlaub; (2) Fourth
28 | Amendment, Excessive Force, 42 U.S.C. 8§ 1988inag Mattos and Urlaub; (3) Deprivation of
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First Amendment Rights, 42 U.S.C. § 1983, agabuisun City, Dadisho, and Urlaub; (4)
Supervisor (Monell) Liability, 42 U.S.C. § 1983agst Suisun City, City Council, Suisun City
Police Department, Sanchez, Dadisho, Mattos Unhalib; (5) Assault & Battery against Matto
and Urlaub; (6) False Imprisorant/False Arrest against Mastand Urlaub; (7) Intentional
Infliction of Emotional Distresagainst Mattos and Urlaub; (8) Negligent Infliction of Emotion
Distress against Mattos and Urtg and (9) Unruh Civil Rights Act against Suisun City, City
Council, Suisun City Police Department, Dadisho, Mattos, White, Day, and Hudson. See

No. 46 (Findings and Recommendatios},F No. 48 (Order adopting Findings and

Recommendations). The motionr fummary judgment addressdéipanding claims against the

public defendants.
. Standard for Summary Judgment
Summary judgment is appropriate whenrtin@ving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R

Civ. P. 56(a). Under summary judgment practiftthe moving party initally bears the burden

of proving the absence of a genuine issue of natact.” In re Oracle Corp. Sec. Litig., 627

F.3d 376, 387 (9th Cir. 2010) (citing Celotexr@ov. Catrett, 477 U.S. 317, 323 (1986)). The

moving party may accomplish this by “citing to peutar parts of materials in the record,
including depositions, documents, electronicaltyet information, affidavits or declarations,
stipulations (including those made for purposethe motion only), admissions, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or thatdueese party cannot produce admissible evidence t¢
support the fact.” Fed. R. Civ. P. 56(c)(2).

“Where the non-moving party bears the burdeproof at trial, the moving party need
only prove that there is an absence of evidéa&eipport the non-moving pgg's case.” _Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).
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! Claims also remain against Brandon Bluforgrigate citizen who has not appeared and is fot

party to the motion. Default has been erdeagainst Bluford, ECNo. 94, and petitioner’'s

motion for default judgment has been denied autprejudice to renewal upon final disposition

of all claims against the public defendants. ECF No. 103.
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Indeed, summary judgment should be entéiaiter adequate time for discovery and upon
motion, against a party who fails to make a simgvgufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of proo
trial.” Celotex, 477 U.S. at 322. “[A] completaltae of proof concerning an essential eleme
of the nonmoving party’s case necedgaenders all other facts immai@.” 1d. at 323. In such
a circumstance, summary judgment should “be grasdddng as whatever zefore the district
court demonstrates that thergfard for the entry of summanydgment, as set forth in Rule
56(c), is satisfied.”_Id.

If the moving party meets its initial respdmsty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact adiyydoes exist._Matsushita Ele

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, B8G1986). In attentmg to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.
Civ. P. 56(c). The opposing party must demonstratetkie fact in contention is material, i.e.,

fact “that might affect the outcome of the suit under the governing law,” Anderson v. Libert

Lobby, Inc., 477 U.S. 242, 248 (1986); T.W. EleavSdnc. v. Pac. Elec. Contractors Ass’n, §

F.2d 626, 630 (9th Cir. 1987), and that the disputeemiine, i.e., “the evidence is such that a
reasonable jury could return a verdict for the nonmoving party,” Asote 447 U.S. at 248.

In the endeavor to establiie existence of a factual gdigte, the opposing party need not
establish a material issue of fact conclusivelitsrfavor. It is sufficient that “the claimed
factual dispute be shown to requa jury or judge to resolve tiparties’ differing versions of the

truth at trial.” T.W. Elec. Serv., 809 F.2d &80 (quoting First Nat'| Bank of Ariz. v. Cities

Serv. Co., 391 U.S. 253, 288-89 (1968)). Thus,‘gurpose of summary judgment is to pierce

the pleadings and to assess the pnoairder to see whether thasea genuine need for trial.”
Matsushita, 475 U.S. at 587 (citatiand internal quotation marks omitted).
“In evaluating the evidence to determine wWisgtthere is a genuine issue of fact, [the

court] draw([s] all inferences supported by thelerce in favor of the non-moving party.” Wal
3
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v. Cent. Costa County Transit Auth., 653 F.3d 963,(986 Cir. 2011) (citation omitted). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg

drawn. _See Richards v. Niets€reight Lines, 810 F.2d 898, 902 (9th Cir. 1987). Finally, to

demonstrate a genuine issue, dpposing party “must do more than simply show that there i$

some metaphysical doubt as to the matéaictls.” Matsushita, 475 U.S. at 586 (citations

omitted). “Where the record taken as a whole caoldead a rational trier of fact to find for the

non-moving party, there is no ‘gaine issue for trial.””_ldat 587 (quoting First Nat'l Bank, 39!

U.S. at 289).
[11.  Evidentiary Challenges

Plaintiff submits several exhibits in suppof his opposition to summary judgment, an
defendants object to four of them. See BNEF 110-2 (Objections). Three exhibits are
challenged on grounds that they &ot authenticatedSpecifically, defendants seek to exclude
consideration of Plaintiff's Exbit C (a two page document eted “Transcript of KCRA news
report, Man Taken Down By Pok At Community Meeting”) (ECINo. 108 at 66-69); Exhibit L
(three photographs thatgphtiff offers to document his injies) (id. at 70-73); and Exhibit E

(excerpt of the Reporter’s Transcript in the mattiePeople of the State of California v. Richar

Giddens) (id. at 74-7@s unauthenticated.
“A trial court can only consider admissgbévidence in ruling on a motion for summary

judgment,” and authentication is required &missibility. _Orr v. Bank of America, 285 F.3d

764, 773 (9th Cir. 2002). The Ninth Circuit has ‘@afedly held that unauthenticated docume
cannot be considered in a motion for summadgment.”_Orr, 285 F.3d at 773. However, the
court will “not focus on the admissibility of the evidence’s form [but] instead focus on the

admissibility of its contents.” Fraser@oodale, 342 F.3d 1032, 1036 (9th Cir. 2003). Thus,

evidence may be considered on summary judgmoeethie extent it coulde made admissible at

trial. Id? Accordingly, the court considers whethiee disputed exhibits, though not formally

2 See also Aholelei v. Hawaii Dept. afilitic Safety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another pris
and letters from other prisoners,” where the enak could be made admissible at trial throug
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authenticated, appear to be capatflauthentication and thus cdube made admissible at trial.
The transcript from plaintiff's criminal case@gars to be genuine. Plaintiff has includg
a cover page indicating the case name and nurobert, date of proceeding, appearances, an
identity of the certified court porter. ECF No. 108 at 75. This document is plainly capable
authentication and the objection is thereforeraied. The photographs Bkhibit D could also
be easily authenticated. For purposes of samjudgment, the court accepts plaintiff's
representations as a proffertestimony that these are photographkimself taken on the day

after the alleged incident of excessive for@de undersigned recognizes plaintiff as the

individual in the first phtograph,_id. at 71. Because the photmsld be made admissible at trial,

the objection to ExhibiD is also overruled.

The purported transcript of a local nelwreadcast, however, lacks not only formal
authentication but any indicia of authenticiffhe document does not appear to have been
generated by KCRA or transbed by a certified reporter. ldt 67-69. A link to the KCRA
website is provided as the “sourdef the transcript, id. at 69, btlte link is not currently active
Accordingly, this transcript is not capableanfthentication and could hbe made admissible af
trial. Moreover, the transcript consists laggef inadmissible hearsay. For these reasons, th
objection to ExhibiC is sustained.

Defendants also object to Exhibit A, the repairplaintiff's proffered expert witness,
Timothy T. Williams, Jr. (“Williams Report”). Willims is offered as an expert in the areas of
police procedures and use of force. Deferglabject to the William&eport to the extent it
contains legal conclusions. Expert testimony, in gaEnexists to help the trier of fact underste

evidence or determine a factisgue. Fed. R. Evid. 702; Aquilar v. Int'l| Longshoremen’s Uni

Local # 10, 966 F.2d 443, 447 (9th Cir. 1992). BeeadWilliams may qualify as an expert
witness at trial, the objection is overrulddowever, for purposes of summary judgment the

undersigned will disregard any legal opinions or tusions contained in the Williams Report.

the other inmates’ testimony). See Ninth Cit®ule 36-3 (unpublished Nih Circuit decisions
may be cited not for precedent but to indidadev the Court of Appeals may apply existing
precedent).
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V.  Statement of Undisputed Facts
Unless otherwise specified, the following faere either expressly undisputed by the
parties or have been determined by the court @piwll review of the record, to be undisputed
by competent evidence. The public defendangestent of undispute@dts is located at ECF
No. 107-2. Plaintiff's responses are locateB@F No. 108 at 16-21. The public defendants’
reply is at ECF No. 110-1.

A. Facts Related to The Arrest and Uséofce (Claims Involving Fourth Amendment

Rights, False Arrest/Imprisonment, Askand Battery, and Emotional Distress)

On April 18, 2012, Mattos was attending andang at a community meeting at the J

Nelson Community Center. Declaration of Titmp Mattos (“Mattos Decl.”) at 1 4. Dadisho,

White, and Urlaub were in attenuze at the meeting. Decla@tiof Edmond Dadisho (“Dadisho

Decl.”) at § 3; Declaration d¥lichael Urlaub (“Urlaub Decl.”) af 3. Plaintiff Richard Giddens
also attended the meeting. Deposition of Ridi@iddens (“Giddens Depo.”) at 23:18-25; 25:]
4; Urlaub Decl. at { 3.

At approximately 7:43 p.m., Police Dispatch notified White that officers were

investigating a report that Giddens had attempted to run down his neigtibohis vehicle.

Declaration of AndrewVhite (“White Decl.”) at 1 5. White understood this had occurred whi

Giddens was in route to the community meetitdy. White contacted Giter David O'Brien, the
investigating officer, via telephone to inform hihat Giddens was at the meeting. Id. Officel
O’Brien briefed White on the ingtigation and informed White &h one of the victims, Brandon
Bluford, requested that Giddehs place under citizen’s arrestdathat Mr. Bluford had signed 4
citizen’s arrest form. White Decht I 6. Officer O’Brien informd White that the probable cau
to connect plaintiff to the vehicular assaultiwa deadline weapon, the crime connected to th
alleged incident, was “very borderline.” PlaifisfExhibit E (testimony oWWhite at plaintiff's
criminal trial), ECF No. 108 at 77 (“White Tasbny”). White understood that Bluford allegec
Giddens had been driving his vehicle, had accedrmwards the victimgnd that his victims
i
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had to jump out of the way to addbeing hit. White Decl. at 1%6.White briefed Dadisho and
Mattos regarding the incident. \itDecl. at § 7. White did natform Mattos and Urlaub that
the probable cause connecting plaintiff to thenerof vehicular assaivith a deadly weapon
was “very borderline.” Whit@estimony, ECF No. 108 at 77. It svdetermined that Mattos an
Urlaub would contact Giddens and detain him iféfeprior to Officer O’'Brien’s arrival. White
Decl. at § 7; Dadisho Dedt { 4; Mattos Decl. at 1 &rlaub Decl. at | 4.

Giddens remained at the meeting until it ended. Giddens Depo. at 32:19-20. After

meeting concluded, Giddens exited the large e@mice room where the meeting was being h

Id. at 36:23-37:10. As Giddens left the corfeze room, he was met by Mattos in the hallway.

Mattos stated that he would like to speak to Giddens. Id. at 37:11-14. Urlaub was in full

City Police Department Uniform driViattos was in slacks, long slesvand a tie, with his police

badge and handgun in plain sight. Urlaub Datcf] 5. Giddens was aware that Mattos and
Urlaub were police officersGiddens Depo. at 45:17-46:11.

Mattos asked Giddens to “step over her&idldens Depo. at 38:4-9Mattos wanted to
have Giddens with a wall to his back to prev/Giddens from backing up and to eliminate a
potential escape route. MattosdDeat | 7. Giddens refused t@we toward the area that Mattc
indicated. Mattos Decl. at § 7. Giddens was @sksecond time to “step over here.” Gidden
Depo. at 38:8-12. Mattos told Giddens that he w@olice officer and that he was giving him

lawful order to stop._lId. at 330-22. Giddens turned away andked towards a television crey
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and said “Hey News Media!” SAC at 7. Giddewas facing away from Mattos and Urlaub, and

walking back towards the largenference room. Giddens Depo38t19-22; Mattos Decl. at
7.
Urlaub attempted to walk in front of Giddetesprevent him from continuing to move

forward. Urlaub Decl. at 1 6. Mattos moved iatposition in front of5iddens to prevent him

® Plaintiff objects to paragrapis11 of the public defendantstatement of undisputed facts or
the grounds that they are based on inadmishkidesay. ECF No. 108 at 16. These objection
are overruled. The statements at issue ar@agwed in sworn declarations, in which the
declarants attested to what they persorditlyor said. These aret inadmissible hearsay
statements, they are proffers of admissiitness testimony. See Fed. R. Evid. 801, 802.
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from re-entering the meeting area. Mattos Daicfl 8. Mattos placed both of his open hands
Giddens'’s chest area, grabbed a handful of Geldeshirt, and pushed Giddens against the s¢
wall of the hallway. Mattos Decl. §t8. Giddens’s head hit the walMattos pulled Giddens
towards him and downward, putting Giddens ontoglound. Mattos Decl. at 1 8. Once on tf
ground, Mattos attempted to gain control of Giddens’s left arm. Matok &t § 8. Mattos and
Urlaub attempted to gain control of Giddenstiom ground. White Decl. §t8, Dadisho Decl. af]
15, Urlaub Decl. at 1 6. @dens was moving and twistiagound on the ground as Mattos an
Urlaub were attempting to gain control of Gidde Giddens Depo. 80:10-13, White Decl. at ¢
9, Urlaub Decl. at 1 6.

Mattos repeatedly told Giddens to give Mattos arm, to put his arms behind his back
and to stop resisting. Mattos Deal.f 8. Urlaub attempted to put Giddens into a figure four
lock to control Giddens's legs, help keep Gidslen his stomach, and gain control of Giddens
arms. Urlaub repeatedly told Giddens to “stapd “stop resisting.” Uaub Decl. at § 6. While

on the ground, Mattos remained in a semi-crasfy/lposition and attempted to gain control of

Giddens’s arm. Mattos Decl. 9. While Mattos and Urlaub weagtempting to gain control of

Giddens’s arms, Giddens ignoredimmands and orders. Giddens moved his arms and legs
from Mattos and Urlaub. Urlaubecl. at § 6-7; Mattos Decl. §t8-9. Mattos and Urlaub were
able to gain control of Giddens’s arms goace Giddens in handcuffs. The handcuffs were
checked for tightness and double-locked. Maesl. at § 9; Urlab Decl. at | 8.

Urlaub and Mattos put Giddens into thequad car and brought him to jail. After

assessing his injuries, the jail refused to acceptody and sent Giddens to North Bay Hospital.

SAC at 7. Giddens refused treatment because he did not want to pay for it; his insurance
provided for treatment elsewhere. Id. at 7-8. riiiiwas returned to jaiind was bailed out the
next morning._ld. at 8. Plaifftthen went to Travis Air Force Base Hospital Emergency Roo
and was medically examined. Id. He had pbdaken of himself showing dried blood on his

inner ear canal._Id. As a result of this demt, Giddens was put aaneck brace, sustained a

* As the court explains more fully below, the degree of force used by Mattos and the man
which plaintiff’'s head Hithe wall are disputed.
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bruise on his knee, and had some blood on hisldarGiddens Exhibit D, ECF No. 108 at 71-
73. As of the filing of the SAC, plaintiff renmeed under medical care for concussive symptor
and emotional stress. SAC at 8.

B. Facts Related to First Amendment Claims

Giddens contends that Dadisho interfength his First Amendment Rights at a City
Council meeting that occurred in NovemBéi10 or November 2011. Giddens Depo. at 78:1
16; 80:24-81:1; 81:21-82:18. Giddens remainati@City Council meetingfter his interaction
with Dadisho. Giddens Depo. at 84:20-23. Gida#idsnot have any sutamntive interactions
with Dadisho aside from an interaction &ty Council meeting that occurred in November
2010 or November 2011. Giddens Depo. at 88239. Giddens returned to City Council
meetings after the City Council meeting io\mber 2010 or November 2011. Giddens Dep
84:24-85:2.

Giddens spoke at a public meeting on Apél] 2012, and remained until the end of the
meeting. Giddens Depo at 28:25, 25:2-4, 29:19-21, 32:19-20adisho did not personally
interact with Giddens on April 18, 2012. Dadidbecl. at 7. Dadi®’s interactions with

others related to Giddens on April 18, 2012 wewein any way related to anything said by

Giddens at the community nteey. Dadisho Decl. at § 4°8Giddens has attended City Coungi

meetings since April 2012. Giddens Depo. al9293:17. Urlaub’s interactions with Giddens
on April 18, 2012 were not related in any wayanything said by @dens at the public
community meeting. Urlaub Decl. at § 3-9.

C. Facts Related to Alleged Monell Liability

Giddens has not identified any specific unlavgfalicy or procedure of the Suisun City

> Giddens responds to the puliliefendants’ statement of unpliged facts at paragraphs 49-5(
52-56, and 58-68 by noting that he cannot “admdeny” the “alleged undisputed fact” becau
the defendants have refused to comply Wwithdiscovery requests. ECF No. 108 at 19-21.

Discovery in this matter was closed on Novenbe2017. ECF No. 102. Because this respo

does not actually dispute the proposed undispiiaiet] and because plaintiff cannot succeed on

summary judgment by merely suggesting thereasrétical doubt as to matal facts, the court
reads these responses as non-oppositioretpuhlic defendant€orresponding proposed
material facts._See, City of Long BeachStandard Oil Co. of California, 872 F.2d 1401, 140
(9th Cir.), opinion amended on denddlreh’g, 886 F.2d 246 (9th Cir. 1989).
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Police Department. Giddens Depo. at 85:3-86:Ruring the relevant time period, Pedro
Sanchez did not possess any final authority tabéish municipal policy with respect to the
Suisun City Police Department. DeclaratiorPedro Sanchez (“Sanchez Decl.”) at  2-3.
Councilmembers Day and Hudson did not possegdiaal authority toestablish municipal
policy with respect to the Suisun City Polibepartment. Declati@n of Michael Hudson
(“Hudson Decl.”) at § 3, Declatian of Jane Day (“Day Decl.’at § 3. Dadisho, Mattos, and
White did not possess final authority to estabiismicipal policy with respct to the Suisun City
Police Department. Dadisho Decl. at 6, MaResl. at § 3, White Decht { 3. Sanchez was
not present at the Joe Nelson Community @eo April 18, 2012. Hdid not provide any
direction or instruction regarding the detentioraest of Giddens to anyone affiliated with th
Suisun City Police DepartmenBanchez Decl. at | 4.

D. Facts Related to Unruh Civil Rights Act Claim

Giddens has not been asked about hisipaliaffiliation by anyone at Suisun City.
Giddens Depo. at 88:20-22. Dadisho never had knowledge of Giddens’s political affiliatior
Dadisho Decl. at 1 9, Giddens jue at 91:4-9. Dadisho’s intetamns with Giddens have never
been motivated by Giddens’s political affiliatio®adisho Decl. at § 9. Mattos has never had
knowledge of Giddens’s political affiliation. Mattos Decl. at § 12, Giddens Depo. at 90:17-
Mattos’s interactions with Giddens have nelveen motivated by Giddens’s political affiliation
Mattos Decl. at  12. White has never had any knowledge of Giddens’s political affiliation
White Decl. at § 11. White’s intactions with Giddens have nevgeen motivated by Giddens’
political affiliation. White Decl. at § 11.

Day has never had any knowledge of Giddepslgical affiliation. Day Decl. at 15,
Giddens Depo. at 90:17-20. Giddanaslleged interaction with Baoccurred at a City Councll
meeting in November 2010 or November 20Giddens Depo. at 78:22-79:25, 80:23-81:1,
83:10-18. Day’s interactions with Giddens haexer been motivated by Giddens’s political
affiliation. Day Decl. at § 5.

Giddens'’s alleged interactions witlutéson consisted of Hudson allegedly making a

D
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comment to Giddens at a Sewer Board meetingGiddens was kicked out of the Air Force, and
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Hudson allegedly making a statement about Giddens on social media akin to “Why don’t {
take your medication.” Giddem®po. at 93:20-94:22. Hudson’s irdetions with Giddens hav
never involved or been motivated by Giddensstical affiliation. Hudson Decl. at § 5.

V. Analysis

A. Claim One: Unlawful Arrest In \ilation of the Fourth Amendment

The public defendants move for summarggment on the grounds of qualified immunity

and on the merits. See ECF No. 107-1 at 1.7@8vernment officials are immune “from
liability for civil damages insofaas their conduct does not violatearly established statutory ¢

constitutional rights of which sasonable person would have kmotvHarlow v. Fitzgerald, 45]

U.S. 800, 818 (1982). “Qualified immunity batas two important interests—the need to hol
public officials accountable when they exergmssver irresponsibly and the need to shield
officials from harassment, distraction, and liapilithen they perform their duties reasonably.’

Pearson v. Callahan, 555 U.S. 223, 231 (2009). Meglhlified immunity isdetermined at the

earliest possible stage in litigati to avoid unnecessary burden axgense._Hunter v. Bryant,

502 U.S. 224, 227 (1991per curiam).

In Saucier v. Katz, the Supreme Couttfseth a two-step inquiry for determining

whether qualified immunity appke 533 U.S. 194, 201 (2001) (owded in part by Pearson, 55
U.S. 223). First, a court must ask, “[tjJaken ie tlght most favorable to the party asserting th
injury, do the facts alleged shdiwe officer’'s conduct violated constitutional right?”_1d.
Second, if the answer to the fitrequiry is “yes,” the court mat ask whether the constitutional
right was “clearly established.ld. This second inquiry is tee undertaken in the specific

context of the case. Id. Pearson v. Callahan, the Supren@ removed any requirement th

the Saucier test be applied in a rigid order, mgdit]he judges of the district courts and the
courts of appeals should be permitted to esertheir sound discretion deciding which of the
two prongs of the qualified immunity analysisould be addressedldi in light of the
circumstances in the particular cagdrand.” _Pearson, 555 U.S. at 236.

Here, it is clear from the uncontroverteatts that officers Dadisho, Mattos, White, and

Urlaub did not violate plaintiff's rights by art@sg him, ending this court’s qualified immunity
11
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inquiry at the first prong. The Fourth Amendrhenthe U.S. Constitution protects individuals
in relevant part, from unlawful arrest. U.S. Corsnend. V. Itisvell established that “an
arrest without probable cause violates the #oAmendment and gives rise to a claim for

damages under § 1983.” Borunda v. Richm@&h F.2d 1384, 1391 (9th Cir. 1988). An offic

who makes an arrest without probable cause, ekyenay be entitled tqualified immunity if

he reasonably believed there to have been ptelzmuse. See Ramirez v. City of Buena Park
560 F.3d 1012, 1024 (9th Cir. 2009).

When analyzing a claim of unlawful arrestsee if qualified immunity applies, a court
looks to a two pronged test: “(1) whether thees probable cause for the arrest; and (2) whe
it is reasonably arguable thattle was probable cause for atrethat is, whether reasonable
officers could disagree as to the legality of thestrsuch that the arresting officer is entitled t¢

qualified immunity.” Rosenbaum v. Wase County, 663 F.3d 1071, 1076 (9th Cir. 2011).

Probable cause for a warrantless arrest exisen\ihe facts and circumstances within [an
officer’s] knowledge are sufficient for a reasonably prudent person to believe that the susp
committed a crime.”_Id.

In California, private individuals may arrest another for offenses committed or atten
in their presence. Cal. Penal Code § 837.pfi&ate person making a citizen’s arrest need ng
physically take the suspect intostody, but may delegate that respbilisy to an officer, and the
act of arrest ‘may be implied from the citizeact of summoning an officer, reporting the

offense, and pointing out the suspect.” Wes v. Redwood City, 400 F.3d 765, 772 (9th Cir.

2005) (quoting Padilla v. Meese, 184 CahpA3d 1022, 1030-31 (1986)). An officer who ma

an arrest pursuant to a citizen’s complaint issuject to liability for false arrest or false
imprisonment. Cal. Penal Code § 847(b)(3). lifGania courts have held that . . . an officer
cannot be sued civilly if he makes the aras, it turns out, there were no grounds for the

citizen’s arrest.”_Meyers, 400 F.3d at 772-73irfg Kinney v. County of Contra Costa, 8 Cal.

App. 3d 761, 768-69 (1970) and Shakespeare v. City of Pasadena, 230 Cal. App. 2d 375
(1964)).
7
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Here, Dadisho, Mattos, Whitand Urlaub had probable causesttectuate the arrest of
Mr. Giddens because they were doing so pursieaatitizen’s arrest. White Decl. at § 6-7.
Because the officers acted with probable causerast Giddens, they did not violate Giddens]
Fourth Amendment protection from unlawarrest. Having committed no constitutional
violation, the public defendantseaentitled to qualified immunt It is recommended that
judgment be entered in favor of the public detartd as to plaintiff'$-irst Cause of Action.

B. Claim Two: Use of Excessive ForceVimlation of the Fourth Amendment

Plaintiff alleges that defendants Mattos anthUlb used excessive force, in violation of
his Fourth Amendment rights, while executing airest. “An objectiely unreasonable use of

force is constitutionally excessive and violates Fourth Amendment’s prohibition against

unreasonable seizures.” Torres v. City ofddian, 648 F.3d 1119, 1123-24 (9th Cir. 2011), cert.

denied, 132 S. Ct. 1032 (2012). The Fourth Amesrdmequires police offers making an arres

to use only an amount of forceathis objectively reamable in light of tk circumstances facing

them. _Tennessee v. Garner, 471 U.S. 1, T98Y). Excessive force cases often turn on

credibility determinations, and “[the excessive faraguiry] ‘nearly alwaysequires a jury to sift

through disputed factual contemtis, and to draw inferencestkefrom.” Smith v. City of

Hemet, 394 F.3d 689, 701 (9th Cir. 2005) (alteratn original) (quoting Santos v. Gates, 287

F.3d 846, 853 (9th Cir. 2002)). Therefore, “sumyn@dgment or judgment as a matter of law
in excessive force cases should be grantadrggly.” 1d. The Ninth Circuit has “held
repeatedly that the reasonableness of force usediigarily a question diact for the jury.”

Liston v. County of Riverside, 120 F.3d 965, 976 Q@ Cir. 1997) (citations omitted).

In evaluating a claim of excessive force, artonust balance the ature and quality of

the intrusion” against the “cowsrvailing government interestsstake.” _Graham v. Connor, 49

U.S. 386, 396 (1989) (citations omitted). Factorbe considered in assessing the governme
interests include, but are not lindtéo, “the severity of the crime at issue, whether the suspe
poses an immediate threat to the safety efafficers or others, anghether he is actively

resisting arrest or attempting evade arrest by flight.Graham, 490 U.S. at 396. When

determining whether officers are entitled to quedifimmunity in an excessive force case, the
13
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inquiry is whether “under ther@umstances, a reasonable officewd have had fair notice tha
the force employed was unlawful, and whetheyr mistake to the contrary would have been

unreasonable.” Boyd v. Benton County, 374 H.3d, 781 (9th Cir. 2004) (quoting Drummonc

v. City of Anaheim, 343 F.3d 1052, 1060 (9th @Q003)). If the pertiant circumstances are

disputed, summary judgment on qualifiednomity grounds is not appropriate.

Here, though many facts regarding Giddeiasigst are undisputed, others remain in
dispute. While it is undisputedahGiddens was resisting arréshe reasonableness of the for,
used to subdue him necessarily depends oddgeee of his physicalsestance, which is not
capable of determination on the basis of dueling declarations. The manner in which Giddg
head hit the wall, most significantly includimdhether or not Mattos fammed” it, is also
disputed. In his verified complaifplaintiff states that Mattogyrabbed” him, “slammed his

head into the wall with great fagccausing head trauma” and then “threw” plaintiff to the gro

ce

BNS’S

Lind.

SAC at 7. Mattos’s declaration is silent as to any impact of plaintiff's head against the wall; he

neither denies “slamming” it nor provides an adtge account. Mattd3ecl. at I 8. Plaintiff
asserts that blood filled his lefiner ear immediately upon impasith the wall, and that he

repeatedly screamed “what are you doing?! 8tgu’re hurting me!” whilethe officers yelled

“stop resisting!” SAC at 7. Rintiff has provided photographicidence of his injuries, although

neither the extent of those imjgis or their cause cannot iméerred from the photographs.
Because neither the degree of plaintiff's physreaistance nor the degree of force use
against him can be determined without reswj\credibility issuesthe Fourth Amendment

reasonableness inquiry musturedertaken by a jury. Defendardre not entitled to summary

® As previously noted, it is undisputed thati@ens was aware that Urlaub and Mattos were
police officers (Giddens Depat 45:17-46:11) and that Giddedid not comply when Mattos
asked Giddens, multiple times, to “step over hefgiddens Depo. at 38:4-Bjattos Decl. at | 7
Urlaub Decl. at 1 5. Giddens does not dispute that Mattos placed both of his open hands
Giddens’s chest area, grabbed a handful of Geldeshirt, and pushed Giddens against the S
wall of the hallway. Mattos Decl. at § 8; UrlaDlecl. at 1 5. Giddens de@ot dispute that he
was moving and twisting around on the groun®lattos and Urlaub were attempting to gain
control of him. Giddens Depo. at 50:10-Y¥8hite Decl. at § 9; Urlaub Decl. at § 5.

" Because the complaint is verified, its allegasi regarding matters within plaintiff's personal
knowledge are treated here as an affidaMuran v. Selig, 447 F.3d 748, 760, n. 16 (9th Cir.
2006).
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judgment based on qualified immunity or on the mé&rits.

C. Claim Four: Violation of First Amendment Rights

Plaintiff claims that Dadisho, the City, andl&lrb violated his First Amendment right tG
free speech. SAC at 23. He alleges that §lawland/or the Suisun City Council had police
officers come to City Council hearings to intimieldim when he spoke, creating a chilling eff
on his First Amendment rights. Id. In orderdemonstrate a First Amendment violation, a
plaintiff must provide evidence stving that by his actions the féeadant deterred or chilled the
plaintiff's political speech and such deterremees a substantial or motivating factor in the

defendant’s conduct. Mendocino Envtl. GirMendocino County, 192 F.3d 1283, 1300 (9th

1999). This standard requires oalglemonstration that defendaittended to interfere with
plaintiff's First Amendment rights. 1d. “Becse@ it would be unjust to allow a defendant to
escape liability for a First Amendent violation merely because anusually determined plainti
persists in his protected activity, we conclude that the proper ingsits/ ‘whether an official’s
acts would chill or silence a person of ordinirmness from future First Amendment

activities.” 1d. (quoting Crawford—El v. Bton, 93 F.3d 813, 826 (D.C. Cir. 1996), vacated 0

other grounds, 520 U.S. 1273 (1997)).
Plaintiff's evidence falls far short of estahing a First Amendment violation. Giddens
assertion in his SAC that Datlio once approached him and asked him to leave a meeting,
that following this interaction more police aférs attended City Council meetings, does not
demonstrate, or support a reasonable inferenatatty defendant intended to chill plaintiff's
political speech. SAC at 18. Likewise, Hudsotwo insults do not constitute action that wou

“silence a person of ordinary firmness” from figispeech. Id. Even drawing all permissible

8 See Hauck v. Walker, 651 F. App’x 576, 57th(@ir. 2016) (reversing a grant of summary
judgment because questions of material éx¢sted, finding “Hauck provided evidence that
Walker slammed her head into the ground usiiregfull weight of his body when she turned
toward him while being escorted to the patralaad that she was not attempting to spit on hi
Accordingly, Hauck raised a genuine dispute of mialtéact as to whether Walker’'s actions we
objectively unreasonable.”). See Ninth Circuit Rule 36-3 (unpublished Ninth Circuit decisi
may be cited not for precedent but to indidadev the Court of Appeals may apply existing
precedent).
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inferences in plaintiff's favomo reasonable jury could conclutlem the negative remarks some

City officials have made about plaintiff thaslice officers were deployed at City Council
meetings for the purpose of intimidating and silencing him.

Having committed no constitutional violaticthe public defendants are entitled to
qualified immunity. _See Pearson, 555 U.28. Even if qualified immunity did not apply,
defendants would be entitled tonsmary judgment on grounds th@aintiff has failed to present
evidence to support an essential elemehiotlaim. _See Celotex, 477 U.S. at 325.

D. Claim Seven: Supervisor/Monell Liability

Plaintiff alleges that defendants SuisunyC8uisun City Council, the Police Departmer
of Suisun City, Dadisho, Mattoand White “possessed the power and authority to adopt pol
and prescribe rules, regulatioasid practices affecting the opeoatof Suisun City Governmen
and Police[.]” SAC at 27. Plaintiff allegehat the defendanksiowingly promulgated,
maintained, and applied policies and practicedotation of the Firg Fourth, Fifth, Ninth,
Tenth, and Fourteenth Amendments to the U.S. Constitution. SAC at  193.

Because section 1983 does not provide for iocarliability, local governments “may nc

be sued under § 1983 for an injunflicted solely by its employeas agents.”_Monell v. Dep't

of Soc. Servs. of New York, 436 U.S. 658, 62918). Instead, local govanent entities can be

directly liable under § 1983 foranetary, declaratory, or injuncévelief only if the allegedly
unconstitutional actions were taken pursuara tpolicy statement, dinance, or decision
officially adopted and promulgated by thwetdy’s officers” under what is known as Monell

liability. Neveu v. City ofFresno, 392 F.Supp.2d 1159, 1171 (E.D. Cal. 2005) (quoting Mor

436 U.S. at 659, 690-91). Alternatively, local garmaent entities can be liable for adopting alf
unconstitutional custom, even if such custors hat received formal approval through the boc
official decision-making channels. Id. Angie decision by a municipal policymaker may be

sufficient to trigger section 198bility under Monell,but only where the policymaker has fin

authority to establish municipal policy with resp to the action ordered. Gillette v. Delmore,

979 F.2d 1342, 1347 (9th Cir.1992).
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Here, plaintiff has not identified any partiaulpolicy or practice that he believes is
unlawful, and he has not tendered evidence timatafendant in this case has final policy mak
authority. Plaintiff's failure oproof on essential elements oisticlaim entitles defendants to
summary judgment on this claingee Celotex, 477 U.S. at 325.

E. Claim Nine: Assault and Battery

Plaintiff claims that Mattos and Urlaubromitted assault and battery against him by tf

use of unreasonable force when attempting to arrest him. SAC at 30-31.

Assault and battery are defined in the California Penal Code.
Assault is the ‘unlawful attemptoupled with a present ability, to
commit a violent injury on the persar another.” Cal. Penal Code

8§ 240. ‘A battery is any willfuland unlawful use of force or
violence upon the person of another.” Cal. Penal Code § 242.

Tekle v. United States, 511 F.3d 839, 855 (9th Cir. 2007).

Under California law, “a prima facie battasynot established unless and until plaintiff

proves unreasonable force was used.” Edson v. City of Anaheim, 63 Cal. App. 4th 1269,

(1998). In_Edson, the California court explicitly ognized that actions under § 1983 in arres|
cases are the federal counterpart to state bati@mgs. Id. at 1274. Because summary judgm
is not appropriate on plaintiffsonstitutional excessive force ataidiscussed above, plaintiff's
assault and battery claim should alsabewed to proceed to trial.

F. Claim Ten: False Imprisonment/False Arrest

Plaintiff claims Mattos and Urlaub wrongfullyrested him. SAC at 31. As discussed
above, when an officer executes an arrest putdaancitizen’s arresthe officer “cannot be
sued civilly if he makes the arrest and, it turng there were no grounds for the citizen’s arre
Meyers, 400 F.3d at 772-73. California law esgtg provides that an officer who makes an
arrest pursuant to a citizen’s complaint is not subject to liability for false arrest or false
imprisonment. Cal. Penal Code § 847(b)(&kcordingly, defendants are entitled to judgment
a matter of law on this claim.

G. Claim Thirteen: Intentional Infliction of Emotional Distress

Plaintiff contends officers Mattos and Urlaubentionally inflicted emotional distress

upon him by wrongly arresting him and using excas$orce. SAC at 32. The elements of a
17
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prima facie claim for intentional infliction of emotional distress are as follows: “(1) extreme
outrageous conduct by the defendaith the intentiorof causing, or reckless disregard of the
probability of causing, emotional distress; (2) thaimiff's suffering severe or extreme emotio
distress; and (3) actual ancdbgimate causation of the emotidnistress by the defendant’s

outrageous conduct.” Davidson v. City of $¥minster, 32 Cal.3d 197, 209 (1982) (citations

omitted). For conduct to be outrageous, it “musstextreme as to exceed all bounds of that
usually tolerated in a dized community.” _Id.

Defendants argue that because plaintiff cannot establish a Fourth Amendment violg
this claim also fails. ECF No. 107-1 at 36 (“Whamofficer’s actions indent to the plaintiff's
arrest are reasonable as a matter of law, thetfffaszannot establish thahe officer engaged in
extreme or outrageous conduct.”). Defendantkenme arguments regarding the state of the

evidence related to plaintiff's mental state or¢heasation of his alleged emotional distress. |

and

nal

tion,

.

Because defendants’ are not entitled to sumnualyment on plaintiff's excessive force claim for

the reasons previously expiad, their motion fails as @icted to this claim.

H. Claim Fourteen: Negligent Infliction of Emotional Distress

Plaintiff alleges Mattos and Urlaub negligigrinflicted emotion&distress upon him by
their actions in arresting him. SAC at 32-33.lifGeia does not recognize an independent cg
of action for the negligent inflion of emotional distress. Tl&alifornia Supreme Court “[has]
repeatedly recognized that theghgent causing of emotional disg®is not an independent tort

but the tort of negligence.” Burgess wderior Court, 2 Cal.4t1064, 1072 (1992) (internal

citations and quotations omitted).

The elements of a cause of action for negiice are well established. They are: (1) a
legal duty to use due can®) a breach of such legal duty; a3l the breach is the proximate o
legal cause of the resulting injury. Ladd3ounty of San Mateo, 12 Cal.4th 913, 917 (1996);

also Truong v. Nguyen, 156 Cal. App. 4th 865, &@){). “The existence of a duty is the

threshold element of a negligencause of action.” Friedman v. Merck & Co., 107 Cal. App.

454, 463 (2003). “The determination of duty is asgoa of law.” Hall v. Superior Court, 108

Cal. App. 4th 706, 711 (2003).
18
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Defendants’ sole argument for summary ju@gins that plaintiff cannot establish a
breach of duty because the undisputed facts denat@shat the officeronduct was lawful an
justified. ECF No. 107-1 at 37. While the courtess that the arrest w#awful, as discussed

above, the degree of force used to effect thesacannot be deemed reasonable as matter of

because the material facts araelispute. Accordingly, defendants’ motion fails as to this claim.

. Claim Fifteen: Unruh Civil Rights Act

Plaintiff brings a claim undeCalifornia’s Unruh Civil Rights Act against Suisun City,

City Council, Suisun City Police Department,disho, Mattos, White, Day, and Hudson. SAC

35. The court has already construed thigwcha be based solebn Giddens’s political
affiliation. ECF No. 48 at 2.

California Civil Code § 51.7, the Unruh Civil Rights Act, codifies the “right to be free
from any violence, or intimidation by threat of violence, committed against their persons of
property because of political affiliation[.]” Plaintiff has not presented evidence that any of {
defendants were aware of his pohd affiliation, let alone discriminated against him because
it. Each of the public defendants has testiftest they were never made aware of Giddens'’s
political affiliation and have never taken action against Giddens motivated by his political
affiliation, and Giddens has confirmed that he ot inform the defendants of his political
affiliation. Giddens Depo. at 88: 22, 90:17-91:3, 91:4-9; Dadislmecl. at T 9; Mattos Decl. &
1 12; White Decl. at § 11; Day Deek § 5; Hudson Decl. at § 5. light of these facts, it is clea
that no reasonable jury could find that Giddsufered violence, intimidation, or threats from
defendants due to his political affiliation. Defendants are entitled to summary judgment or
claim.

VI.  Conclusion

Accordingly, for the reasons explaingblove, IT IS RECOMMENDED that the public
defendants’ motion for summajudgment (ECF No. 107) be GRANTED IN PART and
DENIED IN PART as follows:

1. GRANTED as to Claims One (Fourth Antement Unlawful Arrest), Four (First

Amendment), Seven (Monell), Ten (False Atfemprisonment) and Fifteen (Unruh Civ
19
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Rights Act);

2. DENIED as to Claims Two (Fourth Amendment Excessive Force), Nine (Assault and

Battery), Thirteen (Intentional Infliction dmotional Distress) and Fourteen (Negligen
Infliction of Emotional Distress) agast Defendants Mattos and Urlaub; and
3. Defendants Dadisho, White, Sanchez, DHdydson, the City, the City Council and the
Police Department should be terminated from this case.
These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarthi provisions of 28 U.S.C. § 63¢(b). Within twenty one day
after being served with these findings aadommendations, any party may file written

objections with the court and ser@eopy on all parties. 1d.; saéso Local Rule 304(b). Such

document should be captioned “Objectitm$/agistrate Judge’s Findings and
Recommendations.” Any response to the objectstradl be filed with theourt and served on 3
parties within fourteen days after service of dhgections. Local Rule 304(d). Failure to file
objections within the specified time may waive tlyht to appeal the Distt Court’s order.

Turner v. Duncan, 158 F.3d 449, 455 (9th €898); Martinez v. Y8t, 951 F.2d 1153, 1156-57

(9th Cir. 1991).
IT IS SO ORDERED.
DATED: February 2, 2018 , -~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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