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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RICHARD MALOTT, No. 2:14-CV-1040 KIJM EFB
12 Plaintiff,
13 V. ORDER
14 | PLACER COUNTY, et al.,
15 Defendants.
16
17
18 This matter is before the court on tinetions by defendan®lacer County, Ken
19 | Addison and Matt Hardcastle, and defendantte&eve Michelle Hendricks and Deputy Darin
20 | Epperson to dismiss plaintiff's third amendedngdaint under Federal Rule of Civil Procedure
21 | 12(b)(6). SeeECF Nos. 64, 66. Plaintiff opposes the motio8seECF Nos. 70, 71. Defendants
22 | have replied.SeeECF Nos. 72, 73. The court found the matgpropriate foresolution without
23 | ahearing.
24 As explained below, the court GRANTSpart and DENIES in part defendants’
25 | motions.
26 | /I
27 |
28 | /I
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l. BACKGROUND

The court has reviewed the facts of ttése in detail in its prior order§ee, e.g.
ECF Nos. 38, 60. It recounts only facts relavaere in light othe pending motions.

This case arises from plaintiff's arrdet illegally carrying a concealed handgur

after he was pulled over forlliag through a stop sign on Api25, 2013 in Sacramento County.

Third Am. Compl. (the TAC)ECF No. 63 § 1. Specifically, on the evening of April 25, 2013
defendants Sacramento County Sheriff's Depuleeser Bustamante (Bustamante) and Darin

Epperson (Epperson) stopped pldiror rolling through a stop signld. 1 21-22. Plaintiff

exited his vehicle as requested by Epperddny 23. Epperson conducted a pat-down search of

plaintiff and, during the search, located a handddn{f 24-25. At the time of the search,

plaintiff did not have a valid California Concealed Weapons perahit] 26. After finding the

handgun, Bustamante and Epperson placed plaimtifér arrest for carrying a concealed firear

without a permitjd. I 27, handcuffed plaintiff, and placed him in the back of their police pat
car,id. 1 28.

Bustamante then searched plaintiff's ¢dr§ 30, and located book titled “Daily
Reminder Standard Diary” (the diaryd, 1 31. The diary containedteies regarding plaintiff's
charitable aid missions, churdonations, foreign travels, plafe travel, past, present and
potential future girlfriendsecollections of dreams, ideas for self-improvements, trials and
tribulations of daily life, m&aphysical musings, and thoughtslaspeculations on the meaning
and nature of lifeld. § 56. The diary was closatd on the passenger’s seht. § 32.
Bustamante and Epperson removed the dram the car and read a portion of id. § 33.
Bustamante then later booked thary into evidence along with othgems taken from the car.
Id. 7 34.

Plaintiff was taken to Mercy San Juandpdal after experiencing physical distre
in the back of the patrol catd. {1 35, 47. Plaintiff alleges Bustante and Epperson ignored |
request for medical care for a substantial amount of tichef] 38. In addition, plaintiff alleged
1
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Bustamante closed the patrol car door on his la@adater used a small hard object known as
Kubaton to push twice on plaintiff's sternion two separate occasions before requesting
emergency medical caréd. | 39, 42—-43, 46.

On June 4, 2013, Epperson gave the diagefendant Michelle Hendricks, a

Detective with the Sacramen@ounty Sheriff's Departmentld. Y 54. Hendricks read the diary.

Id. Hendricks discussed with and forwarded treeyio defendant Matt Hardcastle, a Detecti

with the Placer County Sheriff's Partment, who also read the diargl. 11 10, 54.

Hendricks, acting in conjunction withpeerson and Hardcastle, photocopied and

published the diary to at leastéle people, including plaintiff's former girlfriend Clorese Carte
(Carter) and plaintifs long-time friend Julie Ferneyhough (Ferneyhough) who worked and
with her family in one of the houses on the Malott Ranch at the fidn4. 58. The Malott Ranc
consists of five contiguous parcels of land od/bg plaintiff's immediate family and the family
trust. Id. § 19. There are five single family resides, including plaintifs residence, and two
guest houses on the Malott Randl. The plaintiff's residenceits on a private road protected
by multiple electronically coded gates and signicating the ranch is private propertyl.
Hardcastle, Epperson and Hendricks coordinated communications with Cart
Ferneyhough over a ped of months.Id.  60. At least one interview was attended and
conducted by both Hendricks and Epperson joinitly. Another meeting was attended and
conducted by Hendricks and Hardcastle, also jofntly. One meeting occurred on June 21,
2013, when Epperson and Hendricks met with Cant&pperson’s squad car in a parking ltut.
1 61. On another occasion, Hendricks interei@ both Carter and Ferneyhough at Carter’s
home; Hendricks stated, duringetmterview, it was unusual for ht be acting outside of her
county and it was the first time she had doneldof 62. During this interview, Hendricks

showed Carter and Ferneyhough pors of plaintiff’'s diary thatontained entries about them.

%It is unclear from the Third Amendé&bmplaint whether the meeting on June 21, 20
was the one attended and conducted by both Héssdaiad Epperson, ortifiey jointly conducted
the interview where both Carter and Fetmaugh were present at Carter’s home.

3

e

1

ived

-

Br and




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Id. On separate occasions, Hendricks and etestle explicitly told Ferneyhough they were
working together.Id.  65.

Between August 13, 2013 and August 21, 2013, defendant Ken Addison, a
Sheriff's Deputy with the Place&County Sheriff's Department]. § 13, and at least three other
Placer County Sheriff's Department Deputiesiv® the Malott Ranch on multiple occasions
without warrants or exigent circunasices to conduct “welfare checkgl” 1 73, 77, 83, wearin
black swat-type technical getlvat bore little or nondicia of law enforcemenigl. I 75. Addison
was allegedly selected for the visits to theldftaRanch because ofsphysically intimidating
appearanceld.  74. Addison and other unnamed defendatitsnot believe a warrant,
probable cause, consent, or exigent circuntgtavas needed to authorize their entd..y 78.

The Nevada County Sheriff's Departmeatiegedly communicated with Placer
County officials before the Placer County Depsitigsits to the Maltt Ranch between August
13 and 21, 2013, and allegedly agreed to not interfelted] 79. The Nevada County Sheriff's
Department also actively participated by providitigcer County officials with the code to opeg
the locked security gatrrounding plaintiff's propert§.ld. On one visit, Addison left his
business card and a request for plaintiff to call hidh.J 80. On or about August 13, 2013,
Addison informed plaintiff during a phone conwatien the Nevada Coungheriff's Department

knew Addison and others had visited the Malott Rardh.

% The Ninth Circuit provides that “[platiffs] should be given an opportunity through
discovery to identify [] unknown dendants™ “in circumstances . :where the identity of the
alleged defendant[] [is] ngt known prior to the filng of a complaint.” Wakefield v. Thompsor
177 F.3d 1160, 1163 (9th Cir. 1999) (quot@djespie v. Civiletti 629 F.2d 637, 642 (9th Cir.
1980)) (modifications in the original). Plaintif warned, however, that such defendants will
dismissed where “it is clear thdtscovery would not uncover the identities, or that the comp
would be dismissed on other groundsld. (quotingGillespig 629 F.2d at 642). Plaintiff is
further warned that Federal RwéCivil Procedure 4(m), which s&s that the court must dismi
defendants who have not been served withind3& after the filing of the complaint unless
plaintiff shows good cause, is digable to doe defendant&ee Glass v. Fielddlo. 1:09-cv-
00098-OWW-SMS PC, 2011 U.S. Dist. LEX97604 (E.D. Cal. Aug. 31, 201Hard Drive
Prods. v. DoesNo. C 11-01567 LB, 2011 U.S. Dist. LEXIS 109837, at *2-4 (N.D. Cal. Sep.
2011).

* The third amended complaint does not #ydww officials from the Nevada County

Sheriff's Department obtained tkkede to the security gate.
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On the final occasion Addison and the unnamed defendants visited the Malg
Ranch, they allegedly entered the property bylging over the locked gate, because they we
unable to go through ¢helectronic gates as on prior occasidids .y 88. Sometime in
mid-August 2013, after the last visit, Hardcastle\dsed Ferneyhough and her family they
needed to move off the ranch because their lives wedanger in lighof Placer County’s plans
to raid the ranch. Hardcasthaplied there would be a gugfit and told Ferneyhough if her
children were killed in the pcess, it would be “on her.Id. § 89. During a recorded interview
the Placer County Sheriff's Department, Haastle told Ferneyhoughat Placer County and
Sacramento County were sharinfprmation about plaintiff.Id.  90. At one point, Addison
told plaintiff's brother on the phone that he wasdiof chasing plaintiffrad threatened to have
Placer County warrant issued for plaintiff's arrgisould plaintiff refuse to meet with hinhd.

93.

Plaintiff's third amended complaint alleges twelve claims. In their motions, the

Sacramento County and Placer County defendants do not seek to dismiss all of the claims
sets of defendants do seek dismiggalaim number ten, conspiraty violate plantiff's Fourth
Amendment rights in the search of his gliaagainst defendants Epperson, Hendricks, and
Hardcastle. The Placer Countyfeledants also seek dismissal for the first time of the followil
claims: claim number four, unreasonable sear¢chetontents of the diary in violation of the
Fourth Amendment, against defendant Hardcasld@m number six, unreasonable search of t
Malott Ranch in violation o€alifornia Civil Code section&1, against defendants Addison ar
Placer County; and, claim number nine, threassdiing an arrest wiant in violation of
California Civil Code section 52.1, agaiagfendants Addison and Placer County.

Il. LEGAL STANDARD ON MOTION TO DISMISS

A party may move to dismiss the comptafor “failure to state a claim upon

which relief can be granted.” Fed. R. Civ. P. 12(b)(6). The motion may be granted only if

> The third amended complaint actually stdteslast visit by th@lacer County deputies
occurred in mid-August 2014; however, as tHeeoevents in the complaint occurred in 2013,
this court presumes the date is misstated.
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complaint lacks a “cognizablegal theory” or if its faaial allegations do not support a
cognizable legal theoryHartmann v. Cal. Dep’t of Corr. & Rehgl07 F.3d 1114, 1122

(9th Cir. 2013). The court assumes the complaint’s factual allegations are true and draws
reasonable inferences invtar of the nonmoving partyAshcroft v. Igbal556 U.S. 662, 678
(2009);Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987)his rule does not appl
to “a legal conclusion couctias a factual allegation?apasan v. Allaind78 U.S. 265, 286
(1986),quoted in Twombly550 U.S. at 555, to “allegations that contradict matters properly
subject to judicial notice,” or to materialathed to or incorporated by reference into the
complaint,Sprewell v. Golden State Warrigi266 F.3d 979, 988 (9th Cir. 2001).

A complaint need contain only a “shortchplain statement of the claim showing
that the pleader is entitled to relief,” Fed. Rv.(R. 8(a)(2), not “detailed factual allegations,”
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). But this rule demands more than
unadorned accusations; “sufficient factual matteust make the claim at least plausiblgbal,
556 U.S. at 678. In the same vein, conclusorfponulaic recitations of a claim’s elements do
not alone sufficeld. (quotingTwombly 550 U.S. at 555). Evaluation under Rule 12(b)(6) is
context-specific task drawing on “jiotal experience and common sensid’ at 679.

1. DISCUSSION

A. Tenth Claim: Conspiracy to Searbimry against Eppson, Hendricks, and
Hardcastle

This is defendants’ second attempt to dssnthis claim. The claims against the
individual defendants are brought under 42 U.S.C. § 1983.

The elements of a conspiracy claim unskection 1983 are (1) ¢hexistence of an
agreement, either express or implied, to depplaetiff of his constitutional rights and (2) a
deprivation of rights resulting from the agreemehvtalos v. Baca596 F.3d 583, 592 (9th Cir.
2010). Although the conspiratoriafjreement need not be overt, a complaint must include s
factual basis to support the inference that defats] acts were propelled by the agreement.
Mendocino Envtl. Ctr. v. Mendocino Cnt$92 F.3d 1283, 1301 (9th Cir. 199Biarris v.

Clearlake Police Dep;tNo. 12-0864, 2012 WL 3042942, at *9 (N.D. Cal. July 25, 2012). T}k
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plaintiff must state “gecific facts to suppothe existence of a [dlaed] conspiracy.”Buckey v.
Cnty. of Los Angele®68 F.2d 791, 794 (9th Cir. 199Burns v. Cnty. of Kings883 F.2d 819,
821 (9th Cir. 1989). Allegations in a complaint “magt simply recite thelements of a cause ¢
action, but must contain sufficient alle¢igams of underlying facts . . . .AE ex rel. Hernandez v.
Cnty. of Tulare666 F.3d 631, 637 (9th Cir. 2012) (citations omitted). Vague claims that
defendants were involved in a conspiracy to teepplaintiff of his rights will not suffice.See
Hansen v. Black885 F.2d 642, 646 (9th Cir. 1988ge also Lacey v. Maricopa Cntg93 F.3d
896, 937 (9th Cir. 2012) (noting conclusory conagy allegations are smfficient to provide
notice to defendantsiGabrera v. MaddockNo. 10-00611, 2015 WL 3466398, at *7 (E.D. Cal
June 1, 2015) (noting “a bare allegation tthefiendants conspired wolate plaintiff's
constitutional rights will not suftie to give rise to a conspirackaim under section 1983"). “To
be liable, each participant in the conspiraegehnot know the exact details of the plan, but eg
participant must at least share tmemmon objective of the conspiracyJnited Steelworkers of
Am. v. Phelps Dodge Cor@65 F.2d 1539, 1541 (9th Cir. 1989) (en banc).

The Sacramento County defendants atbeehird amended complaint does not
allege any facts that would allow the court ttemreither Epperson or Kdricks entered into an
agreement to deprive plaintiff of his constitutatnights. ECF No. 64-1 at 5. The Sacrament
County defendants also arguaipltiff has not alleged a deprivation of constitutional rights
resulting from any agreement alleged. EGJ: 84-1 at 6—7. Specifically, these defendants
contend plaintiff instead seems to be basing the section 1983 conspiracy claim on the “all¢
violation of random state torts, such as dedtion and false light.” ECF No. 64-1 at 5.

The Placer County defendant, Hardcasttgues plaintiff does not allege any
direct communication between Hardcastle anddegon, or discussioms plaintiff between
Hardcastle and Epperson or Hendricks. E@F®6-1 at 11. Hardcastéso argues reproductig
and distribution of the diary by Epperson, Henkiand Hardcastle is not sufficient to show
conspiracy.ld.
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Plaintiff responds that defenala’ joint actions in dissainating the content of the

diary would have been unlikely without an agreent of the defendants. ECF No. 70 at 5.
Epperson forwarded the diary to Hendricks whovlirded it to Hardcastle, and Hendricks ang
Hardcastle subsequently discussed anedgciintly to target plaintiff.ld. at 4. Plaintiff further
alleges Hardcastle, Epperson and Hendraxked in concert when they coordinated
communication with plaintiff's friads over the course of monthisl. For example, Epperson
and Hendricks conducted at lease interview jointly, even though the defendants worked fa
different sheriff's departmentdd. Additionally, plaintiff allegesdendricks told her interviewee
that it was unusual for her to bgerating outside of her caynand Hendricks and Hardcastle
both stated on at least one occasion they agid¢bunties were working together. ECF No. 7
at 5.

First, the court finds defelants’ argument thatghtiff has not stated a
constitutional violation unpersuasi. Plaintiff has stated a vailon of the Fourth Amendment,
alleging defendants “violated [his] right to free from unreasonable seizure of personal
property,” in this case, the diary. TAC | 149.

Nevertheless, this claim is not adequafdbd because plaintiff has not stated
“specific facts to support the existee of the claimed conspiracyBuckey 968 F.2d at 794.
Plaintiff alleges Epperson, Hendricks and Hastleaentered into a conspiracy to violate

plaintiff's Fourth Amendment rights. TAC | 14®Ilaintiff also allege Epperson forwarded the

diary to Hendricks, and they discussbd contents of the diary togethed. 1 54, 55. Howevef

plaintiff has not sufficiently alleged the etaace of an agreement between Epperson and
Hendricks with respect to theitial constitutional violation, g., the unlawful search and seizu
of the diary.

In Lacey supra,the Ninth Circuit noted the conspay allegations there, regardi
one of the defendants, were conclusory bectheseomplaint failed to pwvide the scope of the
conspiracy: the role afne of the alleged conspirators, and when or how the conspiracy ope
693 F.3d at 937. Here, similarly, plaintiffdhanly provided allegations of “defendants

gratuitously show[ing] copies dle diary to friends, acquaimees and persons,” “defendants
8
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us[ing] their possession of diary to dissemirfatee, erroneous or fictional and injuries
information,” and “Hardcastle, Epperson and Ha&ldr [meeting] together with Carter.” TAC
1 148. Plaintiffs argue that the factrideastle, Epperson and Hendricks coordinated
communications and met together with plaintiff's friends demonstratesspiracy. ECF No. 7D

at 5. Though in a motion to dismiss, the factllgations of a complaint are accepted as tru¢

they still must be sufficient to raise gt to relief above @ speculative levelTwombly

550 U.S. at 555. Here, plaintiff has not met thigicency hurdle. Whileg[d]irect evidence of

improper motive or an agreement to violate arpifis constitutional right will only rarely be

available,” plaintiff still needs to articulate sffexfacts that would allow the court to draw

inferences that defendants shared a commonajakdpriving plaintif of his constitutional

rights. The mere fact the defendamése communicated together is not enough.
Accordingly, the Sacramento County dPldcer County defendants’ motions to

dismiss plaintiff's claim for conspiracy ab®th GRANTED, but with leave to amend.

B. Fourth Claim: Invasion of Privacy WitRespect to Diary Against Hardcastle

Law enforcement officers are shieldedm suit unless their conduct violates
“clearly established statutory oonstitutional rights of which reasonable person would have
known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). The quelif immunity test comprisgs
two inquiries: (1) whether the facplaintiff has alleged make out a violation of a constitutional
right; and (2) whether the right at issue wagéely established” at the time of defendant’s
alleged conductPearson v. Callaharb55 U.S. 223, 236 (2009). The court has discretion in
determining the order of deciding the two pronigk.at 240. Because qualiiemmunity is an

affirmative defense, the burden of proof initidigs with the official asserting the defense.

Harlow, 457 U.S. at 812. Here, the court lookghatsecond prong, considering whether the right

at issue was “clearly established” at the timee&fiendant’s alleged conduct, because defendant
Hardcastle does not contest the first prong.
1
1
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—

Under the second prong, the court mustmbeitge whether the constitutional righ
was “clearly established.Saucier v. Katz533 U.S. 194, 201 (200X9yerruled on other grds. i
Pearson 555 U.S. at 223. Aright is clearly estab&g when “it would be clear to a reasonable
officer that his conduct was unlawful ihe situation he confrontedld. at 202. The
reasonableness of a defendant’sdutct is judged “agaimshe backdrop of the law at the time of
the conduct.”Brosseau v. Hauge®43 U.S. 194, 198 (2004). This prong, in essence, is “an
inquiry into the objectiveeasonableness of th#iocer’s belief in thenecessityf his actions.”
Wilkins v. City of Oakland350 F.3d 949, 954 (9th CR003) (original emphasi$).In resolving
this inquiry, the court determines whether thegatkfacts, taken in tHght most favorable to
the plaintiff, show that defendanivere reasonable in their belibat their conduct did not violate
the Constitution.Wilkins v. City of Oakland350 F.3d 949, 955 (9th Cir. 2003) (citiBgucier

533 U.S. at 201). In other words, even if deferisfaactions did violate the Fourth Amendmer

—

a “reasonable but mistaken belief that [theimdoct was lawful would sult in the grant of
qualified immunity.” 1d.; see also Rosenbaum v. Washoe CA68 F.3d 1071, 1076 (9th Cir.
2011) (an officer is entitled to qualified immunityr unlawful arrest ihe had probable cause gr
if “it is reasonably arguable th#tere was probable cause for theest”) (emphasis in original).
Qualified immunity thus “provide ample protection to all butdfplainly incompetent or those
who knowingly violate the law.’ld. (quotingMalley v. Briggs 475 U.S. 335, 341 (1986)).
Hardcastle, one of the Placer County Detectlefendants, argues he is entitled|to
qualified immunity for any claim relating tavasion of privacy caused by reading and
distributing plaintiff's diary, becae plaintiff's allegations do nshow that Hardcastle knew or
had any reason to believe that the methods wasebtain plaintiff's diay were inadequate or
incompetent. ECF No. 66-1 at 5-6. Specificatardcastle argues pldiff did not allege any
facts to show Hardcastle hadyacommunications with Sacramer@ounty Deputies Epperson pr

Bustamante, who first locateohd seized the diaryd. at 6.

® “While the constitutional violation prongncerns the reasonableness of the officer’s
mistake of factthe clearly establishgatong concerns the reasoratss of the officersiistake
of law.” Torres v. City of Madera48 F.3d 1119, 1127 (9th Cir. 20X ftalics in original).

10
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Plaintiff counters he has had no oppaity to conduct discovery on what
information Placer County Detective Hendrick$ionfirst received the diary from Epperson, m
have conveyed to Hardcastle along with the di&¢F No. 71 at 4-5. Plaintiff argues the thir
amended complaint cannot be read to say ¢éestie made “appropriatequiries” about the
diary, and points to the courgsevious orders rejecting Hencks’ analogous claim for qualifie
immunity. Id. at 5 (referencing ECF No. 38 at 13).

The court agrees that the third amendechplaint does not say anything akin to
conceding Hardcastle made “appropriate ingaf about the diaryOfficers do “have an
ongoing duty to make appropriate ingagiregarding the facts receivedotley v. Parks432
F.3d 1072, 1081 (9th Cir. 2005) (en bamey'd on other grounds by United States v. Kiég§7
F.3d 1189 (9th Cir. 2012) (en banc). The lackagipropriate inquiries,” threfore, must be take

in the light most favable to plaintiff. See Pearsqrb55 U.S. at 223. As the court found with

respect to Hendricks in the prior order, ES&. 38 at 13, because the third amended complaint

does not recount what information Hardcastle resmeivom Hendricks or imply that Hardcastle
made any “appropriate inquirieabout the diary, Hardcastlenst entitled to claim qualified
immunity under the second prong asthktage of the proceedings.

At this early stage, in considering the motion to dismiss, the court accepts
plaintiffs’ allegations as true@nd is not uncommon, finds grardi qualified immunity would be
premature. The issue may be raiagdin on a motion fsummary judgmentSee Akey v.
Placer Cnty No. 14-2402, 2015 WL 1291436, at *8 (E.D. Cal. Mar. 20, 2015).

Accordingly, defendant Haodstle’s motion to dismissanhtiff's fourth claim on
the grounds of qualifiedmmunity is DENIED.

C. Sixth Claim: lllegal and Unreasonable Sgmof Malott Ranh in Violation of
California Civil Code Section 52.1 ampst Addison and Placer County

1. Addison
The California Bane Act prohibitswg person from interfering by “threats,
intimidation or coercion . . . with the exerciseenjoyment by any indidual . . . of rights

secured by the Constitution . . . .” Cal. Civade § 52.1(a). Although the Bane Act was initia
11
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interpreted as applicable ortly hate crimes, the Californsupreme Court subsequently has
broadened its application to include any amstitutional acts “sahg as those acts were
accompanied by the requisite threats, intimidation, or coercidariegas v. Cnty. of L.A32 Cal.
4th 820, 843 (2004). IMenegasthe court allowed a Bane Act claim to proceed with a feder
section 1983 claim for an unreasonable seizideat 827. While in certain respects the
functional equivalent of a section 1983 clainsteceed, a Bane Act claim requires more than

evidence of a violation of rightdavis v. City of San Jos69 F. Supp. 3d 1001, 1007 (N. D. C

2014). Additionally, if the improper means requiremeénsatisfied, therynlike section 1983, the

Bane Act can apply to statutory violationsaikdition to constitutional rights violationsd.

In Shoyoye v. County of Los Angelke€alifornia Court of Appeal considered
whether the Bane Act is satisfied “where coands inherent in the constitutional violation
alleged, as it is in an unreasonably prolonged detention, or does the statute require a shov
coercion independent from the coen inherent in the wrongful tention itself?” 203 Cal. App

4th at 958. IrShoyoyea clerical error resulted in the amliful detention of a prisoner who had

been ordered released, and th&f@aia Court of Apgeal rejected the prisoner’'s Bane Act clai
because:

[W]here coercion is inherent in the constitutional violation alleged,

i.e., an over-detention in Countyiljathe statutory requirement of

“threats, intimidation, or coercion% not met. The statute requires

a showing of coercion independdndtm the coercion inherent in

the wrongful detention itself.
Id. at 959.

After Shoyoyevas decided, the same Caliia Court of Appeal decided
Bender v. County of Los Angel@47 Cal. App. 4th 968, 968 (2013), in which an unresisting
handcuffed plaintiff was beatemd pepper-sprayed during aomgful arrest. There, the
defendants argued: “the Bane Act [did] not apply because coercion is inherent in an unlaw
arrest.” Id. at 978. ThdBendercourt concluded the defendants’ contention had no merit,
distinguishingShoyoydactually. It found the Bane Acpalied “because there was a Fourth

Amendment violation—an arrest without probacase—accompanied by the beating and pe
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spraying of an unresisting plaifitii.e. coercion that is in no wanherent in an arrest, either

lawful or unlawful.” Id. It went on:

[A] wrongful detention that is “accompanied by the requisite
threats, intimidation, or coercior*“coercion independent from the
coercion inherent in the wrongfutletention itself” that is
“deliberate or spiteful’—is a vialtion of the Bane Act. To the
extent any language in the federal cases suggests otherwise, that
language does not reflect California law.

217 Cal. App. 4th at 981 (ietnal citations omitted).

The Ninth Circuit recently has clarifiedhether a plaintiff bringing a Bane Act
claim must introduce independent evidence shgwireats, intimidation, or coercion. Lyall
v. City of Los Angeleshe Circuit found the district court hadrrectly determined a plaintiff in
search-and-seizure case had to hestablished threats or coem beyond the coercion inherer
in a detention or search in orderrecover under the Bane Ac6ee807 F.3d 1178, 1196 (9th
Cir. 2015). In reaching its dision, the Circuit referencefllen v. City of Sacrament@34 Cal.
App. 4th 41, 68-6%s modified on denial of reh{@g/ar. 6, 2015), in which the California Cour

of Appeal found that a wrongful arrest or ddéten alone does not state a cause of action under

the Bane Act, which requires a plaintiff to shbeth an (1) intentional terference or attempted
interference with a state or fedéconstitutional or legal righénd (2) that the interference or
attempted interference was by threats, intimidation or coercion. The céllgnrexpressly
stated that both are distinct elements under the BaneAen, 234 Cal. App. 4th at 68 (citing
Longval v. Commissioner of Correctidd35 N.E. 2d 588, 590-93 (1989), which analyzed thg
Massachusetts Civil Rights Act of 19@Pon which the Bane Act was modeled) plaintiff
cannot attempt to satisfy twostinct elements by establishing only one, e.g., an unlawful or
unconstitutional act. lhyall, the Circuit foundAllenrepresentative dhe clear rule emerging
from California cases, and in applying its reasgriound the district cotiin the underlying trial
court proceeding did not err ingeiring plaintiffs to show treats, intimidation or coercion
independent from acts inherent in thé¢tention and search. 807 F.3d at 1196.

Here, plaintiff alleges defendant Addisentered plaintiff's property without a

warrant, consent or exigent circumstances. TAQY However, merely interfering with a rig
13
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even if unlawfully, is not sufficient to constituéethreat, intimidation otoercion under the Ban
Act. Lyall, 807 F.3d at 1196Rather, plaintiff must demonsteathat a constitutional violation
“occurred and that the violation was accompaniethbyats, intimidation or coercion within the
meaning of the statute.Chavez v. Cnty. of KeriNo. 12-1004, 2014 WL 412562, at *8 (E.D. C
Feb. 3, 2014). In evaluating the threateninga®rcive conduct, the court must consider
“whether a reasonable person, stagdn the shoes of the plaintifijould have been intimidatec
by the actions of the defendants and haexceived a threat of violenceRichardson v. City of
Antioch 722 F. Supp. 2d 1133, 1147 (N.D. Cal. 2010) (civgarto v. Toshiba America
Electronics Components, In@74 F.3d 1276, 1289-90 (9th Cir. 2001ffi¢er’s act of kicking in
a door, using a taser and screaminglaintiff was sufficiently coercive).

Plaintiff has not alleged any such actiwith respect to defendant Addison.
Plaintiff alleges on August 20, 2013, Addison madleraat of obtaining an arrest warrant for
plaintiff in a phone conversation with plaintsfbrother. On the face of the third amended
complaint, it does not appear this threat ageanied a violation of the alleged constitutional
violation at issue here, that is, the unreasonable search of Raloth; furthermore, plaintiff
alleges the threat in supportateparate Bane Act violation, iwh the court addresses below.
And though the third amended complaint gdle that Hardcastla August 2013 told
Ferneyhough to leave the ranch with her family beeahbere would likely be a raid resulting i
gunfight, the complaint makes no allegatioattAddison knew Hardcastle made such a
statement.

Plaintiff also alleges that Addison was selected for the visits to Malott Ranch
because of his large size, and that Addison, alatigother unnamed co-defendants, wore bla
swat-type technical gear withtle or no indicia of law enforcement on these visits. TAC { 7
75. While these facts border on intimidation aondrcion, in the context alleged here they are
inherent aspects of the alleged unreasonahblelse Specifically, plaintiff has not alleged
defendant Addison used any force beyorat trecessary to affect the sear€@uompare Ruiz v.
Flores No. 14-179, 2015 WL 966148, at *11 (E.D. Cal. Mgr2015) (allegations failed to sho

defendants used force beyond that necessaffaot unlawful search where plaintiff's
14
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compliance was obtained by defendants physically restraining him and by intimidation ang
implicit threats of use addditional physical forcejyyith Heinke v. Cnty. of Tehama Sheriff's
Dep’t, No. 12-2433, 2013 WL 3992407, at *7 (E.D. Galg. 1, 2013) (allegations that
defendant intimidated by withholy nutrition and medicalare from isolated injured plaintiff t
keep him quiet about the mistreatment sufficterdemonstrate a threat, intimidation or coerc
andBender 217 Cal. App. 4th at 981dart found “a showing of coeion separate and apart
from the coercion inherent Bn unlawful arrest” wherefiicer also “deliberately and
unnecessarily beat and pepper-sprayed the istings already handcuffed plaintiff.”).

The Bane Act was “intended to adds only egregious interference with
constitutional rightsnot just any tort.”Shoyoye203 Cal. App. 4th at 959. In broadening the
Bane Act’s application to any unconstitutional attie, California Supreme Court did so “so Ig
as those acts were accompanied by the rdgulsieats, intimid@n, or coercion.”Venegas32
Cal. 4th at 843. Here, plaifftmerely repeats the same allégas that support his section 198!
claim for unreasonable searcBeeTAC 11 119-23. He has not pled a Bane Act claim.

Plaintiff has not stated a Bane Act claim for illegal and unreasonable search

2. Placer County

As for Placer County, in California, a courdgn be held liable for the negligenc
of an employee under Californi@overnment Code section 815.3ee Robinson v. Solano Cnt)
278 F.3d 1007, 1016 (9th Cir. 2002) (plaintiff mad#isient claims against individual police
officers and county under Californaw for false arrest, false imponment, assault and battery
negligence and gross negligenc&ection 815.2 provides that “[pliblic entity is liable for
injury proximately caused by an act or omissiomofemployee of the public entity within the
scope of his employment if the amtomission would, apart from thégction, have given rise to
cause of action against that employee or hisqraal representative.” Cal. Gov't Code §
815.2(a). California law in this way is different frdederal law: “Caliform . . . has rejected tf

Monell’ rule and imposes liability otounties under the doctrine fspondeat superior for acts

"Monell v. Dep't of Soc. Sery€36 U.S. 658, 690 (1978).

15
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of county employees; it grantsimunity to counties only whetbe public employee would also

be immune.”Robinson278 F.3d at 1016.

Given plaintiff has not statl a cause of action agaidsidison, the county cannagt

be held vicariously liable.
The motion to dismiss by defendants Addiisand Placer County as to plaintiff's
claim for illegal and unreasonable search in violation of Californ¥d Code section 52.1 is

GRANTED with lkeave to amend.

D. Ninth Claim: Threat to Obtain Arre8¥arrant in Violation of California Civil
Code Section 52.1 against Addison and Placer County

1.  Addison

The Bane Act also is the basis of plditgininth claim. “The essence of a Bane
Act claim is that the defendant, by the specifiragroper means (i.e. Hteats, intimidation or
coercion’), tried to or did prevethe plaintiff from doing somethinige or she had the right to d
under the law or to force the plaintiff to do someghthat he or she wamt required to do unde
the law.” Fenters v. Yosemite Chevraf§l F. Supp. 2d 957, No. 05-1630, 2010 WL 547594
*34 (E.D. Cal. Dec. 30, 2010) (quotidgustin B. v. Escondido Union School Did¥49 Cal. App.

4th 860, 883 (2007)gccord Bailey v. County of San Joaqud,1l F. Supp. 2d 1167, 1179 (E.D.

Cal. 2009). The statute expressly addresses Ygpeech alone” may provide a basis for a B3

Act claim:

()) Speech alone is not suffezit to support an action brought
pursuant to subdivision (a) or gpexcept upon a showing that the
speech itself threatens violence agaia specific person or group of
persons; and the person or groupefsons against whom the threat
is directed reasonably fears thaecause of the speech, violence
will be committed against them orelin property and that the person
threatening violence had the apparaiity to carry out the threat.

8 Subdivision (a) is set forth abov&eepage 15upra Subdivision (b) reads as follows:

“Any individual whose exercise or enjoymentr@hts secured by the Constitution or laws of t
United States, or of rights securdeglthe Constitution diaws of this state, has been interfered
with, or attempted to be intenfed with, as described inldivision (a), may institute and
prosecute in his or her own name .” Cal. Civ. Code 52.1(b).

16
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Cal. Civ. Code 52.1(j)see also Martin vVCounty of San Dieg®50 F. Supp. 2d 1094, 1108 (S.
Cal. 2009) (“although the language of § 52.1(a) dasnention ‘violence 8 52.1(j) explicitly
provides that violence is a required element whieeéthreat, intimidation or coercion’ is basec
purely upon a defendant’s statements.”).

In the recent casgllen, a California Court of Apgal found there was no section
52.1 violation where the complaialleged only a threat of arremtd confiscation of property by
the police officer. 234 Cal. App. 4th at 66). Alten, the plaintiffs specifically did not allege th
use of excessive or unreasonable forcéhkypolice or a threat of violencé&d. The plaintiffs
alleged only they “had a reasonalbelief violence would result shauthey disobey the orders
the police officers . . . .Id.

Here, plaintiff alleges that “[d]efendant Addin . . . threaten[ed] to have an arrg
warrant issued from Placer Courfity [plaintiff]’s arrest should [plaintiff] refuse to meet with

[d]efendant Addison to [d]efendant Addiss satisfaction.” TAC | 142. As illen, plaintiff

D.

[1°)

St

has not alleged Addison used excessive force or threatened him with violence. The complaint

thus lacks the factual allegaiis to support the elements reqdi of a section 52.1 claim.

2. Placer County

Here as well, given thatgihtiff has not stated a chaiagainst Addison, the county

cannot be held vicariously liable for Addiseniegligence under California Government Code
section 815.2.

The motions of defendants Addison andder County to dismiss plaintiff's clain
for threat to obtain arrest want in violation of Califonia Civil Code section 52.1 are
GRANTED, with leave to amend.

IV.  CONCLUSION

For the foregoing reasons, the court GRANTS in part and DENIES in part
defendants’ motions tdismiss as follows:
(1) The Sacramento County and PlaCeunty defendants’ motions to dismiss

plaintiff's claim for conspiracy arboth GRANTED, with leave to amend.

17

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

(2) Defendant Hardcastle’s motion to disaplaintiff's claim on the grounds of
qualified immunity is DENIED.

(3) The motions of defendants Addisand Placer County to dismiss plaintiff's
claim for illegal and unreasonable search in violation of Californidl Code section 52.1 are
GRANTED, with leave to amend.

(4) The motions of defendants Addisand Placer County to dismiss plaintiff's
claim for threat of arrest wiant in violation of Califonia Civil Code section 52.1 are
GRANTED, with leave to amend.

Plaintiff's fourth amended complaint is dugthin 21 days from the date of this
order.

IT IS SO ORDERED.

DATED: February 11, 2016.

UNIT TATES DISTRICT JUDGE
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