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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SHAVOUGUE A. MASON, No. 2:14-cv-1041 MCE AC P
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | M.L. MARTINEZ et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding pewith a civil rights action pursuant to 42
18 || U.S.C. §1983. Currently before the court @lgntiff's motion for summary judgment (ECF Np.
19 | 56) and defendants’ motion for summary judgment (ECF No. 57).
20 || 1. Procedural History
21 Plaintiff's complaint in this case was filed by the Clerk of the Court on April 28, 2014.
22 | ECF No. 1. Upon screening, themplaint was found to state claims against defendants M.
23 | Martinez, V. Martinez, Major,.ozano, Matteson, and Kyte. EG®. 8. The claims against
24 | defendants Lee, Runnels, and Good were dismeseglaintiff was given the option to either
25 | proceed against the remaining defendants or atmencomplaint._Id. Plaintiff opted to proceed
26 | without amending the complaint. ECF No. DNefendants M. Martinez, V. Martinez, Major,
27 | Lozano, Matteson, and Kyte answered (ECF INg).and filed a motion for partial summary
28 | judgment, prior to the close of discovery, basadglaintiff's alleged failure to exhaust his
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administrative remedies (ECF No. 22). TUmlersigned recommendttht the defendants’
motion for summary judgment &s the claims against defendant V. Martinez be granted, the
motion be denied as to all other claims, and thatcase proceed on the claims against defen
M. Martinez, Major, Lozano, Matteson, and Kyt&CF No. 42 at 9, 11. The United States
District Judge assigned to the case adoptedliriiengs and recommendations in full. ECF No
50. The parties were then given an opportutatifle merits-based motions for summary
judgment and their fully briefed cross-nais are now pending before the court.

[l Plaintiff's Alleqgations

Plaintiff states that on September 22, 2013y hs walking to the chapel when he was
called out of line by defendant Martinez for atine body search. ECF No. 1 at 3. Plaintiff
complied with Martinez’s orders to spread his lagd then Martinez kicked plaintiff in the righ
ankle, constituting excessive éarin violation of théeighth Amendment._Id. Plaintiff asserts
that the kick almost made him fall, but he was ableatch himself._Id. After returning to his
cell, plaintiff began to feel paim his right ankle and requestetedical attention. Id. at 3-4.
Plaintiff also filed a staff compiiat against defendant Martinez fkicking him in the ankle, 1d.
at 4. Three days after the incident, plaintifisgdaced in administrative segregation and the 1
day he was notified that his placement was a restifte staff complaint. _1d. The order to plac
him in administrative segregatiovas signed by defendant Majdd. Plaintiff asserts that he
was placed in administrative segregation in reahafor filing the complaint against Martinez.
Id. Plaintiff subsequently filed a griewee challenging his placement in administrative
segregation._lId. at 5.

On November 5, 2013, plaintiff was notifiecatiMartinez had submitted a general chr

expressing safety concerns about plaintiffineing to the genelgopulation, and he was

therefore being retained in administrative segregatid. Plaintiff was later notified that he was

being transferred to another institution. Flaintiff asserts that dendants Major, Matteson,

! The claims against V. Martinez havingpiously been dismissed as unexhausted, all
subsequent references to dMinez” refer to presently moving defendant M. Martinez.
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Lozano, and Kyte retained him in administrativgregation in retaliatio for filing grievances
and subsequently transferred him to another utgiit in order to cover up the excessive force
used by Martinez during plaintiff's body seaiaid to deter plaintiff from filing further
grievances._ld. at 5-6. Plaintiff asserts that defendants’ conduct constituted retaliation in
violation of his First Anendment rights. 1d.

. Motions for Summary Judgment

A. Plaintiff's Arguments

It is well-established that the pleadingpod se litigants are held to “less stringent

standards than formal pleadings drafted by knsy Haines v. Kerner, 404 U.S. 519, 520 (19

(per curiam). Nevertheless, “[p]ro se litigants must folloevgame rules of procedure that

govern other litigants.”_King v. Atiyeh, 814Zd 565, 567 (9th Cir. 1987) (citations omitted),

overruled on other grounds, Lacey v. Maric@uaunty, 693 F.3d 896 (9th Cir. 2012) (en banc).

However, the unrepresented prisoners’ choigadceed without counsel “is less than volunta
and they are subject to “the handicaps . . .ndete necessarily imposegon a litigant,” such as

“limited access to legal materials” as well asusces of proof.”_Jacobsen v. Filler, 790 F.2d

1362, 1364-65 & n.4 (9th Cir. 1986) (citations aniginal quotation marks omitted). Inmate
litigants, therefore, should not be held to aadtad of “strict literalnss” with respect to the
requirements of the summary judgmeue. Id. at 1364 n.4 (citation omitted).

The court is mindful of the Mth Circuit’'s more overarchingaution in this context, as
noted above, that district coudse to “construe liberally math papers and pleadings filed by

pro se inmates and should avoid applying summadgment rules strictly.” Thomas v. Ponde

611 F.3d 1144, 1150 (9th Cir. 2010). Accordingly, though plaintiff has largely complied wi
rules of procedure, the court wibnsider the record before it in its entirety. However, only tf
assertions in the motion and opposition whichehavidentiary support ithe record will be
considered.

Plaintiff moves for summarpdgment and opposes deflants’ cross-motion on the
grounds that (1) defendant M. Martinez violapdaintiff's rights under the Eighth Amendment

by using excessive force, and (2) defendMudgor, Lozano, Mattesorgnd Kyte violated
3
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plaintiff's First Amendment riglst by placing and retaining him administrative segregation ar
transferring him to another institution in retats for filing grievances.ECF No. 56 at 1, 4-7;
ECF No. 60 at 6-14. He furthergares that defendants are not gedi to qualified immunity._1d.

at 14-19.

B. Defendants’ Arguments

Defendants move for summary judgment ongraunds that (1) Martinez did not violats
plaintiff's Eighth Amendment rights because bee of force was not excessive, (2) Major,
Lozano, Matteson, and Kyte did not violate pléfis First Amendment rights because plaintiff
was placed in administrative segregation for latatie penological reasons, and alternatively,
that all defendants are entitlemiqualified immunity. ECF N. 57-1. They oppose plaintiff's
motion for summary judgment on the ground thah&g not met his burden. ECF No. 58 at 2-

V. Legal Standards for Summary Judgment

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practiftthe moving party initally bears the burden

of proving the absence of a genuine issue of natact.” In re Oracle Corp. Sec. Litig., 627

F.3d 376, 387 (9th Cir. 2010) (citing Celotexr@ov. Catrett, 477 U.S. 317, 323 (1986)). The

moving party may accomplish this by “citing to peutar parts of materials in the record,
including depositions, documents, electronicalyet information, affidavits or declarations,
stipulations (including those made for purposethe motion only), admissions, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or thatdareese party cannot produce admissible evidence t¢
support the fact.” Fed. R. Civ. P. 56(c)(1).

“Where the non-moving party bears the burdéproof at trial, the moving party need
only prove that there is an absence of evidéa&eipport the non-moving pgg's case.” _Oracle
Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).
Indeed, summary judgment should be entéiater adequate time for discovery and upon

motion, against a party who fails to make a smgvgufficient to establish the existence of an
4
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element essential to that party’s case, and on which that party will bear the burden of proo
trial.” Celotex, 477 U.S. at 322. “[A] completaltae of proof concerning an essential eleme
of the nonmoving party’s case necedgaenders all other facts immai@.” 1d. at 323. In such
a circumstance, summary judgment should “be grasdddng as whatever fore the district
court demonstrates that thergfard for the entry of summanydgment, as set forth in Rule
56(c), is satisfied.”_Id.

If the moving party meets its initial respontlp, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact adiyydoes exist._Matsushita Ele

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, B8G1986). In attentmg to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.
Civ. P. 56(c). The opposing party must demonstratetkie fact in contention is material, i.e.,

fact “that might affect the outcome of the suit under the governing law,” Anderson v. Libert

Lobby, Inc., 477 U.S. 242, 248 (1986); T.W. EleavSdnc. v. Pacific Elec. Contractors Ass’'n

809 F.2d 626, 630 (9th Cir. 1987), and ttiegt dispute is genuine, i.&the evidence is such that
reasonable jury could return a verdict for the nonmoving party,” Asote 447 U.S. at 248.

In the endeavor to establifiie existence of a factual diste, the opposing party need n
establish a material issue of fact conclusivelitsrfavor. It is sufficient that “the claimed
factual dispute be shown to requa jury or judge to resolve tiparties’ differing versions of the

truth at trial.” T.W. Elec. Serv., 809 F.2d &80 (quoting First Nat'| Bank of Ariz. V. Cities

Serv. Co., 391 U.S. 253, 288-89 (1968). Thus;pepose of summary judgent is to pierce th
pleadings and to assess the proof in ordee¢onghether there is a genuine need for trial.”
Matsushita, 475 U.S. at 587 (citatiomdainternal quotation marks omitted).

“In evaluating the evidence to determine whethere is a genuine issue of fact, [the
court] draw(s] all inferences supported by thelerce in favor of the non-moving party.” Wal

v. Central Costa Cnty. Transit Auth., 653 F.3d 9% (9th Cir. 2011) (citation omitted). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg
5
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drawn. _See Richards v. Niets€reight Lines, 810 F.2d 898, 902 (9th Cir. 1987). Finally, to

demonstrate a genuine issue, dpposing party “must do more than simply show that there i$

some metaphysical doubt as to the matéaictls.” Matsushita, 475 U.S. at 586 (citations

omitted). “Where the record taken as a whole caoldead a rational trier of fact to find for the

non-moving party, there is no ‘gaine issue for trial.”” _ldat 587 (quoting First Nat'l Bank, 39!

U.S. at 289).
On May 27, 2016, defendants served plaintithmotice of the requirements for oppos
a motion pursuant to Rule 56 of the Federal Rules of Civil Procedure. ECF No. 57-2; see

Klingele v. Eikenberry, 849 F.2d 409, 411 (@h. 1988); Rand vkRowland, 154 F.3d 952, 960

(9th Cir. 1998) (en bang¢inovant may provide notice).

V. Undisputed M¢erial Facts

The following material facts arndisputed except as noted.

At the time relevant to the complaint, plaintiff was an inmate in the custody of the
California Department of Corrections and Rehttion (CDCR) at the California State Prison
(CSP)-Solano. Defendant’s Statement of Wpdted Facts (DSUF) (ECF No. 57-3) 1 1,
Plaintiff's Statement obndisputed Facts (PSURJ 1. During this time, defendants Martinez,
Major, Lozano, Matteson, and Kyte were employed as at CSP-Solano. ECF No. 21 at 1; H
57-3 at 13 (Martinez Decl.) § 1; ECF No. 57-2at(Major Decl.) 1 1ECF No 57-3 at 30 (Kyte
Decl.) 1 1; ECF No. 57-3 at 40 (Matteson De%ll); ECF No. 57-3 at 7@.ozano Decl.) | 1.

On September 22, 2013, plaintiff was enteringdh@pel when he was called out of ling
for a random clothed body search by defendléatinez. DSUF § 2; Response to DSYR?

Martinez asked plaintiff to spread his legs and plaintiff complied. DSUF { 2; Response to

2 Located at page43-45 of ECF No. 56.

% Located at page86-92 of ECF No. 60.

* In responding to DSUF 1 2, plaintiff has alterectéxt and stated that it is disputed because
almost fell. Because the unaltered portions cUBY 2 are in line with the allegations of the
complaint (ECF No. 1 at 3) and plaintiff has nasea any dispute as tbdse portions, they will
be deemed admitted. The court will construeatterations to DSUF { 2 as disputes to those
portions of the statement.

—
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1 2. Martinez then asked plaintiff spread his legs wider. D&  2; Response to DSUF { 2.
At this point, plaintiff claims tat defendant Martinez kicked himtine right ankle. ECF 1 at 3;
Response to DSUF 1 2-3. Martirdemnies that she kicked plaiffitibut admits that she placed
her foot between plaintiff’'s legand put pressure on hight foot to indicate he should move hi
foot over further. DSUF |1 2-3. Plaintiff dmbt say anything to M&nez in response to her
conduct. DSUF T 4; Response to DSUFY 4.

The same day, plaintiff submitted a healéine request form claiming that he had
“throb[b]ing pain in R ankle after being kick@&dit by c/o Martinez whe being searched going
into chapel.” ECF No. 60 at 30. On Sepbem24, 2013, he was seendyegistered nurse, RN
Morales, regarding the healthre request. |
12. The nurse recorded that pl#if reported his pain level &/10 and observed that plaintiff
“walked with a slow steady gait, slight limpECF No. 60 at 30-31; PSUF Y 12; Response to
PSUF § 12. In 2011, before this incident, pléiftad surgery to remove bone spurs from his
right ankle. DSUF § 7; RespongeDSUF { 7. After his surgeand prior to the incident with
Martinez, plaintiff experienced chronic, intermittgratin in his right ankle due to the bone spu
and arthritis, but the pain occad only during inclement weath®rECF No. 60 at 60 (Depo
transcript 14:6-16:17).

Plaintiff also submitted an inmate grievance against Martinez which was dated Sep
22, 2013, and processed on September 25, 2EGF No. 57-3 at 16, 18; DSUF { 8; Respon
to DSUF 1 8.

i

> Plaintiff disputes DSUF { dn the ground that he almost feowever, he does not deny tha
he did not say anything to Martinez at the tiofi¢he incident and DSUF 1 4 is supported by
plaintiff's deposition testimony (EF No. 60 at 59 (Depo transcript 11:14-16)). Therefore thi
portion of DSUF | 4 is deemed admitted.

® Defendants’ characterization of plaintiff's pain fails to mention its intermittent nature, cre

the implication that plaintiff's pain was consta DSUF § 7. Accordingly, the court relies upon

plaintiff's deposition testimony, which defdants cite in support of DSUF | 7.

" Although the parties agree the appeal m@tsprocessed until September 25, 2013, it appeals

d.; PSUF 1 12; Response to PSUF (ECF No. 59) 1

IS

tembe
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from the date stamp that it was actually reediby the CSP-Solano appeals office on September

24, 2013. ECF No. 57-3 at 16, 18.
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On September 25, 2013, defendant Majonpleted a CDC 1148 Administrative
Segregation Unit Placement Notiagvasing plaintiff that he was Ibr@&g placed in administrative
segregation. DSUF { 9; PSUF 1 7. Under reasons for placement, the boxes for “presents
immediate threat to the safety of self or ottigljgopardizes integrityof an investigation of
alleged serious misconduct or criminal activity,” and “endangers institution security” were
checked. ECF No. 57-3 at 26. The descriptibthe circumstances supporting the placemen
stated that “on September 22, 2013, you submattéd2 form alleging Correctional Officer M.
Martinez utilized unnecessary force on you wkhe was conducted [sic] a clothed body sear|
of your person. You will remain in ASU pendj investigation.”_Id. The placement notice
documented that plaintiff was not retained imaastrative segregation falisciplinary reasons.
Id. The bottom portion of the notice, whiatas completed by non-defendant Capt. Mitchell,
states that a decision had been made torbta in administrative segregation “pending
completion [of] investigation o excessive UOF.”_Id.

Pursuant to the California Code of Reguas, an inmate “shall be immediately remov

from the [general population] and placed in adstnative segregation” vém his presence in thg

general population “presenéin immediate threat the safety of the innt@ or others, endangers

institutional security or jeopardizes the integofyan investigation.” Cal. Code Regs. tit. 15, &
3335. The parties dispute whether § 3335 requal&idtiff to be placed in administrative
segregation and whether it was the basis ®placement. DSUF {{ 10-11; Response to DS
19 10-11.

On October 2, 2013, plaintiff was taken to an Institutional Classification Committee
meeting regarding his placement in administrasiegregation. DSUF § 12; Response to DSU
12. Defendants Matteson and Kyte were preasrtommittee members during the ICC hearif
DSUF 1 12; PSUF § 11. Defendants Major andaom were not preseat the ICC hearing.
ECF No. 57-3 at 45. The ICC decided to refdaintiff in administative segregation and
recommended a 60-day extension of his placéemBSUF  12; PSUF § 11. According to the
report, petitioner was initiallplaced into administrative sexgation “due to Pending [sic]

investigation into unnecessary ¢erutilized by C/O M. Martinez"ral that he would be “retaine
8
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in ASU pending Facility investigation.” ECF N&§7-3 at 35. The reportfiner states that he
was placed in administrative segregation “to prafeetintegrity of an inv&igation into possible
staff misconduct” and specificallgentifies the excessive forcdegjed in his appeal. Id.

On October 14, 2013, plaintiff filed another inmappeal, this time stating that he had
been placed in administrative segregation beead the staff complaint he filed regarding
Martinez. DSUF  16; PSUF { 5.

On October 21, 2013, Martinez wrote a “Gen€ratono” requesting thatlaintiff not be
released back to the general population at CSP-Solano and thar&eslerred to another
institution. DSUF ] 17; ResponseD&UF § 17. The chrono stated that

[i]f Inmate Mason is released dlato the general population at
CSP-Solano, | feel Inmate Masorwd attempt to manipulate this
writer, by making other false statents against me, in an attempt
to prevent me from conducting njgb duties as a Correctional
Officer. Additionally, | feel hewould also attempt to manipulate
other Staff Members in the same manner, which would jeopardize
the Safety and security of tistitution, staff, and inmates.

ECF No. 57-3 at 63.

On November 5, 2013, plaintiff was isswebther Administrative Segregation Unit
Placement Notice retaining him in administrateegregation based on the information in
Martinez’s general chrono. DSUF | 18; Passe to DSUF Y 18. According to the placemen
notice, plaintiff was retained in administratisegregation “due tGorrectional Officer M.
Martinez’s concerns for staff safety” and thatwees initially placed in administrative segregat
“pending an investigation intallegations Officer Martinez utded unnecessary force.” ECF N
57-3 at 37. Under reasons for placement, the btoe‘presents an immediate threat to the
safety of self or others” arféndangers institution securitylere checked. Id. The bottom
portion, which was completed by defendant Kytates that the placement was not for
disciplinary reasons and that weuld be “retain[ed] pending ICCv®w and TX consideration.
Id.

On November 12, 2013, defendant Lozano reewand signed theecond-level respong
to plaintiff’s first grievance.ECF No. 57-3 at 17, 49-50. Thesponse stated that the inquiry

found that Martinez “did not viake CDCR policy with respect tme or more of the issues
9
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appealed. Appellant has failed to provide colimmeevidence of staffnisconduct.”_Id. at 49.
On November 13, 2013, plaintiff attendedl&@€ hearing to review his continued
retention in administrative geegation. DSUF § 19; Response to DSUF { 19. Defendants
Lozano, Major, Kyte, and Matteson were preskmntng the meeting as members of the ICC.
DSUF 1 19; Response to DSUF 1 19. The IGQidmenoted that plaiiff was last seen on
October 2, 2013, and had been “retained pendivgstigation into possible staff misconduct.
ECF No. 57-3 at 47. It went da state that plaintiff's alleg@ns regarding Martinez’s conduct
were “reviewed through the Administrative review process and the allegations are
unsubstantiated.” Id. The repstated that plaintiff had recesd another placement notice as p
result of Martinez’s safety coams and that Martinez had reqesthat he be transferred to
another institution._ld. TheCIC determined that plaintiff shalibe retained in administrative
segregation and recommended a ndvease transfer to another ingtion. Id. At the time of
the ICC hearing, Major, Kyte, Matteson, and Lozano were unaware that plaintiff had filed an
administrative appeal challenging his placenieradministrative segregation. DSUF %22,
On December 6, 2013, appeals coordinator elta interviewed @intiff regarding his
inmate appeal about his placement in administadagregation. DSUF § 16; Response to D$UF
1 16. Plaintiff's appeal was subsequewli@nied on December 9, 2013, by Lozano acting on
behalf of Warden Arnold. DSU¥ 16; PSUF 1 10; ECF No. 57a856, 59-61. Estrella did not
routinely contact or intervie ICC members when responditigappeals such as the one
submitted by plaintiff and if she had cortiedt any ICC members, it would have been
documented in the response, which does notateithat anyone othehan plaintiff was

contacted regarding the appeal. BO 57-3 at 53 (Estrella Decl.) | 6.

® Plaintiff states that hleas no knowledge whether the defants knew that he filed an
administrative appeal regarding his placememtdministrative segregation. Response to DSUF
1 22. “[F]ailure to remember and lack of kredge are not sufficient to create a genuine

dispute.” Fed. Election Comimv. Toledano, 317 F.3d 939, 950 (9th Cir. 2002) (holding that
“[t]he district court was entitled to treaildts challenged on these grounds] as established for
purposes of summary judgment”). Plaintiff pasvided no evidence to contradict defendants’
assertion they were unaware odipliff's appeal. Therefore, aintiff’'s objection is overruled and
DSUF { 22 is deemed admitted.

10
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VI. Discussion

A. Excessive Force Claim

“In its prohibition of ‘cruel and unusugunishments,’ the Eighth Amendment places
restraints on prison officials, who may not use excessive physical force against prisoners.

Farmer v. Brennan, 511 U.S. 825, 832 (1994)n@iHudson v. McMillian, 503 U.S. 1 (1992)).

“[W]henever prison officials stanalccused of using excessive physical force in violation of tf
[Eighth Amendment], the core judal inquiry is . . . whether fee was applied in a good-faith
effort to maintain or restore discipline, or maliciously and sadistically to cause harm.” Hud

503 U.S. at 6-7 (citing Whitley. Albers, 475 U.S. 312 (1986)).

When determining whether the force was asoee, the court looks to “the extent of
injury suffered by an inmate . . ., the need faplecation of force, the relationship between tha
need and the amount of force used, the threastnably perceived by thesponsible officials,’
and ‘any efforts made to temper the severitg &drceful response.” Id. at 7 (quoting Whitley,
475 U.S. at 321). The extent of injury sufferedioy plaintiff may indicateéhe amount of force
applied. _Wilkins v. Gaddy, 559 U.S. 34, 37 (2010).

While de minimis uses of physical force generally do not implicate the Eighth
Amendment, significant injury need not be eviddecause “[w]hen prison officials maliciousl
and sadistically use force to cause harm, conteanpastandards of decenajways are violated.

Hudson, 503 U.S. at 9 (citing Whitley, 475 U.S. at 327).

[However,] not every malevolentuoh by a prison guard gives rise

to a federal cause of action. The Eighth Amendment’s prohibition
of ‘cruel and unusual’ punishmentnecessarily excludes from
constitutional recognitionde minimis uses of physical force,
provided that the use dbrce is not of asort repugnant to the
conscience of mankind. An inmatého complains of a ‘push or
shove’ that causes no discerniblgung almost certainly fails to
state a valid excessive force claim. Injury and force, however, are
only imperfectly correlated, and is the latter that ultimately
counts.”

Wilkins, 559 U.S. at 37-38 (internal citatioasd some internal quotation marks omitted).
Excessive force cases often turn on credibility determinations, and “[the excessive

inquiry] nearly always requiresjary to sift through disputedattual contentions, and to draw
11
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inferences therefrom.”_Smith v. City of iHet, 394 F.3d 689, 701 (9th Cir. 2005) (alteration

original) (quoting Santos v. Gates, 287 F.3d &83 (9th Cir. 2002)). Therefore, “summary

judgment or judgment as a matter of law in exaesBirce cases should be granted sparingly,
Id. (quoting_Santos, 287 F.3d&i3). The Ninth Circuit hatheld repeatedly that the

reasonableness of force used is ordinarily a gprest fact for the juy.” Liston v. County of

Riverside, 120 F.3d 965, 976 n.10 (9th Cir. 1997) (citations omitted).

1. Injury Suffered by Plaintiff

The nature and extent of pléifis injury, while not dispositive, must be considered in

determining whether the evidensgpports a reasonable inferencat tthefendants’ alleged use of

force was motivated by malicious or sadistic imteHudson, 503 U.S. at 7. “An inmate who id
gratuitously beaten by guards does not lose higyato pursue an excessive force claim mere

because he has the good fortune to escape withoatis@njury.” Wilkins, 559 U.S. at 38. “Th

absence of serious injury isattefore relevant to the Eighth AAmdment inquiry, but does not end

it.” Hudson, 503 U.S. at 7.

Plaintiff alleges that he was kicked irethght ankle by Martiez during a clothed body
search on September 22, 2013, and afterwardseegeeriencing dull pain and swelling in his
ankle. ECF No. 1 at 3-4. He submitted a tieadre request the same day and was seen by
Morales two days later on September 24, 2013. ECF No. 60 at 30; PSUF { 12; DSUF | 6
appointment, RN Morales observédt plaintiff “walked with aslow steady gait, slight limp”
and reported his pain level &/10. ECF No. 60 at 30; PSUF { 12; Response to PSUF { 1

Defendants argue that plaintiff does notdany ongoing injuries as a result of the

incident (ECF No. 57-1 at 6), but an injury dowes have to be permanent to be indicative of

excessive force. They also allege that pl#idid not seek medical attéon until two days aftef

the incident._Id. However, this assertion isedily contradicted by theecord which shows that
plaintiff requested medical attention on the saag as the incident; he just was not seen unti
two days later. ECF No. 60 at 30. As an itenalaintiff was not abléo go and see a doctor
whenever he wanted, and the record showshthairomptly took action to secure medical

attention. Defendants further arghat plaintiff did not complain ony pain or react at the tim
12
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of the incident and imply that any pain plafhéxperienced in his right ankle was due to his
previous surgery and arthritisot the incident with MartinezECF No. 57-1 at 6. However,

plaintiff alleged in his verified complaint thhe experienced pain aotbserved swelling as soo

-

as he returned to his cell aftbe incident, not that he experead it immediately. ECF No. 1 a
3-4. Plaintiff has personal knédge of his visible and non-visible injuries and the medical
records support his allegationsloreover, the evidence shows that plaintiff was not in any pain
prior to the incident with Mairtez and that at the time of the encounter, his chronic pain only
occurred when there was inclement weatlt&€F No. 60 at 60 (Depo transcript 15:7-16:8).
There is no evidence that weathesveafactor at the time of thecident. Accordingly, Martinez
cannot prevail simply on the thediyat plaintiff's injury wasde minimis or non-existent.
Taken in the light most favorable plaintiff, the evidence shvs that he suffered injuries
that would support his claim thitartinez used force against hiritven taking the evidence in
the light most favorable to defendants, the court fthds this factor weighs plaintiff's favor.

2. Malicious and Sadistic Force

In determining whether there has beerEaghth Amendment viol#on, the standard is

“malicious and sadistic force, not merely objectively unreasonable force.” Clement v. Gomez,

298 F.3d 898, 903 (9th Cir. 2002); Hudson, 503 U.S.(abt every malevolent touch gives risg

D

to an Eighth Amendment claim). Rather, “[tjJBght Amendment’s prohibition of cruel and
unusual punishments necessarily excludes from constitutional recogl@tienimis uses of
physical force, provided that thuse of force is not of a sagpugnant to the conscience of
mankind.” Hudson, 503 U.S. at 9-10 (quotingitidy, 475 U.S. at 327internal quotation
marks omitted).

According to both parties, plaintiff wasrmoplying with Martinez’s verbal commands.

DSUF 1 2; ECF No. 1 at 3. Under plaintiff's viers of events, Martinez &ked him in the ankle

so he would spread his legs wider. PSUF { 4. However, defendants do not allege that Martine:

had any reason to suspect thaimiff would not contnue to comply with her verbal commands
or that he posed any threat. Accordingly,rg gould reasonably find that Martinez’s conduct

was unnecessary and thus “excessivdigint of plaintiff's compliance.
13
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However, a finding that Martinez used unreastmédrce is insufficient to state a claim
under the Eighth Amendment. To survive summadgment, plaintiff must demonstrate that

Martinez’s conduct was rfieious and sadistitor the purpose of causing harm. Hudson, 503

U.S. at 7. Even under plaintiff's version of fad#tgrtinez kicked him in the ankle in an effort {o

complete the body search. Ma#z then performed the bodgasch on plaintiff and let him
return to the line. Response to DSUF § 2. Bamseplaintiff's version of facts, Martinez’'s use
force was certainly unreasonable. However npiifails to demonstrate that Martinez had
malicious intent, which “necessarily involves a mouépable mental state than that required f
excessive force claims arising under the Fourth Amendment’s unreasonalnesseestriction.”

Clement, 298 F.3d at 903 (citing Graham v. O’Connor, 490 U.S. 386, 398 (1989)). Even i

plaintiff's allegation that Martinez kicked him the ankle is true, thigllegation alone does not

lead to the inference that Martinez’s conduct wadicious and sadistic for the very purpose of

causing harm. Plaintiff has presented no circantsl evidence that would support an inferer
Martinez acted for the purpose of causing him phys$iaain. Under either party’s version of th
facts, Martinez’s conduct wdsr the purpose of effectivelyonducting the body search, and a
jury would be unable to find that it was motivatadmalicious or sadistic intent, as required b
the Eighth Amendment.
3. Conclusion
For the reasons set forth above, the court fihdsplaintiff fails tostate a claim that

Martinez’s conduct violated his Eighth Amenem rights. Summary judgment on plaintiff’s

ce

e

Eighth Amendment claim should therefore be granted for defendants and denied for plaintiff.

B. Retaliation Claim

“Within the prison context, a viable claim Birst Amendment retaliation entails five
basic elements: (1) An assertion that a statw &mok some adverse action against an inmate
because of (3) that prisoner’s protected condard, that such action (4) chilled the inmate’s
exercise of his First Amendmemghts, and (5) the acin did not reasonablgdvance a legitimat

correctional goal.”_Rhodes Robinson, 408 F.3d 559, 567-68 (9th Cir. 2004) (footnote and

citations omitted).
14
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Under the first element, plaintiff need rpybve that the allege@taliatory action, in

itself, violated a constitutiomaight. Pratt v. Rowland, 66.3d 802, 806 (1995) (to prevail on a

retaliation claim, plaintiff needot “establish an independesgnstitutional interest” was

violated); see also Hines @omez, 108 F.3d 265, 269 (9th Cir.1997) (“[P]risoners may still G

retaliation claims on harms that would not eatkie process concerf)sRizzo v. Dawson, 778

F.2d 527, 531 (9th Cir. 1985) (transfer of prisaimea different prison constituted adverse acti
for purposes of retaliation claim). The interesgmizable in a retaliation &im is the right to be

free of conditions that would not have been imposed but for the alleged retaliatory motive.
However, not every allegedlylaerse action is sufficient taugport a claim for retaliation under,

§ 1983._Watison v. Carter, 668 F.3d 1108, 1114 (9th20iL2) (harm must be “more than

minimal” (quoting_Rhodes, 408 F.3d at 568 n.11)); Bell v. Johnson, 308 F.3d 594, 603 (6th

2002) (“[S]Jome adverse actions are so de mininastiey do not give se to constitutionally

cognizable injuries.” (citing ThaddeusyX Blatter, 175 F.3d 378, 396 (6th Cir. 1999))).

To prove the second element, retaliatory netplaintiff must showhat his protected
activities were “the ‘substantiadr ‘motivating’ factor bemd the defendant’s conduct.”

Brodheim v. Cry, 584 F.3d 1262, 1271 (9th Cir. 20@®me internal quotation marks omitted)

(quoting_Soranno’s Gasco, Inc v. Morgan, 874 A.21l0, 1314 (9th Cir. 1989)). Plaintiff must

provide direct or circumstauti evidence of defendant’s alled retaliatory motive; mere

speculation is not sufficient. McCollum v. ICBep’t of Corr. and Rehab., 647 F.3d 870, 882

(9th Cir. 2011) (quoting Allen v. Iranon, 2&33d 1070, 1077 (9th Cir. 2002)); Wood v. Yordy

753 F. 3d 899, 905 (9th Cir. 2014) (citations omittelt) addition to demonstrating defendant’
knowledge of plaintiff's protected conduct, esirastantial evidence of mige may include: (1)
proximity in time between the protected condaretl the alleged retatian; (2) defendant’s

expressed opposition to the protected condudB)oother evidence showing that defendant’s

ase

on

Cir.

\°£J

reasons for the challenged action were false or pretextual. McCollum, 647 F.3d at 882 (quoting

Allen, 283 F.3d at 1077).
The third element includes prisoners’ Fitsnendment right t@access to the courts.

Lewis v. Casey, 518 U.S. 343, 346 (1996). Whilegmess have no freestanding right to a pris
15
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grievance process, Ramirez v. Galaza, B34l 850, 860 (9th Cir. 2003), “a prisoner’s

fundamental right of access to the courts asgn his ability to access the prison grievance

system,” Bradley v. Hall, 64 F.3d 1276, 1279 (8ih. 1995), overruled on other grounds by

Shaw v. Murphy, 532 U.S. 223, 230 n.2 (2001). Because filing administrative grievances

initiating civil litigation are protected activities,ig impermissible for prison officials to retaliate

against prisoners for engaging in thasavities. Rhodes, 408 F.3d at 567.

Under the fourth element, plaintiff need not demonstratetal ‘chilling of his First
Amendment rights,” only that defeanlt’s challengedanduct “would chillor silence a person o

ordinary firmness from future First Ameément activities.”_Rodes, 408 F.3d at 568-69

(emphasis in original, citation and internal quotation marks omitted). Moreover, direct and
tangible harm will support a retaliation claim eweithout demonstratioof a chilling effect on
the further exercise of a prisoner’s First Ameeatrights._Id. at 567 n.11. “[A] plaintiff who

fails to allege a chilling effect nyastill state a claim if he allegehe suffered some other harm”

a retaliatory adverse action. Brodheim, 584 RB#H269 (citing Rhodes, 408 F.3d at 567 n.11).

Regarding the fifth element, the Ninth Circhés held that preseng institutional order,
discipline, and security are legitate penological goals that, if they provide the motivation fo

official act taken, will defeat a claim of retal@t. Barnett v. Centoni, 31 F.3d 813, 816 (9th (

1994) (citing_Rizzo, 778 F.2d at 532Vhen considering this finah€tor, courts should “afford
appropriate deference and flexibility’ to prisoriicgls in the evaluatioof proffered legitimate
penological reasons for conduct alleged to bdiagbay.” Pratt, 65 E3d at 807 (quoting Sandin
v. Conner, 515 U.S. 472, 482 (1995)). Plaintiff bears the burdereadiply and proving the
absence of legitimate correctional goals fdeddant’s challenged conducPratt, 65 F.3d at
806.

Defendants argue that plaintiff's retaliatiomich must be dismissed because plaintiff
placed in administrative segregation pursuanfi¢oregulations and for legitimate penological
purposes. ECF No. 57-1 at 7-8; ECF No. 58 aPlintiff argues that defendants Major, Loza

Kyte, and Matteson placed him in administratsegregation, and subsequently ordered his

transfer to another ingtition, as retaliation for filing the statbmplaint against Martinez, as we

16
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as grievances regarding his placement in adinative segregation. ECF No. 56 at 6-7; ECF [No.

60 at 9-14. He further allegesatithese defendants also kephhin administrative segregation

and transferred him because of Martinez’segal chrono, which she wrote because she knev

that it would cause plaintiff to be retaliated agaiby her supervisors. ECF No. 56 at 5; ECF|No.

60 at 8.

1. Adverse Action and Chilling Effect

To state a cognizable retaliatiolaim, a prisoner must shaWwat a state actor took some
adverse action against him. Rhodes, 408 F.564t In this case, plaintiff was placed in
administrative segregation and subsequently tearesf to another instition. The Ninth Circuit
has established that placement in administrative segregation constitutes adverse action far

purposes of retaliation. Shegar. Quillen, 840 F.3d 686, 688 (9th Cir. 2016) (noting there was

no dispute that the prisoner’s placement imemistrative segregatiomwas an adverse action);

Watison v. Carter, 668 F.3d 1108, 1115 (9th Cir. 2@h8)ding that placing a prisoner in

administrative segregation constitutes adverse acti®milarly, the courts have also held that
transfer to another prisomstitutes adverse action. RizZ@8 F.2d at 531-32 (transfer of
prisoner to a different prison constituted adeeaction for purposes of retaliation claim);
Brodheim, 584 F.3d at 1270 (mere threat of tramsfg an inmate to a different prison may
constitute adverse action).

To show a chilling effect, a plaintiff does rfdve to show that his speech was actually
inhibited, “but rather that thedverse action at issue ‘would chatl silence a person of ordinary
firmness from future First Amendment adiies.”” Brodheim, 584 F.3d at 1271 (quoting
Rhodes, 408 F.3d at 568-69). Direct and tamgitarm will support a retaliation claim even
without demonstration of a chilling effect on thether exercise of a paser’'s First Amendment
rights. Id. at 1270 (quoting Rhodes, 408 F.386at n.11). For an inmate to show a chilling

effect through direct and tangible harm, the hasad only be more than minimal, Watison, 668

F.3d at 1114 (citations omitted), and the Ninth Giirbas held that placement in administrativg

U

segregation is “significantly more than minimakid therefore sufficient to constitute a chilling

effect, Shepard, 840 F.3d at 691 (concluding that agowd find that the threat of administrative
17
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segregation would chill a pens of ordinary firmness from complaining about officer
misconduct).

Accordingly, plaintiff's placement in adminrsttive segregation and transfer satisfy bo
the adverse action and chilliedfect prongs of the test.

2. Retaliatory Motive

Plaintiff must show that his ptected activities were a “substatit or “motivating” factor
behind the defendants’ challenged condiBriodheim, 584 F.3d dt271. Retaliation is

actionable even if the act, taken for a diffener@son would have been proper. Mt. Healthy C

Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 2283-84 (1977). However, the defendant may

prevail if he shows that he would have reactiedsame decision absent the protected condu

Id. at 287.

Plaintiff alleges that after he filed the complaint against Martinez, Major placed himii

administrative segregation on September 25, 2013ahaton for filing the complaint. ECF N
1 at 4. Then, at the October 2, 2013 ICC mgpan his placement, Kyte, Lozano, Major, and
Matteson chose to retain him in administrativgregation, also in retaliation for filing the staff
complaint against Martinez. Id. at 5. Pldfirdubsequently received another administrative
segregation placement notice on November 5, 20b&h was partially completed by Kyte anc
based on safety concerns voiced by Martinelz, HCF No. 57-3 at 37At plaintiff's second
committee hearing on November 13, 2013, Kytedrm, Major, and Matteson chose to retain
him in administrative segregati and recommended that he nsferred to anber facility.
ECF No. 1 at 5-6; ECF No. 57-3 at 28. Hairls that the second placement notice and the
results of the second hearing were due to defégsdataliating against him for filing a complait
about his first placement noticacahearing. ECF No. 1 at 5-6.

As an initial matter, the record shows that cant to what plaintiff appears to claim in t
complaint, defendants Major and Lozano were not part of the committee that decided to re
him in administrative segregah on October 2, 2013. ECF No/-3 at 35. Therefore, with
respect to the September 25, 2013 placement, ffaimétaliation claim against Major is limitec

to the initial placement in admistrative segregation. As fapnzano, he signed the second-lev
18
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response to plaintiff's appeahallenging the September 25, 2013 placement and subsequer
retention. _Id. at 59-61. Thappeal was denied. 1d. Accongjly, any retaliation claim against
Lozano related to the initial retention in adminigt@ segregation is limitéto his denial of the
appeal challenging the retention.

In response to plaintiff'slegations, defendants argue tipintiff's September 25, 2013
placement in administrative segregation and thelar 2, 2013 decision to retain him therein
were required by California Code of Regulatiditte 15, § 3335 in order to protect plaintiff's
safety and the integrity of the investigation itite staff complaint against Martinez. ECF No.

57-1 at 7. Section 3335 states that

[wlhen an inmate’s presence in mstitution’s General Population
(GP) presents an immediate threat to the safety of the inmate or
others, endangers institonal security or jeopardizes the integrity

of an investigationof an alleged serious misconduct, criminal
activity, or the safety of any person, the inmate shall be
immediately removed from the GP and placed in administrative
segregation.

Cal. Code Regs. tit. 15, § 3335. However, asNinth Circuit recently pointed out in Shepard
supra, “section 3335 says nothing about reporssadf misconduct.” 840 F.3d at 689. In fact,
“[t]he regulation lists [only] thee predicates that, if met, require placing an inmate in
administrative segregation: threat to safetyangering institutional sarity and jeopardizing

the integrity of an investigation.” Id.i{mg Cal. Code Regs. tit. 15, § 3335(a)).

o

In Shepard, the plaintiff was placed into adrsirative segregation after filing a complaint

alleging that an officer had “roughed him up durjag] escort.” 1d. at 688. The defendant
argued that 8 3335 was nondiscretioy and therefore inmates who allege serious staff
misconduct must be placed in administrasegregation. Id. &89. The Ninth Circuit
summarized the defendant’s argument as folid#n allegation of serious officer misconduct
triggers an investigation. An inmate’s pgase in the general poptitan will jeopardize that
investigation. Therefore, [defendant] didn’apé [plaintiff] in administrative segregation
because of any protected conduct. He did dotmply with the regulation.”_Id. The court was
unconvinced and went on to state that

I
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[a]n allegation of serious staff miscondumiuld trigger one of
these predicates, but nowhere sldbe regulation direct prison
officials to placeall inmates who complain about mistreatment in
administrative segregation. Whem inmate complains of staff
misconduct, the official must deteine whether leaving the inmate
in the general population will eate safety, security or
investigation-related concerns.

Id. (emphasis added). The Ninth Circuit ultimatedld that there were issues of fact as to
whether the defendant’s relianoe 8 3335 was genuine or preteattand remanded the case tQ
the district cour. Id. at 690-91.

There are a number of similarities betweenftrcts in this case and those in Shepard.
Plaintiff, like Shepard, was placed into adminiBt#&segregation after filing a complaint allegi
that a staff member used esgs@re force against him. Witlespect to the September 25, 2013
placement and October 2, 2013 retention in adstretive segregation, defendants here, as in
Shepard, claim that the decisions to place andéhrptaintiff in administrative segregation were
nondiscretionary. ECF No. 57-1 at 7-8. Howeteey similarly provide only the general
justifications that an allegatn of serious staff misconduct reqgs administrative segregation
placement to protect inmate and institutional sadeiy the integrity of the investigation. ECF
No. 57-3 at 22 (Major Decl.) 11 %, ECF No 57-3 at 31-32 (Kyfeecl.) 11 4, 7; ECF No. 57-3
41 (Matteson Decl.) 1 4, 7. There is no sped@fidence that these were valid concerns in
plaintiff's case. Defendants have also faileghtovide sufficient evidence for this court to
“conclude whether officers automatically applg tlegulation to all inmates who allege seriou

staff misconduct® Shepard, 840 F.3d at 692. As was the Ninth Circuit in Shepard, the

undersigned is unable to find that § 3335 masdialaintiff's placement in administrative
segregation in this case. Howevaefendants’ failure to showah8§ 3335 was in fact mandato
does not end the discussion because plaintiff miligprstvide evidence thathe decision to placs

and retain him in administration w#ased on retaliatory animus.

® In finding a lack of evidenc® support the existence of suglpolicy in_Shepard, the Ninth
Circuit commented that “we seriously doubt thath a policy, if it ifact exists, would
withstand constitutional scrutiny.” 840 F.3d at 692.

20
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Despite the similarities between this case @hdpard, there are also material differeng
Like the defendant in Shepard, the defendants frenade evidence that it was their belief thaf
they were required to place pisif in administrative segregatn because of the nature of the
allegations he made against Martinez and thedresce is limited to theiown declarations. EC
No. 57-3 at 22 (Major Decl.) 11 %, ECF No 57-3 at 31-32 (Kyfeecl.) 11 4, 7; ECF No. 57-3
41 (Matteson Decl.) 11 4, 7; Shepard, 840 F.3Bat90 (defendant’s own declaration was on

evidence that prison officials treat § 3335 as nomeéigmary when an inmate claims excessiv

use of force or that, at a minimum, defendarieled it to be nondiscretionary). But unlike the

plaintiff in Shepard, plaintiff here offers no evidence that would contradict defendants’ stat
motives. Id.

In Shepard, the plaintiff alieed that after he verbalgomplained about the use of
excessive force, the defendant “offered to ‘maybe . . . work something out’ and suggested
Shepard recant his statement agg[the officer].” 840 F.3d at 68&hepard further claimed th
when he persisted, the defendant told him iegtwould be placed in administrative segregati
for reporting [the officer]” and that when If@lowed through with filing a complaint he was

placed in administrative segregation the same tthy Plaintiff here has made no allegations t

any of the defendants made comments that wiodidate their decisionsere based on a desirg

to retaliate against him for filing a complaintaagst Martinez. ECF No. 1 at 4-6; ECF No. 571
at 55-58 (inmate grievance); ECF No. 60 at 5, 8-12.
There were also discrepancies in the docuntienten Shepard that do not exist here. |
Ninth Circuit found that only two of the foweasons marked on Shepard’s administrative
segregation placement notice were consistettit the defendant’s story on appeal, and the
placement notice indicated that plaintiff wasngesent to administrative segregation for
disciplinary reasons. Shepard, 840 F.3d at 69€xe, the documentation for the placement

notice and ICC hearing show that pléfitg placement was non-disciplinafy are internally

10" Although the classification chrono does notliEiy state that plaintiff's placement was nor
disciplinary, it reflects that he was placed inrlwgroup D1/D, which is a non-disciplinary statt
Compare Cal. Code Regs. tit. 15, § 3044(b)(6) (2048 id., § 3044(b)(7). Plaintiff argues th
(continued)
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consistent, and are consistent with the exglanaiven by defendants in their declarations.
Although there is no specific Elence that defendants’ concerns of witness tampering and
negative interactions between plaintiff and Martineze warranted at thitage, neither is there
evidence to contradict defendantlaims that their decisiongere based upon these general
principles of correctional safety.

With respect to Lozano’s denial of plaififis8 grievance alleging he was being improperly
held in administrative segregation, plaintiff hasodflailed to establish gmetaliatory motivation.
The record shows that the respems the appeal was drafted Ippaals coordinator Estrella, and
there is no evidence that Lozano deviated fEstrella’s recommendedsgonse or to support an
inference that the denial wasrigtaliation for filing appeals.

Plaintiff unsuccessfully attempts to create essaf fact relating to his initial placement
and retention in administrative segregatiorclayming defendants violatl policy. He argues
that the failure to follow department policytlvirespect to excessive force claims and to
interview his witnesses is evidence of retaliatmigtive. ECF No. 56 at 7-8; ECF No. 60 at 9-[L2.
However, beyond the allegation that Majaienviewed him on September 24, 2013, plaintiff

offers no evidence that any of the defendargse involved with, oresponsible for, the

investigation into the allegeexcessive use of force. Id. In faoe specifically identifies Lt. Lee

a non-defendant, as the officespensible for the investigatiomea interviewing witnesses. EC
No. 60 at 9-10; ECF No. 60 at 63 (Depo transcript 26:21-25).

As for the alleged interview by Majon September 24, 2013, although this creates a
dispute as to what date Major bemaware of plaintiff’'s allegatiorts the dispute is not
material, nor does it establish retaliatory motifaintiff has never alleged that Major threatened

to put him in administrative segregation if he filed a staff complaint, and in fact states that

defendant Major “requested that [he] write out, again, what happened on the day of September

22, 2013, give it to [plaintiff's] bilding officer, Stott, and havieim bring it back to him (Lt.

he was initially placed on disciplinary statbsi fails to point to any evidence of this.
' Major states he did not become aware ofillegjations of excessive force until September (25,
2013. ECF No. 57-3 at 4®ajor Decl.) 1 5.
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Major).” 1d. at 54. Plaintiffs declaration indicates that Majwas aware of pintiff's staff
complaint and that rather expressing oppositoplaintiff's protected conduct, he was
encouraging plaintiff to make sure the incitlevas properly documented and reported. Id.
Although the court is troubled by allegatiahsit the procedures for documenting an
investigation into an alleged use of exces$iree were not followed, especially the apparent
loss of the recording of plaintiff’interview by Major, plaintiff fas to show who was responsible
for these failures. In any event, they do ntalelssh retaliatory motive Plaintiff's reliance on

Cornell v. Woods, 69 F.3d 1383 (8th Cir. 1995), ar goint is misplaced. In Cornell, the

Eighth Circuit did find that the failure to folloprocedures supportediading of retaliatory
motive. Id. at 1388-89. However, the facts in @llirare easily distinguishable from the facts|at
hand.

The plaintiff in Cornell was promised immunityom discipline if he cooperated in the

investigation of an officer charged with violagimultiple rules related to transactions between

=

officers and inmates and their families. Id. at 1386. Based on information from the plaintif
regarding an agreement they made, the officerimigestigated and ultimately forced to resign

Id. The defendant in Cornell was the offisaunion steward and was made aware of the

plaintiff's participation through #investigation._Id. After the offending officer was forced t¢

A4

resign, the defendant issued the plaintiff aigigtary report for violating the rule banning
contracts between inmates and employees.Tha report was issued outside the permissible
timeframe for issuing disciplinamgports and despite confirmari that the plaintiff had been

promised immunity._Id. at 1388. Upon issuaatéhe disciplinary report, the plaintiff was

\U
(7]

immediately transferred to a maximum securityliggiwhich violated the guideline that inmats
were normally to remain in their curtemousing assignment pending resolution of the
disciplinary. 1d. Though prison officials claimed the transfer was to teilthe investigation, it
was determined that no investigation took platerahe transfer. 1d. The failure to follow
policies in_Cornell clearly supported an inferenteetaliatory motive becae the issuance of the
disciplinary outside the approprigiemeframe indicated the ontgason for its issuance was the

officer’s forced resignation and the unusualediate transfer of plaintiff to a maximum
23
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security facility implied that hevas being punished for his roletime officer’s termination. The
alleged policy violations in this case do not appear to have anything to do with plaintiff’s

placement in administrative segregation or transfer to another prison.

Regarding the second decision to place and retain plaintiff in administrative segregation,

plaintiff has also failed to ragsa triable issue o&tt regarding retaliatonyotivation. As with
the original ad seg placement and retentibe,documentation for the second placement and

retention is internally consistent, consistent vdéiendants’ explanations their declarations,

and shows the placement was non-disciplinaryth\Wéspect to the November 5, 2013 placement

notice, although Kyte reviewed the placemerttagowith plaintiff, it was initiated by Lt.
Richardson, who is not a defendaBCF No. 57-3 at 37. Theren® evidence that Major, Kyte,
Matteson, and Lozano prompted Richardson to ieitila¢ administrative seggation placement.

Moreover, the notice says ththe placement was due to the safety concerns articulated by

Martinez. _Id. Even if Martinéz general chrono was baseless and drafted in an effort to prampt

action by the other defendarifsas plaintiff argues, there i® evidence that Kyte, in
recommending retention in administrative sggtion pending ICC review and transfer

consideration, had reason to bek the allegations were fatmted. Moreover, as defendants

point out, even if plaintiff was nat threat, the fact that Martinét the need to draft the chronp

showed that there was, at leaa her part, “tension and dad” between them. DSUF § 21.
As for the November 13, 2013 ICC hearingfethelants aver that at the time of the

hearing, they were unaware of the grievantated to plaintiff’'s placement and retention in

administrative segregation. DSUF { 22. Plaimttfitcedes that he has no personal knowledge of

whether defendants were aware of his grievanteeaime of the hearing. Response to DSUF
22. He has also submitted no evidence dematnsirdefendants were aware of his placement

grievance. Since defendants were unawareamhiff’'s placement grievance, plaintiff is unablg

\1*4

to illustrate that he was retained in adrsirative segregation based retaliatory motive for

12 additionally, if defendants were in fact awiiin response to Martinszchrono, their actions
would not be “because of” plaintiff's protected conduct.
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filing a grievance challenging $iiSeptember 25, 2013 administratsegregation placement an

October 2, 2013 ICC hearing. Corales v. Béni®&7 F.3d 554, 568 (9th Cir. 2009) (to raise &

triable issue as to motive, phaiff must offer evidence that tendants knew about the protecte
conduct).

To the extent plaintiff argues that the placement was the result of Martinez’s safety
chrono, which he claims was fabricated for the purpose of keeping him in administrative
segregation, he fails to shdhat Major, Kyte, Matteson, or Lozano had reason to believe the
chrono was fabricated. Moreovewnen if defendants did beliexthe chrono to be a malicious
fabrication, that would only further support their decision to retain plaintiff in administrative
segregation and transfer him toogher facility, away from a corcgonal officer who appeared t
be targeting him.

The only evidence of retaliatory motive thpdaintiff presents is the timing of his

administrative segregation placements, andishabt sufficient by itself. _Pasion v. Haviland,

597 F. App’x 908, 909 (9th Cir. 2014) (timing of administrative segregation placement “wo
not suffice standing alone to avoid summaiggment” on retaliation claim). Generally
speaking, a retaliation claim canmest on “the logical fallacy gfost hoc, ergo propter hoc,

literally, ‘after this, therefore because of this.”” Huskey v. City of San Jose, 204 F.3d 893,

(9th Cir. 2000). In other wos] the fact that adverse actifmiiowed protected conduct is not

enough to establish retaliatory motive. Plaintiffsnallege specific facsnd circumstances that

demonstrate the existence of such a motMeCollum, 647 F.3d at 882 (when relying on

circumstantial evidence to show retaliation, pli#i must produce specific evidence to defeat

summary judgment) (citing Anthoine v. N. @eCtys. Consortium, 605 F.3d 740, 753 (9th Cir.

2010)).

For these reasons, plaintiff has not shovithee in his motion for summary judgment o
in his response to defendants’ motion for starynyudgment, that the decisions to place and
retain him in administrative segregation and émsfer him to another stitution were based on
retaliatory motive. Accordingly, he cannot pritwan his retaliation clans against defendants

I
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Major, Kyte, Matteson, and Lozano and the court need not consider whether there was a
penological interest for the actions.
3. Conclusion

Under either plaintiff or dendants’ versions of facta,jury could not reasonably

conclude that plaintiff's placemeand retention in administrative segregation or transfer were

motivated by retaliation because plaintiff lpgeduced no evidence to suggest that defendants

used § 3335 procedures as sulbigefto obscure their retaliatomyotivations or that they were
aware of the grievance regarding his placeméwatordingly, defendants’ motion for summary
judgment on plaintiff's First Amendment claim should be granted.

C. Qualified Immunity

Government officials are immune from tiglamages “unless their conduct violates

‘clearly established statutory oonstitutional rights of which reasonable person would have

known.” Jeffers v. Gomez, 267 F.3d 895, 910 (©th 2001) (quoting Harlow v. Fitzgerald, 457

U.S. 800, 818 (1982)). In analyzing a qualified iomty defense, the court must consider the

following: (1) whether the alleged facts, takerthe light most favordb to the plaintiff,

124

demonstrate that defendant’s conduct violatsthtutory or constitutional right; and (2) whethe

the right at issue was clearlytaislished at the time of the incident. Saucier v. Katz, 533 U.S

194, 201 (2001) overruled in part by Pearso@allahan, 555 U.S. 223, 236 (2009) (overruling

Saucier’s requirement that the two prongs éeidkd sequentially). These questions may be

addressed in the order most apprate to “the circumstances the particular case at hand.”

alid

r

Pearson, 555 U.S. at 236. Thus, if a court decides that plaintiff's allegations do not suppoft a

statutory or constitutional lation, “there is no necessifyr further inquiries concerning
gualified immunity.” Saucier, 533 U.S. at 201. tbe other hand, if a court determines that th
right at issue was not clearlytablished at the timef the defendant’s alleged misconduct, the
court need not determine whether plaintiff's allegations supportw@@tabr constitutional

violation. Pearson, 555 U.S. at 236-42.

The court has established that, taken in the hgist favorable to plaintiff, the allegations

fail to demonstrate a violation of plaintiffSighth Amendment or First Amendment rights.
26
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Therefore, it is unnecessary to reach the qualifredunity issue on these claims and the cour
declines to do so.
VIl.  Summary

Under both plaintiff's and defelants’ version of facts,jary could not reasonably find
that Martinez’s conduct constituted excesdoree in violation of the Eighth Amendment
because plaintiff failed to establish that Martinarsg of force was malicious and sadistic for
purpose of causing harm. Instead, both plaintiff's and defendants’ versions of fact suppor
inference that Martineg’conduct, although unreasonable in lightplaintiff's compliance, was
for the purpose of effectuating the body skar€herefore, defendasitmotion for summary
judgement on the Eighth Amendment claim should be granted.

Under both plaintiff's and defendts’ version of facts, therie no basis for a finding that
plaintiff's placement and retention in administratsegregation and transfer were retaliatory.
Plaintiff's allegations are ls@d on assumptions that are sgpported by evidence, and the
documentation is consistent withfdiedants’ claims that their destons were based on what the
believed were legitimate penological purposBsice plaintiff didnot demonstrate that
defendants’ conduct was motivated by retaliattos,motion for summary judgment on the Fir
Amendment claim should be denied and defergdambtion for summary judgment on this issu
should be granted.

VIIl.  Conclusion

Since plaintiff has failed to raise triable issoésnaterial fact with respect to both the
Eighth and First Amendment claims, defengantotion for summary judgement should be
granted and plaintiff's motion for sumary judgement should be denied.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Plaintiff's motion for summaryydgment (ECF No. 56) be denied.

2. Defendants’ motion for summary juahgnt (ECF No. 57) be granted.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarthi provisions of 28 U.S.C. 8§ 636(B) Within twenty one days

after being served with these findings aadommendations, any party may file written
27
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objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be served anlgd within fourteen days afteservice of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Ylist, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 28, 2017 : -
Mm——w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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