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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DEAN C. RODRIGUEZ, No. 2: 14-cv-1049 MCE KJN P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | JEFFREY BEARD, et al.,
15 Defendants.
16
17 | I. Introduction
18 Plaintiff is a state prisoner, proceedinghmitit counsel, with a civrights action pursuant
19 | to 42 U.S.C. § 1983. Pending before the tmudefendant Matis’s motion for summary
20 | judgment. (ECF No. 102.)
21 Also pending is plaintiff’s motion to staliis action so that heay conduct additional
22 | discovery, brought pursuant to Federal Rul€imil Procedure 56(d). (ECF No. 108.) On
23 | October 28, 2016, the undersigned ordered thatdwdrconsider plaintiff's motion to stay after
24 | defendant’s summary judgment motion was fbltiefed. (ECF No. 114). Because the summiary
25 | judgment motion is fully briefedhe undersigned considers pl#id¢ motion to stay and to
26 | conduct additional discovery herein.
27 For the reasons stated hereie undersigned recommends thkintiff's motion to stay
28 | be denied, and that defendant’s summary judgment motion be granted.
1
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On November 14, 2016, plaintiff filed a mati for an extension of time to file his
opposition to defendant’'s summary judgmentiora (ECF No. 116.) On November 21, 201
plaintiff filed a timely opposition. (ECF No. 119Go00d cause appearing, plaintiff’'s motion fg
an extension of time is denied as unnecessary.

[l. Legal Standard for Summary Judgment

Summary judgment is appropieavhen it is demonstratedatithe standard set forth in
Federal Rule of Civil procedure 56 is méthe court shall grant summary judgment if the
movant shows that there is no genuine dispute asytanaterial fact and ¢hmovant is entitled t¢
judgment as a matter of law.” Fed. R. Civ. P. 56(a).

Under summary judgment practice, theving party always bears the initial
responsibility of informing the district court of the basisitermotion, and identifying those
portions of “the pleadings, depositions, aassvto interrogatoriegnd admissions on file,

together with the affidavits, if any,” which it lieves demonstrate the absence of a genuine ig

of material fact._Celotex Corp. v. Catret?,7 U.S. 317, 323 (1986) (quoting then-numbered F

R. Civ. P. 56(c)).
“Where the nonmoving party bears the burdéproof at trialthe moving party need
only prove that there is an absence of evidénseipport the non-moving gg's case.” _Nursing

Home Pension Fund, Local 144 v. Oracle Conprél Oracle Corp. Sec. Litig.), 627 F.3d 376,

387 (9th Cir. 2010) (citing Celotex Corp., 477 UaBE325); see also Fed. R. Civ. P. 56 advisot
committee’s notes to 2010 amendments (recogninag“a party who does not have the trial
burden of production may rely on a showing thaiarty who does havedtftrial burden cannot
produce admissible evidence to carry its burdeto #ise fact”). Indeed, summary judgment
should be entered, after adequate time for disgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden adgdrat trial. _Celotex Corp., 477 U.S. at 322.
“[A] complete failure of proottoncerning an essential elerhehthe nonmoving party’s case
necessarily renders all othects immaterial.”_ld. at 323.
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Consequently, if the moving party meets itsimitesponsibility, the burden then shifts to
the opposing party to establish that a genuine i@sue any material fact actually exists. See

Matsushita Elec. Indus. Co. v. Zenith Ra@iorp., 475 U.S. 574, 586 (1986). In attempting tg

establish the existence of such a factuspdie, the opposing party may not rely upon the
allegations or denials of its pldiags, but is required to tenderidence of specifi¢acts in the
form of affidavits, and/or admesible discovery material in suppaof its contention that such a
dispute exists. See Fed. R. Civ. P. 56{#atsushita, 475 U.S. at 586 n.11. The opposing party
must demonstrate that the fact in contention itens, i.e., a fact thahight affect the outcome

of the suit under the goveng law, see Anderson v. Lildg Lobby, Inc., 477 U.S. 242, 248

(1986); T.W. Elec. Serv., Inc. v. Pacificdél Contractors Ass’n, 809 F.2d 626, 630 (9th Cir.

—

1987), and that the dispute is genuine, i.e., theeagiel is such that a ressble jury could returi

a verdict for the nonmoving party, see Waolfandem Computer#c., 818 F.2d 1433, 1436

(9th Cir. 1987), overruled in part on otlggounds, Hollinger v. Tita Capital Corp., 914 F.2d

1564, 1575 (9th Cir. 1990).
In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifiator. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 630. Thie “purpose of summary judgment is to ‘pierge
the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (quoting FedCR.. P. 56(e) advisory committee’s note on 1963
amendments).

In resolving a summary judgment motion, dueirt examines the pleadings, depositions,
answers to interrogatories, and admissions ontéigggther with the affidats, if any. Fed. R.
Civ. P. 56(c). The evidence of the opposing party be believed. See Anderson, 477 U.S. at
255. All reasonable inferences timady be drawn from the factsagled before the court must be
drawn in favor of the opposing party. See Mat#as 475 U.S. at 587. Nevertheless, inferenges
are not drawn out of the amnd it is the opposing partyabligation to produce a factual

predicate from which the inference may be dra®ee Richards v. Nielsen Freight Lines, 602 F.
3
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Supp. 1224, 1244-45 (E.D. Cal. 1985), aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally, to

demonstrate a genuine issue, dpposing party “must do more than simply show that there i$

some metaphysical doubt as to thaterial facts. . . . Where thecord taken as a whole could
not lead a rational triesf fact to find for the nonmoving pattthere is no ‘genuine issue for
trial.” Matsushita, 475 U.S. at 586 (citation omitted).

By contemporaneous notice provided onuiay 6, 2015 (ECF No. 31), plaintiff was
advised of the requirements for opposing a amhbrought pursuant to Rule 56 of the Federal

Rules of Civil Procedure. See Rand v. Rowland, 154 F.3d 952, 957 (9th Cir. &9B&nq);

Klingele v. Eikenberry, 84¢.2d 409 (9th Cir. 1988).

lll. Discussion

Plaintiff alleges that defendant Matis retidihagainst him for helping inmate Leon in t
law library by firing plaintiff from his law libary clerk job and by denying him law library
access. Plaintiff also alleges that defendarntisvataliated against him for filing a grievance
regarding his job loss by denying him law lity@ccess, and access to making copies and a
paging system.

A. Legal Standard for Retaliation

Allegations of retaliation against a plaffis First Amendment rights to speech or to

petition the government may support a Secli®83 claim._See Pratt v. Rowland, 65 F.3d 802

807 (9th Cir. 1995). Within the prison contextyiable claim of Fst Amendment retaliation
entails five elements: (1) the plaintiff engagegrotected conduct; (2) assertion that a state
actor took some adverse actioraengt the plaintiff; (3) the adverse action was “because of” t

plaintiff's protected conduct; (4) the adverse action “would chill or silence a person of ordir

ary

firmness from future First Amendment activitiearid (5) the action did not reasonably advance a

legitimate correctional goal. Rhodes wlison, 408 F.3d 559, 567-68 (9th Cir. 2005).
Conduct protected by the First Amendment inghison context has included the filing of a

prison grievance, Bruce v. Ylst, 351 F.3d 12B338 (9th Cir. 2003), giving legal assistance t

other inmates, Rizzo v. Dawson, 778 F.2d 527, 581 C%. 1985), and access to the courts,

Lewis v. Casey, 518 U.S. 343, 346 (1996).

4
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B. Alleged Retaliation for Helping Inmate Leon

Undisputed Facts

In April 2013, defendant Matis worked a&ilrary Technical Assistant (“LTA”) at High
Desert State Prison (“HDSP”). (ECF No. 1%5all7; ECF No. 102-7 at 1.) In April 2013,
plaintiff worked as a clerk in the law lioga (ECF No. 15 at 17; ECF No. 102-7 at 3.)

On April 24, 2013, defendant Matis reviewerkguest for Priority Legal User (“PLU")
status submitted by inmate Lebr(ECF No. 15 at 17; ECF No. 102-7 at 3.) Inmate Leon

requested PLU status based on an order dated April 12, 2013. (ECF No. 15 at 17; ECF Np. 10z

at 3.) The parties do not dispute that the ogdanted inmate Leon 21 days to file a response
the order. In the PLU request form, inmh&®n wrote that his deadline for responding to the
order was May 12, 2013, and requested PLU statiiishat date. (ECHNo. 15 at 17; ECF No.
102-7 at 3.) When defendant Mateturned the form to inmateson, she calculated the filing
deadline as May 3, 2013, i.e., 21 days fromilAl®z, 2013. (ECF No. 15 at 17; ECF No. 102-7
3.)

While defendant Matis considered inmateh®s PLU status applation, plaintiff told
defendant Matis that she had miscalculatedRhU deadline as May 3, 2013. Plaintiff told
defendant Matis that the PLU deadline was catedl®dased on the date the inmate actually
received the order in prison. (ECF No. 15 at 17HE@BF No. 102-7 at 4.) BRintiff told defendant
Matis that because inmate Leon actually e the order on or around April 19, 2013, the
originally calculated PLU deadline of May 12)13 was correct. (ECF No. 15 at 17-8; ECF N
102-7 at 4.) Plaintiff told dendant Matis that the May 3013 deadline she had written on

1 In her declaration, defenueMatis describes the differem between Priority Legal User

(“PLU") status and General Legal User (“GL\Btatus, which the pges do not dispute:

5. The CDCR classified inmates as being either priority legal users
or general legal users. A prioriggal user (PLU) is an inmate who
has an established court deadlin@amactive case being litigated by
the inmate, by a statute, or by a court rule. Under departmental
policies, an inmate could receiwg to the last 30 days of that
period as a priority legal userlnmates without such established
court deadlines are regardedgameral legal users (GLU).

(ECF No. 102-7 at 2.)

at
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inmate Leon’s PLU form was wrong. (ECF No.4dt517-18; ECF No. 102-at 3-4.) After this
conversation, defendant Matis adkdaintiff to leave the librgx (ECF No. 15 at 18; ECF No.
102-7 at 4.)

Defendant Matis did not call plaintiff back s job as library @rk after April 24, 2013.
(ECF No. 15 at 20; ECF No. 102-7 at 4.)lléwing April 24, 2013, defedant Matis recorded
several “A” days in plaintiff's wdk log on the days that plaifithad been scheduled to work.
(ECF No. 15 at 21; ECF No. 102-7 at 4.15.) Ari $ignifies that the inmate was absent from
work. (ECF No. 102-7 at 16.)

Disputed Facts

The nature of the April 24, 2013 disagreetrstween plaintiff and defendant Matis is

somewhat disputed. According to dedant Matis, the following occurred:

10. On April 24, 2013, | was intdewing an inmate named Leon

to determine that inmate’s Priority Library User status. Leon had
submitted a PLU request. Leon statadthe request that he had a
court ordered deadline of May 12, 2013. He had based that on the
date he had received the ordehis case. | reviewed the order and
found that it stated that Leon had @4ys from the date of service
to file written objections with the court. The order was dated April
12, 2013. | therefore calculated 2ihys from that date and
determined that Leon was entitledPLU status until May 3, 2013.
Accordingly, | crossed out the May 12, 2012 date that Leon had
written on the PLU request and wrote in May 3, 2013.

*kkk

12. Rodriguez was working in the library #te time | was
considering Leon’s PLU applicatiorAs | was speaking with Leon,
Rodriguez continually interrupteshe and interjected his opinions
and disagreed with my conclusionk.was his incorrect belief that
Leon had 21 days from the time Leon received the order to file any
objections. Leon believed he hegteived the order approximately
ten days after it was dated. Had Leon followed Rodriguez’s belief,
and submitted his objections 21 days from the date he received the
order, Leon’s objections woulthave been untimely. | stated
Rodriguez was not correct and | egpedly asked that he be quiet
and stop disagreeing with me.odRiguez ignored #se directions
and announced to all of the inmatéen in the library that | was
wrong. | then directed Rodriguez to leave the library.

(ECF No. 102-7 at 3-4.)

According to plaintiff, after he told defemataMatis that the filing deadline was calculated

based on the date the inmate actually receivedttier in prison, defendant Matis told him, “I
6
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don’t have proof when he got it.” (ECF No. 13 at 17.) Plaintiff all¢lgashe told defendant
Matis that inmate Leon had just told heatthe received the orden or around April 19, 2013,
and those days should be added to his PLU stétdg. Plaintiff alleges that defendant Matis
told plaintiff, “You don’t get it do you?” (Id.) RIntiff alleges that he then gave inmate Leon
602 grievance form and told him to use it tk & mailroom to tell im when they actually
handed Leon the at-issue ord¢id.) Defendant Matis then fed, “What are you doing?”_(1d.)
Plaintiff responded, “assisting Mceon and advocating for our rights.” (Id.) Defendant Matis
then responded, “You don't get ityou?” (Id.) Inmate Leon then left for a bathroom break.
(1d.)

Plaintiff then took a CDCR Form 22 and maderitten request to defendant Matis to
outline the new law library procedures requiring inmates to show proof of when correction;
officers hand them their legal mail at their abr. (Id.) Defendar¥latis grabbed the CDCR
22 form, read it, then asked plaintiff to leave. (ld.)

Discussion

Plaintiff alleges that defendaMatis fired him from higob, and later denied him law
library access, in retaliation for him speakiuqgon inmate Leon’s behalfith regard to the
calculation of inmate Leon’s PLWeadline. For the followingeasons, the undersigned finds t
plaintiff's speech was not protected contjas required foa retaliation clainf.

In Rizzo v. Dawson, 778 F.2d 527, 529 (9th.T385), the Ninth Circuit held that “a

‘jailhouse lawyer’ assisting othenmates with habeas petit®and other federal actions” was
engaging in expressive association undeiFirg Amendment. “Rizzo provided his legal
assistance during a prison-vocatiboaurse; thus, [the Mih Circuit] held that he could viably
allege that his forced transfer out of the codraé been in retaliation for his exercise of the

constitutional right to assaatie.” Blaisdell v. Frappiea, 729 F.3d 1237, 1245 (9th Cir. 2013.)

the instant case, it is undisputed that plaintiflenéhe comments that led to his removal from

job in his capacity as a law fiéxy clerk. In other words, @intiff was not functioning as a

2 Plaintiff does not have a constitutionally protected liberty intémestprison job._See
Baumann v. Arizona Dep't of Corremtis, 754 F.2d 841, 845 (9th Cir. 1985).

7
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jailhouse lawyer. In fact, plaiiff’s job description prohibitedrom answering questions of a
“professional nature.” _(See ECF No. 15 at 106ecdise plaintiff did nangage in the kind of
activity which Rizzo held was protedtethat case is not controlling here.

In Watkins v. Kasper, 599 F.3d 791 (@h. 2010), the Seventh Circuit found no

protected conduct where a prison lelerk “openly challeng[ed] [thiaw librarian’s] directives ir

front of other prisoner law clerRshereby “imped[ing] her authiy and her ability to implemen

library policy.” Watkins, 599 F.3d at 79@f. Smith v. Mosley, 535 F.3d 1270, 1277 (11th Cir
2008) (finding that “false and insubordinate reksafell within the rule’ proscriptions and,
accordingly, were not protected.”) These decisions comport with the Supreme Court holdi
“an inmate retains those First Amendment righés #re not inconsistent with his status as a
prisoner or with the legitimatgenological objectives of the corrections system.” Pell v.
Procunier, 417 U.S. 817, 822 (1974).

For the following reasons, the undersigned fitldd plaintiff's speech in the law library
on April 24, 2013 was not protectednduct. Plaintiff “openly clllenged” defendant Matis’s
directives regarding the calctitan of inmate Leon’s PLU date front of inmate Leon.
Plaintiff's comments to defendaiatis were insubordinate. Fexample, in his declaration
attached to the second amended complaint, inmate Leon states that after defendant Matis
allegedly told plaintiff that she did not know whimate Leon received the court order, plaint

stated, “Mr. Leon just told you where got it, are you calling him ati#@ (ECF No. 15 at 84.)

Another example of insubordinatemments made by plaintiff finont of other inmates i$

contained in the declaration of inmate Uruizéacted to the second amended complaint. (Id
115-16.) Inmate Uriaza states that he saw pthgive inmate Leon a 602 form, telling inmate
Leon that he would have to “602” the mailroom @etting his mail late, because the law librar
did not want to give him PLU siad. (Id. at 115.) Defendant Matigen told plaintiff not to give
advice because he was not a lawyer. (1d.) “Inydplaintiff] told [defendant Matis] that he fel
that person’s rights were beinglated: ‘I'm an advocate fqrisoner’s rights.” (Id.)

For the reasons discussed above, the undedsigras that plainfi’'s comments were nof

protected speech. Accordingly, defendant Msitisuld be granted summary judgment as to
8
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plaintiff's claim that she retaliated againsihior “helping” inmate Leon in the law librafy.
Defendant Matis also movesrfeummary judgment as toistretaliation claim on ground

that plaintiff did not suffer an adverse actidbefendant Matis argues that she did not removg

plaintiff from his job, but only reaomended that he be consideredddalifferent job assignment.

Because plaintiff did not engage in proteatedduct, the undersigned need not reach this

argument?

% It appears that both plaintiff and defendant Matis miscalculated the filing deadline for in

Leon. In his declaration attached to the sea@mdnded complaint, inmate Leon states that th
at-issue order came from the Eastern Distric€alifornia. (ECF No. 15 at 83.) Although
neither party identifies the caseappears that inmateson sought PLU status in Leon v. Barn
2:12-cv-2559 JAM KJN P. On Aprl2, 2013, the undersigned signed findings and
recommendations in 12-2559 stating that objectweie due “within twentyone days after bein
served with these findings and recommendatioi$2-2559, ECF No. 13 &t) Defendant Matig
was correct that the reference to the datditiating and recommendations were served on inn

nate

Leon meant the date they were served on inmate bg the court, not the date he received them

at the prison. However, these findings and recommendations wea#yaftked on April 15,
2013, and therefore served on inmiadé®n on that date, i.e., nottldlate they were signed, as
found by defendant Matis. Therefore, inmaé®mn had 21 days from April 15, 2013, plus 3
additional days because of service by ntaifjle objections to the findings and
recommendations. See Fed. R. Civ. P. 6(djusT inmate Leon’s objections were due on May

2013. However, even if defendant Matis miscitad the date inmate Leon’s objections were

due, plaintiff's speech in the law library wstdl not protected conduct for purposes of his
retaliation claim.
* In her declaration, defendaviitis states that on or about April 24, 2013, she prepared a
supervisor report regarding pléif, “taking account of his poor lavior on that day.” (ECF N¢
102-7 at 4.) “Among other thingsnoted that he had demonstratetsatisfactory attitude towa
supervision as well as an unstctory quality of work.” (Id.) On May 8, 2013, defendant Mg
wrote a disciplinary chrono regarding the events of April 24, 2013, and plaintiff's “unsatisfg
performance on that day.” (Id.) On May 8, 20d&fendant Matis also wte a general chrono i
which she discussed the disciplipahrono. (Id.) She wrote thplaintiff had demonstrated an
inability to perform the duties of a library clerkd.) For that reasonlefendant Matis “asked
that he be scheduled for a program review” ‘@aadommended that he lggven a different job
assignment.” (Id.)

An adverse action is an amti that “would chill or silenca person of ordinary firmness

14
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from future First Amendment activities.. Rhodes v. Robinson, 408 F.3d at 567-68. Although

defendant Matis only recommerttthat plaintiff receive a fferent job, this recommendation
was based on the disciplinary chrono disauggilaintiff’'s unsatisfadry performance on April
24, 2013. Had the undersigned found that plaietiffaged in protected speech, the undersig
would have found that defendantscommendation of plaintiff foa different job based on the
disciplinary chrono constituted an adverse action.
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C. Alleged Retaliation for Filing of Grievance

Plaintiff alleges that on May 13, 2013, hébmitted a grievance alleging that defendan

Matis wrongfully fired him from his library cl&rjob based on his assistance to inmate Leon.

(ECF No. 15 at 21.) Plaintiff alleges that imaleation for the filing of this grievance, defendant

Matis denied him law library access on sevecaiagions, and denied his requests for copies i
access to a paging system.

Plaintiff also alleges that defendant Matenied him law library access between April
2013, and May 13, 2013, i.e., the date he filed hesgnce. Because these alleged incidents
occurred before he filed the grievance, they cabrdhe basis for the instant retaliation claim
Accordingly, the undersigned addgises only the allegations dieged retaliation occurring aftef
plaintiff filed his grievance on May 13, 2013.

Requests for Library Access from May 13, 2013 through July 2013

Plaintiff alleges that he submitted a resju®r law library access on May 28, 2013, but

received no response. (ECF No. 15 at 21.)nRfaalleges that on Jur®, 2013, he was called fo

the law library. (ld. at 22.)Plaintiff alleges that on June 8013, he told defendant Matis that
the case he wanted to read was not availabtee@nomputer. _(Id.) Oendant Matis allegedly
told plaintiff that she would prirthe case out and allow him to read it in the law library. (I1d.)
Plaintiff alleges that defendahtatis gave him the case foomnutes before the law library
session ended, at which time she requested the case back. (Id.) Plaintiff alleges that he s
another request for law library access on Byr#013, but received no response. (Id.)

Defendant Matis argues that plaintiff svaot wrongly denied law library access during
this time frame. The undersigned quotes ineia relevant part, from defendant Matis’s

declaration:

6. Inmates with PLU status may receive, if warranted, four hours of
library time per week. The ability of inmates with GLU status to
obtain law library access is plendent on available resources,
custody personnel, and the requiremsenift custodial security. The
number of inmates seeking to access the Facility C law library
varied from month to month, but waypically in the range of 150

to 200. This number would go up when library closures or
modified programs resulted in backlogs of inmates wishing to
obtain access. Of the inmates seeking access to the law library,

10
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three or four per session wdujenerally be PLU inmates.

7. When an inmate wished to attend the law library, he could
submit a law library access requéstm. These requests were not
“granted” or “denied.” Instead, the requests that had been received
would be retained in the law library where they would be placed
into a file in the order they had been received.

8. Under the Department Operations Manual, when an inmate in
the general population wished tocass the law library, he was to
complete a Law Library Request Form and submit it to the law
library by giving it to his building floor officer who would then take
all completed forms to the program office for placement in the law
library mail slot or give them directly to the staff in the library. The
library staff would pick up l& completed Law Library Access
Request Forms from the pragn office on a daily basis.

*kkk

20. On May 10, 2013, another lawrkiy access request form was
received from Rodriguez. He was a general legal user at this time.
Attached hereto as Exhibit “H” & true and correct copy of this law
library access request form, | receivieain Rodriguez. This record
was received, made and kept the ordinary course of my
employment with the CDCR.

2[0]. The same day that Rodriguez submitted his request to access
the law library on May 10, 2013, custody staff in Facility C
discovered that a medical appl@ was missing. Therefore, all
inmates housed on Facility C wepkaced into a modified program

in order to facilitate a search for the missing equipment and
investigate the matter. As a result, only inmates with PLU status
were permitted access to the law library. This remained the case
until the modified program ended on May 28, 2013. This modified
program actually overlapped an eéarlmodified program that had
been in place after information had been received that black
inmates housed on Facility C were going to assault staff. As a
result of that earlier modified pgram, lasting from April 20 until
May 23, 2013, the only black inmates who were permitted access to
the law library werehose holding PLU status.

21. Because of the number of ieswishing to access the library

as general library users, and because of Rodriguez’'s status as a
general library user, éme was not an opportuyito call Rodriguez

to the library before the implementation of the modified program
[and this] meant that Rodriguezwd not be called. Furthermore,
after Rodriguez submitted hisg@est on May 4, 2013, there were
only two days in which any inmates visited the Facility C law
library before the modified program was put into place.

22. On May 29, 2013, the day after the modified program ended,
Rodriguez submitted another request to access the law library. He
was still a general legal user. Atkteed hereto as Exhibit “I” is a
true and correct copy of Rodrigusz’equest that | received. This
record was received, made and kepthe ordinary course of my

11
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employment with the CDCR.

23. The modified program on Facility that affected all inmates,
as well as the earlier overlappinge that had applied only to black
inmates, had created a substarb@tklog of general library users
in that Facility who wished to access the law library but could not
until after the modified program was lifted. Because of this
backlog, Rodriguez was not ableuvsit the library again until June

8, 2013.

24. It is my understanding thab&iguez alleges that on June 8,
2013, he asked me for a copy of ae#hat he could not access and
that | did not provide the case to him until only a few minutes
before his session in the libragnded. | have no recollection of
this event. Had Rodriguez requesdta case froorme, | would have
seen that it was provided to has soon as possible given my need
to also attend to the other inmates in the law library.

25. Rodriguez submitted anotHexv library access request form
on June 8, 2013. He wagyeneral legal user #tis time. Attached
hereto as Exhibit “J” is a true ardrrect copy of thisibrary access
request form | received from Rodriguez. This record was received,
made and kept in the ordinary course of my employment with the
CDCR.

26. At the time Rodriguez submitted his request to access the
library on June 8, 2013, we wesall working our way through the
backlog of general users thaiad resulted from the modified
program. Furthermore, due to regular days when the library was
closed, as well as holidays, statiining and meetings, the Facility

C law library was only open for niredditional days in June 2013
and only 16 days in July 2013. Furthermore, Facility C was again
placed on a modified program dmly 10, 2013 due to a missing
pan and lid. That modifiegrogram lasted until July 22, 2013.
During that time, once again, only inmates with PLU status were
permitted access to the library. As a consequence, it was not
possible to again call Rodriguezttee library at that time.

(ECF No. 102-7 at 2-7.)

In the opposition to defendant’s summary judgtmaotion, plaintiff states that he cann
oppose the portion of defendant’s motion arguirad fhe did not retaliatagainst him by denyin
him law library access from April through Novemi2813 unless he is allowed to complete th
limited discovery sought in the pging motion to stay. (ECF No. 119 at 8-9.) For the reasot
stated herein, the undersigned maoeends that plaintiff’'s motion tstay be denied as it pertain

to the at-issue claim.
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Federal Rule of Civil Procedure 56(d) provides that,

If a nonmovant shows by affidavit dieclaration that, for specified
reasons, it cannot presdacts essential tustify its opposition, the
court may,

(1) defer considering ghmotion or deny it;

(2) allow time to obtain affidavitoor declarations or to take
discovery; or

(3) issue any other appropriate order.

Fed. R. Civ. P. 56(d).
Where a plaintiff has not been diligentseeking discovery, the court should deny a

request for further discovery under Rule 56(8ge, e.g., Conkle v. Jeong. 73 F.3d 909, 914

Cir. 1995). “When a party requests a Rule 56ffjtinuance after the discovery completion d
prescribed in a Rule 16 schechgliorder, that party must aldemonstrate ‘good cause’ exists

under Rule 16(b) to conduct further discovérgohnson v. MammotRecreations, Inc., 975

F.2d 604, 607-08 (9th Cir. 1992).
In the motion to stay, plaintiff contendsathin the summary judgment motion, defenda

Matis argues for the first time that plaintifidinot have law library access from April 24, 2013

through December 7, 2013, due to lockdowns, fremiprograms, the large number of inmate$

requesting law library access, and defendant hawingprk at two facilitis at HDSP. (ECF No,
108 at 5.) Plaintiff requests that he bewtd to conduct limited discovery because defendar
Matis “took a different” position regarding why piiff was denied law library access in her
response to plaintiff's request fadmissions. (Id. at 6.) Plaintiféquests that he be allowed tg
conduct limited discovery as to defendant Matitatest claim” regeding the reasons why

plaintiff was not allowed law litary access._(Id. at 7.)

9th

nte

Plaintiff's claim that defendant Matis takes a different position in her summary judgment

motion as to why plaintiff was denied law libraagcess is not supported by the record. Asn
by defendant, she has always denied liabilityaddition, the only witen discovery propounde
by plaintiff in this case was a request for assions. (ECF No. 110-1 at 1.) The requests for

admissions did not address the reasons whytgfairas denied law library access from April 2
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2014, through December 7, 2013. (See ECF No. 91-87.) Plaintiff had the opportunity to
serve defendant Matis with timely discoverguests addressing her position regarding why
plaintiff did not receive law libny access but failed to do so.

The undersigned also observes that plihéis attached as an exhibit to his second

amended complaint minutes from the C FaciM}AC Executive Committee Meeting. (ECF Np.

15 at 121-22.) These minutes are fromesetimg which occurred on August 31, 2013, and ar¢

signed by defendant Matis, who is listed agttendee. (Id. at 121.) The minutes also list
“Rodriguez” as attendinglthough it is not clear whegr this “Rodriguez” was plaintiff._(1d.) |
any event, the minutes summarize a discusggarding limited law library access for inmates
with GLU status. (Id.) The minutes set fotfle reasons for limited law library access for GL
status inmates: 1) small sizetbé library; 2) the libary is open limited hosrt 3) the number of
PLU status inmates; 4) yard schedul€ld.) The minutes also stath|s. Matis stated that at th
time the backlog of GLU inmates in even numbereidings has largely been cleared,” which
an apparent reference to the backlog causedeblpthdowns and modified programs. (I1d.) T
reasons stated in these minutes for limited lawahy access for GLU inmates are consistent v
the position taken by defendant Matis in thexewary judgment motion regarding plaintiff's
limited law library access.

For the reasons discussed above, the undedsigras that plaintifivas not diligent in
seeking discovery regarding these issues. Because plaintiff has not shown good cause to
discovery, the motion to stay, pursutmRule 56(d), should be denied.

With the denial of plaintiff's motion to ay, defendant’s motion for summary judgment
to plaintiff's claim that he was denidalw library access from May 13, 2013, through July 201

in retaliation for filing his inmate grievaneg unopposed. Defendant has demonstrated that

plaintiff’s failure to receive all the librarycaess requested during this time was caused by the

backlog of inmates with GLU atus seeking law library accedge to the modified programs,
holidays, staff training, meetingsd regular days the library was not closed. There is no
evidence that defendant Matisniked plaintiff law library acess during this time period for

retaliatory reasons.
14
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Plaintiff also alleges that when he Had/ library access on June 8, 2013, defendant M
printed a case for him but only allowed him four m@suto read it before the law library closec
Plaintiff argues that defendalfatis granted him limited accessttos printed case in retaliation
for his filing of the inmate grievance. Assdussed above, defendant Matis does not rememi
this incident. Assuming thisdident occurred as alleged byjitiff, the undersigned does not
find that it constitutes an adverse action asitsed, at best, de minimis harm. See Morris v.
Green, 2016 WL 4044930 at * 4 (E.D. Cal. 2018)/ffen adverse acts cause only de minimis
harm, they are insufficient to support a 8 19&8molfor retaliation.”). Accordingly, defendant
Matis should be granted summanglgment as to this claim.

Request for Law Library Accessin August 2013 Regarding Ninth Circuit Order

Plaintiff alleges that defendaMatis denied him adequdtev library access regarding a
order he received from the Ninth Circuit CooftAppeals in retaliation for filing the grievance
challenging the loss of his library clerk job. The facts regardinglhiis are mostly undispute

It is undisputed that on August 1, 2013, pldi submitted a PLU request. (ECF No. 11
2 at 15.) Itis undisputed thatgtiff stated in the request thia¢ had a coudeadline of August
8, 2013. (1d.) Itis undisputedahthe Ninth Circuit had denidds request for a certificate of

appealability. (1d.) It is undmuted that plaintiff was seeking file a Petition for Rehearing

under Rule 40 of the Federal RulesApipellate Procedure._(1d.) i undisputed that defendant

Matis granted plaintiff's request for PLU status August 3, 2013, and gave plaintiff PLU stat
until August 8, 2013, as he had requested. (Id.)

The parties do not dispute that defendantidzalled plaintiff to the law library, but
dispute whether plaintiff attended the lawrdilby on either August 6, 2013, or August 8, 2013.
(See ECF No. 102-3 at 15; ECF No. 15 at 24.)

It is undisputed that on August 6, 2013, whilaipliff still had PLU status, he submitteg
another PLU request. (ECF No. 12%t 16.) It is undisputed thplaintiff stated that he now
had a court deadline of October 2913. (Id.) Itis undisputed thdiased on the same denial
his request for certificate of apalability, plaintiff was seeking tille a petition for writ of

certiorari with the United States Supreme Coqid.) It is undispwtd that defendant Matis
15
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denied this request because plaintiff's deadiandiling the petition for writ of certiorari was
dependent on the Ninth Circuit first denying tbetition for rehearing._(See ECF No. 102-7 af
40.) In his opposition, plaintiff argues that defendant Matis’s reason for denying this PLU
was “specious.” (ECF No. 119-1 at 6.) However, it is undisputed that defendant Matis inf
plaintiff that, if and when the Ninth Circuit dexd his petition, PLU status would be granted s
that he could file a petition for wrtf certiorari. (ECF No. 110-2 at 16.)

It is undisputed that on August 6, 2013, piffirsubmitted another request for PLU stat
(ECF No. 119-2 at 16.) It is urgphuted that in this request, pi&ff sought additional law library
access to prepare his petition for rehearingéd\timth Circuit due on August 8, 2013. (ECF N
102-7 at 43.) In her declarati, defendant Matis states tladthough plaintiff had PLU status
until August 8, 2013, the law library was closed on both August 7 and August 8, 2013, due
training and shortage of staffECF No. 102-7 at 8.) Defendant tastates that once the libra
was open again, plaintiff's PLU status had expiaad his court deadlifead passed._(ld.)

In his opposition, plaintiff states that bannot admit or deny defendant Matis’s
statements in her declaration regarding boad request for PLU status submitted on Augus
2013. (ECF No. 119-2 at 17.) Plaintiff alleges thatis pending request for a stay in order tg
conduct additional discovery, he is seeking éto/obtain additional discovery regarding why
this second request for PLU status submittedugust 6, 2013, was not granted. (Id.) As
discussed above, plaintiff had adequate opportunity to submit discovery requests to defen
Matis regarding his law librargccess. Plaintiff has not shown good cause to reopen discoV

regarding his second request for PLU status submitted on August 6, 2013. The request tg

discovery as to this claim shalibe denied. Accordingly, the undgned finds that defendant’s

statements regarding plaintiff's second request for PLU status submitted on August 6, 201
undisputed.

It is undisputed that on August 9, 2013, insteafiliafy a petition for panel rehearing wi
the Ninth Circuit, plaintiff instead filed a moti for an extension of time to do so. (ECF No.
119-2 at 17.) Itis undisputed that 8aptember 3, 2013, plaintiff filed a motion for

reconsideration of the denial ofsliequest for certificate of appealability with the Ninth Circu
16
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(Id.) Itis undisputed thain September 4, 2013, the Ninth Qitaddenied that motion._(1d.)
For the following reasons, the undersigned fithdd there is no evidence that defendar
Matis acted with a retaliatomyotive with respect to any of the PLU requests submitted by
plaintiff in August 2013 regarding ¢hat-issue Ninth Circuit order.
It is undisputed that defenaiaMatis granted plaintiff'$irst request for PLU status

regarding the Ninth Circuit order until August 8, 2013, i.e., the filing deadline. It is undispu

that plaintiff's second requegir PLU status, filed August 013, was not granted because the

law library was closed on August 7 and Augus2@1.3. In other words, defendant Matis did n
deny this request based on a retaliatory motive.

It is undisputed that defendaviiatis denied plaintiff's requet for PLU status to prepare
his petition for writ of certiorari because it wast yet due as the Nintbircuit had not denied
plaintiff's petition for rehearing. While platiff describes this re@as as “specious,” the
undersigned finds this reason to be legitim&@efendant Matis did not deny this request for P
status based on a retaliatory motive.

Because there is no evidence that defeniliatis acted with a taliatory motive when
processing plaintiff's August 201BLU requests regarding the Nin€ircuit order, defendant
Matis should be granted summary jogent as to this claim.

Requests for Law Library Access from August through September 2013

In the second amended complaint, plairalféges that defendant Matis denied him law
library access in October and November 201&ialiation for filing thegrievance challenging
the loss of his library clerk job. Plaifitalleges that on October 4, 10 and 24, 2013, and
November 5 and 14, 2013, he heard inmate i@awalled to the law library as a GLU by

defendant Matis, but notaahtiff “despite all his efforts ansubmissions of LLAR forms.” (ECKF

No. 15 at 26.)

In the summary judgment motion, defendant stttasplaintiff claimsthat he gave his
requests for law library access to other inmatetetiver to defendant Matifrom August throug
November 2014. (ECF No. 102-2 at 23.) It appdsasdefendant Matis i®lying on plaintiff's

deposition testimony for this characterization @iptiff's claim. Athis deposition, plaintiff
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testified that after August 8, 2013, gave two requests for law libraagcess to inmate Garcia
personally deliver to defendant Matis in Aug613. (Plaintiff’'s depositin at 52.) Plaintiff
testified that inmate Garcia was getting law liigraccess in August 2013, unlike plaintiff. (ld.
Plaintiff testified that he redeed no response to the law libyaequests delivered by inmate
Garcia. (1d.)

Plaintiff testified that aftethe two requests dekved by inmate Garcia in August 2013,

submitted two more requests for law libragcess on September 14, 2013, and September 2

2013, through inmate Garcia. (1d.58.) Plaintiff received no respanso these requests. (Id.

Plaintiff testified that he submittedWdibrary access requests on October 4, 2013,
October 10, 2013, and October 24, 2013, through inmataaGgIld. at 54). Plaintiff received r
response to these requests. (Id.) Plaintififtegtthat he made requests for law library acces
on November 5, 2014, and November 14, 2014, throught&é Garcia. _(Idat 55.) Plaintiff
testified that he received no pemse to these requests. (Id.)

Plaintiff testified that he dinot keep copies of any ofatlaw library requests described
above because the photocopy machine was in the library. (Id. at 55.)

Defendant first moves for summary judgmastto plaintiff's claim alleging that
defendant Matis denied him law library access from August through November 2013 in
retaliation for filing a grievance on grounds thare is no evidence thalaintiff actually
submitted the large number of requests allege@F No. 102-2 at 23.) In her declaration,

defendant Matis states,

It is my understanding that Rodriguez claims that he submitted a
number of requests to acceseg tlaw library in August through
November 2013. It is my understing that he claims to have
given these requests to other ineswto submit on his behalf. |
have no recollection of this dvaving received any requests during
that time period beyond those memgd above. My review of the
pertinent records from that time period does not indicate that any
other requests from him for liéry access were received.

(ECF No. 102-7 at 9.)
Defendant also argues that by allegesdlipmitting his requests through another inmatg

plaintiff did not follow the procedures forgeesting law library access contained in the
18
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Department Operations Manua\ccording to defendant Matis,

Under the Department Operations Manual, when an inmate in the
general population wished to assethe law library, he was to
complete a Law Library Access Request Form and submit it to the
law library by giving it to his builohg floor officer who would then
take all completed forms to the program office for placement in the
library mail slot or give them directly to the staff in the library. The
library staff would pick up l& completed Law Library Access
Request Forms from the progranfiice on a daily basis.

(Id. at 3.)

Based on defendant’s statement in heratation that she has no recollection of the
requests for law library access plaintiff gs he submitted in August through November 201
and the lack of records of these requests, thergighed finds that defendant has borne her ir
burden of demonstrating that teas no genuine issue of mateffiatt with respect to whether

plaintiff actually submitted the law library accessjuests as alleged. The burden shifts to

plaintiff to establish that a genuine issue of &adsts as to whether he submitted the law librafry

access requests, as alleged. For the following reab@ngndersigned finds that plaintiff has n
met his burden.

In his opposition, plaintiff requests that he be allowed to conduct additional discove
order to obtain information regarding whether records exist of the requests he allegedly su
through inmate Garcia. (ECF No. 1192 at 18he undersigned findsahplaintiff was not
diligent in seeking discovery regarding this claim as he could have sought discovery regar
this issue during the discovery phase of #uson. Because plaintiff has not shown good cau
to reopen discovery, the motion to stay geeittains to this isgishould be denied.

Turning to the merits of plaintiff's gument, in his oppositroplaintiff disputes
defendant’s claim that requests faw library access could only lsebmitted to a floor officer
who would then deliver them to the library. Is ldieclaration, plaintifstates that law library
request forms could also be submitted directlshelaw library, which plaintiff claims inmate
Garcia did on his behalf. (ECF No. 119-1 atl)wever, plaintiff haprovided no evidence tha
inmate Garcia actually delivered any of thguests alleged. Plaifftprovides no declaration

from inmate Garcia, or any otheriéence, addressing this issue.
19

31

itial

ot

Iy in

bmitte

ding

Se

~—




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

As discussed above, all reasonable infereti@amay be drawn from the facts must beg
drawn in favor of the opposing party. Matsiwigh#75 U.S. at 587. However, given all of the
other things that could have oced after plaintiff allegedly gavime law library request forms
inmate Garcia, it is not reasonable to infer from the record that inmate Garcia successfully
delivered the forms to the law library and thiay were receivedy defendant Matis. Had
plaintiff given the forms to hifloor officer to deliver, or drpped them off at the law library
himself, it would have been reasonable feiithat the forms were actually delivered to
defendant Matis.

Plaintiff also alleges that he receivedutar law library access in December 2013 and
January 2014 from LTA Neubuerger, when defendléatis was not working at the law library.
Defendant addresses these allegations gsaaate claim. The undersigned finds these
allegations relevant to the instant claim and addresses them herein.

A chronology of events from which retali@at can be inferred provides circumstantial

evidence of retaliation. Pratt Rowland, 65 F.3d 802, 806 (9th Cir. 1995) (stating that “timin

can properly be considered as circumstantiaence of retaliatory inteé”). For the reasons
stated herein, the undersigned does not findalaattiff's law library access in December 2013
and January 2014 is evidence ofathelant Matis’s alleged retaliah and denial of law library
access to plaintiff in August through November 2013.

It is undisputed that defendant Matis did nairk in the law library in Facility C, where
plaintiff was housed, from December 7, 2013¢tlyh January 21, 2014. (ECF No. 119-2 at 1
20.) Itis undisputed that LTANeubuerger worked in the Facili§ law library during this time
period. (Id. at 20.) lis undisputed that plaiiff received law library access on December 27,
2013, January 7, 2014, January 11, 2014, and January 18, @014t 20-21.) It is undisputed
that plaintiff had PLU status from December 2813, to February 6, 2014. (Id. at 20.) Itis
undisputed that defendant Matialled plaintiff to the libary on January 24, 2014, and January
30, 2014. (Id. at 22-23.)

It is not reasonable to infer from plaintifffeceipt of law library access in December at

January 2014 that inmate Garaietually delivered plaintiff's law library request forms in Augy
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through November 2013, as alleged, and that defgrMatis disregarded #se requests. At hig
deposition, plaintiff testified thate, himself, delivered his recgteor law library access to the
law library on December 2, 2013. (Plaintiff's depositadip. 56.) Plaintiff testified that he ma
his next several requests for lawréiby access as he left the librar.e, he delivezd the requests
himself. (Id. at pp. 58-59.) i$ also undisputed that defendmtis called him to the library
twice in January 2014. From these circumstantesnot reasonable fafer that defendant
Matis received the requests for law library acceaspff claims he gave to inmate Garcia in
August through November 2013 to deliver on his beHalfother words, plaintiff's receipt of la
library access in December 2013 and Januarg Z)fot circumstantial evidence of the
retaliation alleged.

Accordingly, for the reasons discussed abtive undersigned findsdhplaintiff has not
met his burden of opposing defendant’s evidenceahstrating that she did not receive the la
library request forms plaintiff alleges hebsnitted through inmate Garcia in August through
November 2013. Because the unopposed evidemoerdgrates that defendant Matis did not
receive these forms, defendant Matis should batgd summary judgment &splaintiff's claim
that defendant retaliated agsi him by ignoring these reque$br law library access.

Alleged Denial to Paging

Plaintiff alleges that defendaMatis denied his paging reggt in retaliation for filing the
grievance challengg the loss of his library clerk job. &Hollowing facts regarding this claim
are undisputed.

On September 28, 2013, plaintiff submitted gipg request, asking that he be provide
with copies of three legal authibes. (ECF No. 119-2t 18.) This was the second time plainti
had submitted such a request. (Id. at 19.) The first request had been returned with an ora
explanation provided as to witywas being denied._(Id.) Defendant Matis denied the secon
request for the same reason as the first, namatypthintiff did not quafly for paging pursuant t
Title 15. (Id.; ECF No. 15 at 128.)

The parties dispute whether plaintiff qualdfieor paging. In hedeclaration, defendant

Matis states that she denie@ipkiff's paging requests because paging was for inmates who
21
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not physically access the law library for reasons sxscprison lockdowns or modified program
neither of which were then pe®t. (ECF No. 102-7.) In¢hopposition, plaintiff argues that
paging was not limited to inmates on lockdown adified programs. (ECF No. 119-2 at 19.)
support of this claim, plaintiff cites exhibits O attached to the second amended compla
(Id.) Defendant also cites exhibit Q as @ride that only inmatemn lockdown or modified
programs were permitted accessing to paging. (ECF No. 102-3 at 19.)

Exhibit Q is a copy of Cal. Code Regs. 15, § 3123, titled “Access to Law Libraries.”

(ECF No. 15 at 127.) The undersigned quotes herein from the relevant section:

(c) When unable to physically access the law library, an inmate
may request access to legal material through delivery of those
materials to the inmate by library staff. This process is referred to
as law library paging. An inmate shall not be limited to law library
paging for access to legal masdsi except under extraordinary
circumstances including, but nianited to, the following:

(1) The inmate is directly undea prison lockdow or modified
program.

(2) The inmate is under restect movement due to his or her
medical status.

(3) The inmate has been suspended from physical access to the law
library pending investigation & serious rule violation.

Title 15, § 3123(c).
Plaintiff does not claim, and there is nad®ance, that he wasiBject to any of the
circumstances listed above under which an inmate would have access to paging.
Plaintiff's Exhibit O is the memoranduocontaining the minutes from the August 31, 2
C Facility Library IMAC Executive Committee Meey. (ECF No. 15 at 121-22.) This meetir
occurred on August 31, 2013, and the minutes aredigyneefendant Matis._dl) In relevant

part, the minutes state,

The Executive Committee askedoalb Paging. Ms. Matis stated
she didn’'t want to use the word&@ing” or “Cell Study,” but could

say the library staff is explorg and discussing being able to
provide cases to GLU status intes who were unable to physically
access the library due to limited space, preponderance of PLU
status inmates, etc. She s#dtatively, consideration was being
given to allowing 3 cases at a tirater an inmate had been unable
to access the library for a period of roughly 21 days. Ms. Matis
stated that this access to casesil involve delivery of them via

22
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the Institutional Mail service. The Executive Committee requested
that inmates on the law library subcommittee be allowed to make
delivery of the cases versus usithg mail. Ms. Matis stated she
would raise that issue with her boss, Mr. Wilson.

(1d.)

The memorandum quoted above indicatesdbaif August 31, 2013, defendant Matis
the library staff were “exploringnd discussing” being able toopide cases to GLU inmates wi
had been unable to access the law library for ¥%.d&here is no evidence that this proposed
policy had been implemented when plaintiff subndittés “paging” requests in September 201

In the second amended complaint, plaintiff alleges that while he was in the law librg
August 8, 2013, he overheard an unitdfesd inmate ask defendant Msiif he could get a case
printed out so that he couldad it in his cell because GLU intea were not being called to the
library. (ECF No. 15 at 24.) Plaintiff allegesatldefendant Matis respded, “yes,” but only if
the inmate had not had law library access in over 21 days. (Id.)

The conversation plaintiff alleges ovednimg between defendant Matis and the
unidentified inmate suggestsathin August 2013 defendant Mati&s providing cases to GLU
inmates pursuant to the proposed policy used in the August 31, 2013 memorandum quoté
above. However, the undersigned cannot cengdftese allegationsifthe following reasons.

“To survive summary judgment, a party doesmatessarily have to produce evidence
a form that would be admissible at trial, as lasghe party satisfies the requirements of Fede

Rules of Civil Procedure 56.” Block v. Citf Los Angeles, 253 F.3d 410, 418-19 (9th Cir.

2001) (citing_Celotex, 477 U.S. at 324). The ¢aubcus at summary judgment is not on the
form of the evidence submitted, but on whethecatistent would be admissible. For example,
hearsay evidence attached to an affidavit magdnsidered at summary judgment if the out-o
court declarant could present ttadence through direct, admissibéstimony at trial._Fraser v

Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003) (citing Hughes v. United States, 953 F.2d 5

(9th Cir. 1992) (because contents of diary wemgtations of events within declarant's persong
knowledge, reliance on diary atrsmary judgment was permissgbéven if diary itself was

inadmissible at trial).
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Plaintiff has not identified the inmate whibegiedly had the conversation with defendant
Matis on August 8, 2013. Withoutedtification of this inmatethe undersigned cannot determjne
whether inmate’s testimony would be admissiblgiat. For this eason, the undersigned cannot
consider these hearsay allegations madkarsecond amended complaint in evaluating
defendant’'s summary judgment motion.

The undisputed evidence demonstrates thHaihdant Matis denied plaintiff's Septembe

-

2013 paging requests because pitiidid not meet the qualificatns for paging, as set forth in
section 3123(c). In late Augu013, defendant Matis and law library staff were considering|a
“paging” policy for GLU inmates who had natceived law library access for 21 days, for

reasons other than those sethart section 3123(c). Howevehere is no evience that this

policy had been implemented at the time plairsifbmitted his requests. Therefore, the evidgnce

demonstrates that defendant Matis did nowattt a retaliatory motive when she denied
plaintiff's September 2013 paging requests.cdrdingly, defendant Me should be granted
summary judgment as this clamn.

Request for Law Library Accessin January 2014 based on Evansv. Chavis

Plaintiff alleges that on January 18, 2014, he submitted a PLU application for law library

access in order to submit a habeas petition whbidays, as suggested by the Supreme Coulit in

Evans v. Chavis, 546 U.S. 189 (2006)ECF No. 15 at 28.) Plaifftalleges that on January 21,

2014, defendant Matis denied this request ifiegtan for his filing ofthe grievance challenging
the loss of his library clerk job._(1d.) Plafiialleges that defendant Matis had previously
granted inmate Leon’s request for PLU statusléoa habeas petdn pursuant to Evans v.

Chavis. (1d.)

®> Defendant states that plaintiff also allegieat he submitted a paging request on February
2014. The undersigned cannot find thisrolam the second amended complaint.

=<

6

petitions for purposes of calctilag statutory tolling pursuant @8 U.S.C. § 2244(d)(2). In
Evans v. Chavis, the Supreme Court found thatpeo&0 to 60 days between state petitions iIs
considered a “reasonable time” dgriwhich the statute of limitations tolled. Evans, 546 U.S.
at 210.

24
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Plaintiff's and inmate Leon’s requests faw library access pursuant to Evans v. Chay

are attached as exhibits to the second amecmi®glaint. Inmate Leon submitted his request

is

in

April 2013, which defendant Matis granted on May 10, 2013. (Id. at 131.) Plaintiff submitted his

request on January 18, 2014, in which he wiled¢ pursuant to Evans v. Chavis, he was

requesting PLU status for 60 days to prepdnaleeas corpus petition. (Id.) Defendant Matis
denied this request on January 21, 2014, writing Stédutory or court rule cited nor is there a
court ordered deadline.”_(Id. at 129.)

Defendant Matis argues thatestlid not retaliate against plaintiff when she denied his

request for PLU status based_on Evans v. Chd¥efendant Matis does not dispute that she

granted inmate Leon’s request for PLU statusymmsto Evans v. Chavis, but denied the sam

request made by plaintiff. Defendant Matis agthat she denied plaintiff's request for PLU

status based on Evans v. Chavis because sheowasthorized by her supervisor to grant the

request. (Id. at 9-10.) Imer declaration defendant Mastates, in relevant part,

35. Inmates had earlier been parad PLU status for 60 days based
on Evans v. Chavis. However, the time Rodriguez submitted his
PLU request, | had received directiivtom my supervisor that Title
15 clearly provided for only 30 days of PLU status prior to a
deadline and that PLU status svaot to be gnted for longer
periods of time based on anmate’'s or a staff member's
interpretation of a court case.ttdched hereto as Exhibit “O” is a
true and correct copy of an aih chain | received from my
supervisor regarding Evans v. ChaviBhe email has been redacted
to protect the privacy and safetytbbse involved. This record was
received, made and kept in the ordinary course of my employment
with the CDCR.

(Id. at 9-10.)

The undersigned has reviewed defendant’s Exhibit O containing the email chain
referenced above. (ld. at 46-49.) These enmadicate that in May013, defendant had been
instructed to give inmates PL&fatus for 60 days based on requests made pursuant to Evan
Chavis. (Id.) However, in November 2013, defeniddatis had been instructed that requests

60 days PLU status based on Evans v. Ghaere not to be granted. (Id.)

Defendant has presented uncontroverted evidence that she denied plaintiff's Janug

request for PLU status based_on Evans v. Chavis in accordance with instructions from her
25
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supervisor, and not based on a retaliatory mneotikccordingly, defedant Matis should be
granted summary judgment as to this claim.
Request for Copiesin February 2014

Plaintiff alleges that on February 20, 20hé,attended the law library to work on a

motion to recall the mandate to be filed in the Ni@ticuit. (ECF No. 15 a28.) Plaintiff alleges

that when he asked defendant Matis for “copisbg responded, “Don’t you see I'm busy.” (Id.

Plaintiff alleges that because tiel not get copies he was unabdemeet the deadline for filing
his motion in the Ninth Circuit(ld. at 28-29.) Plaintiff is claning that defendant Matis denieg
his request for copies in retal@n for his filing the grievancehallenging the loss of his law
library clerk job.

Defendant Matis moves for summary judgmentoathis claim on grounds that there is
evidence that she took the adweeegtion alleged, i.e., refusing to make copies. In her
declaration, defendant states thlé has no recollection of teeents of February 20, 2014, as
alleged in the second amended complaint. (EGF102-7 at 10.) Defendant states that if
plaintiff had requested copies from her, she would have made sure that they were provide
long as the documents he sought to haveesopere permitted under regulations. (Id.)

Defendant also argues, and plaintiff does nspulie, that plaintiff served the motion to
recall the mandate with the NmCircuit on February 20, 2014, .i.¢he date plaintiff allegedly
requested the copies. (ECIB.NL19-2 at 23 (plaintiff's statement of undisputed facts); ECF N
102-5 at 26 (Ninth Circuit docket).) In his oppims, plaintiff argues that this argument ignorg
the “obvious fact, that, regardie of how plaintiff managed et it done, defendant Matis,
nevertheless, actively interferadth his litigation tactics. (ECF No. 119- at 13.)

While plaintiff argues that he was able to abtée necessary copies in spite of defend
Matis’s alleged refusal to makeettm, this argument ignores the wlited fact that he filed his
motion to recall the mandate on February 20, 20&3,the date he claims defendant Matis
allegedly refused to make the copies for hifinerefore, plaintiff methe deadline for filing the
motion to recall the mandate, contrary to wikailleged in the seand amended complaint.

Because plaintiff's claims regarding athoccurred on February 20, 2014, are not
26
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supported by the evidence, the undersigned timasplaintiff has not met his burden of
demonstrating that defendant retaliated agimston that date by refusing to make copies.
Accordingly, defendant Matishould be granted summary judgnt as to this claim.

D. Qualified Immunity

Defendant moves for summary judgnt based on qualified immunity.
“[Q]Jualified immunity is an affirmative defese and ... the burden gieading it rests with

the defendant.”_Crawford-El v. Britton, 523 U.S. 574, 587 (1998). Deciding qualified imm

entails a two-step analysis. Once a court datezsthat a constitutional violation occurred the
court must then inquire whethttre right violated was “clearly &blished” by asking whether a

reasonable officer could believathis actions werkawful. Oxborro v. City of Coalinga, 559

F.Supp.2d 1072, 1080 (E.D. 2008) (citing Saucier ¥\zKs33 U.S. 194, 201 (2001).) “In the

Linity

second step, the court must ask whether it wbaldlear to a reasonable officer that his conddict

was unlawful in the situation cawinted. Although this inquiry igrimarily a legal one, where th

reasonableness of the officer's belief that hredoat was lawful ‘depends on the resolution of

disputed issues of fact ... summgugilgment is not appropriate.’ld. (citing Wilkins v. City of
Oakland, 350 F.3d 949, 956 (9th Cir. 2003).)

Because the undersigned finds that defendant should be granted summary judgme
the merits of plaintiff's claims, no furthéiscussion of qualified immunity is warranted.

Accordingly, IT IS HEREBY ORDERED thatlaintiff's motion for an extension of time
(ECF No. 116) is denied,

IT IS HEREBY RECOMMENDED that:

1. Plaintiff's motion to stay (ECF No. 10&ponstrued as a motion pursuant to Federa
Rule of Civil Procedure 56(d), be denied,;

2. Defendant’s motion for summgndgment (ECF No. 102) be granted.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written

objections with the court and sera copy on all parties. Suatldocument should be captioned
27
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“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be filed and sex/within fourteen days after service of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Ylist, 951 F.2d 1153 (9th Cir. 1991).

Dated: December 27, 2016

s ) Mo
KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE

R0d1049.sj
kc
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