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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TAWANNA THOMAS, No. 2:14-cv-1099 AC
12 Plaintiff,
13 V. ORDER
14 | CARONLY W. COLVIN, Acting
15 Commissioner Of Social Security,
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying her applicationr fSupplemental Security Income (“SSI”) under
20 | Title XVI of the Social Security Act (“the At), 42 U.S.C. 88 1381-1383f. SSl is paid to
21 | financially needy disabled persons. 42 U.@382(a); Washington SeaDept. of Social and
22 | Health Services v. Guardianstistate of Keffeler, 537 U.S. 371, 375 (2003) (“Title XVI of the
23 | Act, 8 1381 et seq., is the Supplen@iSecurity Income (SSI) scherakbenefits for aged, blind,
24 | or disabled individuals, includg children, whose income and assets fall below specified
25 | levels...”).
26 | /1
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|. PROCEDURAL BACKGROUND

Plaintiff applied for SSI on January 24, 201lkging a disability onset date of Septem
9, 2011. Administrative Record (“AR”) 12 Plaintiff's applicatbn was disapproved initially,
AR 96-101 (Exh. 1B), and on reconsideration, 22-06 (Exh. 2B). Plaintiff then requested 4
hearing before an administrative law judge (‘3), to challenge the disapproval. AR 109-10
(Exh. 4B). On June 27, 2014, ALJ L. Kalei Fonggded over the requested hearing. AR 27
(transcript of hearing). Plaiffiti who was represented by counsgpeared and testified at the
hearing. AR 29-54, 54-55. A vocational expesoahppeared and testified at the hearing.
AR 54, 55-65.

In a decision dated September 16, 2013, th& i8kued an unfavorable decision, findin
plaintiff “not disabled” under Section 1614(a)(8) of the Act, 42 U.S.C. § 1382c(a)(3)(A).
AR 12-25 (decision and exhibit l)st Plaintiff asked the AppealCouncil (“Council”) to review
the ALJ’s decision, and to consider additioegidence . AR 7 & 8. On March 6, 2014, the
Council accepted “[tJreatment recls from Paul Romea, M.D., fthe period from April 3, 2014
to October 4, 2013” as additional evidence, and nitzal@art of the administrative record. AR
However, on the same date, the Appeals Counnibdereview, leaving #nALJ’s decision as th
final decision of the Commissionef Social Security. AR 1-3.

Plaintiff filed this action on May 5, 2014. EQ¥e. 1; see 42 U.S.C. § 1383c¢(3). In dug
course, plaintiff was granted leave to proceeftbima pauperis, the parties consented to the
jurisdiction of the magitrate judge, the Commissioner fildgk administrative record, and the
parties filed and fully briefed the pending @easotions for summary judgment. ECF Nos. 4,
10, 13, 19, 25.

Plaintiff seeks reversal and remand for clttan and payment of benefits, or in the
alternative, remand to order a consultative exation of the plaintiff regarding her claims of
depression and anxiety. Plaintiff argues that thd aired: (1) by finding no evidence of seve

medically determinable mental impairmentsnedy, depression and anxiety, despite diagnos

! The Administrative Record is elegtically filed at ECF Nos. 13-1 to 13-11.
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of those impairments by a nursegtitioner and a licensed climicsocial worker (“LCSW”),
who were working as a team withedical doctors; (2) by failingp augment the administrative
record with a mental health consultative exihre found the diagnosdxy the nurse-practitionet
and the LCSW to be inadequate; and (3) by rejecting the opinions mtiffifatreating doctors
regarding plaintiff's pain arising from herebmatoid arthritis, without providing “clear and
convincing” reasons, or evengscific and legitimate” reasongorted by substantial evidena
The Commissioner argues that the ALJ:fdperly found that there was no record of
diagnosis of a medically determinable memntghairment by an acceptable medical source, ar
no record of treatment or hospitalization itpi(2) had no duty to aler a mental status
consultative exam; and (3) properly rejecteddpmion of Dr. Mann, onef plaintiff's treating

doctors.

e.

d

For the reasons that follow, the court will deny plaintiff's motion for summary judgmient,

and will grant the Commissioner’s cross-motion for summary judgment.

IIl. FACTUAL BACKGROUND

Plaintiff was born on September 10, 1967, and ¥@&years old on the alleged onset date

of her disabilities, September 9, 2011. AR 12 & Paintiff's educatiorended at the eleventh
grade, she has no high school diploma or Gariequivalency Diploma (“GED”), and can

communicate in English. AR 19 & 29. Plafhteports a brief work history, from 2006 to

October 25, 2009, in which she worked as a recyel telemarketer aradcaregiver. AR 244-51|.

lll. LEGAL STANDARDS
The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is
supported by substantial evidence and if the Cmsioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews

v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 485(g)).

% The right to judicial rexiw of determinations under Title XVI is provided by 42 U.S.C.
§ 1383(c)(3), which provides that “The firdgtermination of the Commissioner of Social
Security after a hearing underrpgraph (1) shall beubject to judicial reiew as provided in

(continued...)
3
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Substantial evidence is “more than a msgtilla,” but “may be less than a

preponderance.” Molina v. Astrue , 678& 1104, 1111 (9th Cir. 2012). “It means such

evidence as a reasonable mind might acceptexpuatke to support a conclusion.” Richardson
Perales, 402 U.S. 389, 401 (1971) (internal qumtatharks omitted). “While inferences from t
record can constitute substantial evidence, trdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) (citation omitted).

Although this court cannot suliiste its discretion for that dhe Commissioner, the court

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionersjatusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir.1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T}

court must consider both eedce that supports aegidence that detracts from the ALJ's
conclusion; it may not affirm simply by isolag a specific quantum stipporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblentoe than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ's credillity decision based on
evidence that the ALJ did not discuss”).

The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.’Robbins v. SSA, 466 F.3d 880, 885 (9th Cir. 2006)

(quoting_Stout v. Comm’r, 454 F.3d 1050, 1055 (9th 2006)); see also Burch v. Barnhart, 4

section 405(g) of this title to the same ext@nthe Commissioner's final determinations unde
section 405 of this title.

he
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F.3d 676, 679 (9th Cir. 2005).
IV. RELEVANT LAW — TITLE XVI
Supplemental Security Income (“SSI”) is dable under Title XVI of the Social Securit
Act (the “Act”) for every income-eligible inglidual who is “disabled.” 42 U.S.C. § 1381a;
Department of HHS v. Chater, 163 F.3d 1129, 1133 Qr. 1998) (“The Social Security Act

directs the Commissioner of the Social Seculitininistration to prowde benefits to all
individuals who meet the eligibility criteria”). Plaintiff is “disabledi’she is “unable to engage
in substantial gainful activity due to a medigaleterminable physical or mental impairment

... Gutierrez v. Commissioner, 740 F.3d 519, 523 (9th Cir. 2014) (quoting 42 U.S.C.

§ 1382c(a)(3)(A)); Bowen v. Yuckert, 482 U.S. 137, 140 (1987) (same).

The Commissioner uses a figeep sequential evaluation process to determine wheth

applicant is disabled and entitled to SShéfgs. 20 C.F.R. 816.920(a)-(g); Barnhart v.

Thomas, 540 U.S. 20, 25 & 25 n.1 (2003) (setting forth the “five-step sequential evaluatior]
process to determine disability” under Title Xk well as Title II). The following summarize

the sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. § 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nothe claimant is not disabled.

Id., § 416.920(a)(4)(ii), (c).

Step three: Does the claimant's impairment or combination of
impairments meet or equal anperment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., § 416.920(a)(4)(iii), (d).

Step four: Does the claimantresidual functional capacity make
him capable of performing his past work? If so, the claimant is not

el an

\"24

% Title Il of the Act provides for Disability Insunae Benefits, which are paid to eligible disabled

persons who have contributed to the Social Bgcprogram. 42 U.S.C. 88 401 et seq. This
program defines disability in the sanvay as Title XVI. _Bowen, 482 U.S. at 140.

5
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disabled. If not, proceed to step five.
Id., 8 416.920(a)(4)(iv), (e) & (f).
Step five: Does the claimant hatlee residual functional capacity

perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.

1d., § 416.920(a)(4)(v), ().

The claimant bears the burden of proof i finst four steps afhe sequential evaluation
process._Bowen, 482 U.S. at 146 n.5; Burch, 400 F.3d at 683 (plaintiff “bears the burden
proving that . . . she has an impairment that meeggjoals the criteria of an impairment listed
Appendix 1 of the Commissioner's regulations. This Court has held that a claimant carrieg

the initial burden of proving a disability(riting Swenson v. Sullivan, 876 F.2d 683, 687 (9th

Cir. 1989)). The Commissioner bears the burdénefsequential evaluati process proceeds t
step five. _Id.

When the plaintiff claims a mental impairntgtine ALJ is required to follow a “special

technique” at Steps Two and Three, to evaluat@latiff's disability. 20 C.F.R. § 419.920a(q).

At Step Two, the ALJ first evahtes plaintiff's “pertinent syptoms, signs, and laboratory
findings” to determine whether he has “a medycdeterminable mental impairment(s).” 20
C.F.R. 8 419.920a(b)(1); Keyser, 648 F.3d at (i2terpreting 20 C.F.R§ 1520a, the parallel,
and identically worded, regulation under &itl). Second, the ALJ rates “the degree of
functional limitation” caused by éhmental impairments just idefiéid, in four broad areas of
functioning: activities of daily living; socialihctioning; concentration, pgstence or pace; and
episodes of decompensation. 20 C.F.R. § 416(BX@3 & (c)(1)-(3);_Keyser, 648 F.3d at 725.
The degrees can be “none,” “mild,” “modeFAd “marked,” or “extreme.” 20 C.F.R.
8 416.920a(c)(4). Episodes of decompensatiomaarieed “none,” “one or two,” “three,” and
“four or more.” 1d. Third, the ALJ determines the severity of the mental impairment, “in pa
based on the degree of functional limitatio20 C.F.R. § 416.920a(d); Keyser, 648 F.3d at 7
The ALJ proceeds to Step Three only if the mental impairment is “severe.” Keyser,
F.3d at 725. The Commissioner documents tipecgl technique” in &sychiatric Review

Technique Form (‘PRTF’).”_Id.; see AR 41-51. 3iep Three, the ALJ must determine if the
6
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severe mental impairment identified in Stepolmeets or equals tiseverity of a mental
impairment in the Listings. 20 C.F.R486.920a(d)(2); Keyser, 648 F.3d at 725. Ifitdoesn
the ALJ goes on to Step Four, netimg to the sequential analysis.

V. THE ALJ's REVEEW OF THE RECORD

A. Mental Impairment

Plaintiff sought treatment #te Primary Care Clinic. AR 15. The clinic noted that
plaintiff's medications inluded Seroquel. Id. Plaintiff wagen there by Shirley Rigg, a nurse
practitioner, starting on September 22, 2011. IderAdeveral visits, Rigg diagnosed plaintiff

with dysthymic disorder on October 18, 2012. A36. Plaintiff was also seen there by Eloisg

L

Yee, a licensed certified social worker (“LCSW'Ynder “subjective” findings, Yee’s notes state

that plaintiff “daily has anhedonia, feels shds poor sleep, has low energy, poor appetite, fe
bad about self, has poor concatittn, moves slowly.” AR 449Yee diagnosed plaintiff with
major depression and anxiety. AR 450. Yee furttged that plaintiftlaims to have “poor
concentration,” which is Yee’s only observati@hating to any functional limitation arising fron
the depression.

The ALJ noted the lack of evidence in tieeord of plaintiff needing “any outpatient
psychiatric treatment, mental hératherapy, crisis interventionsmmergency department visits,
psychiatric hospitalizations fdrer alleged condition.” AR 15At her mental health exams by
her treating physician, Dr. Jaspré&dnn, plaintiff was found to briented to time, place,
person, and situation,” to have “normal insighd exhibit “normal judgment,” and to
demonstrate “the appropriateood and affect.” AR 503, 514, 518.

B. Rheumatoid Arthritis

On January 3, 2011, plaintiff was treateddoy Ronald T. Whitmore, apparently in
connection with an examination for workmen’srg@ensation arising out of a work injury in

October 2009. AR 300-05 (Exh. 2F). Dr. Whitmsrassessment for “lumbar radiculopathy”

* This review is limited to the part of the recoedevant to the issues challenged on this appe
namely, evidence of plaintiff's claim of deggsion, and the rejectiafh Dr. Mann’s opinion.
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was that “positive Waddel[l]s is a red flag.” AR 303e was also “concerned about request
more and stronger medication in light of thigd. Dr. Whitmore recoimended that plaintiff
“[r]eturn to work modified dut,” and prescribed ntgcations. AR 303. Dr. Whitmore again sé
plaintiff on January 14, 2011. AR 309-13. Although plaintiff wanted “stronger medication
her back,” Dr. Whitmore’s opinion was thah& MRI does not suppaitte need for stronger
medication.” AR 312. Dr. Whitmore noted thaaipltiff raised her voice and was “not happy”
with his unwillingness to consider other meds. AR 314.

Dr. Yi Y Myint saw plaintiff on February 22, 2011. AR 318-21. Dr. Myint, noting
plaintiff's complaints about “umsolved low back pain,” grantg@thintiff's “reasonable” request
for referral to a spine specialist. AR 319. Dr. Myint also determtim&idplaintiffcould lift up to
10 pounds, and stand for 1 or 2 hours. AR 320.Myint saw plaintiff again on April 5, 2011.
AR 322-24. Dr. Myint noted that plaintiff “statedests now able to toleta sitting and standing
a little bit longer.” AR 323. DmMyint also changed her assessmamlaintiff’'s functionality by
indicating that plaintiff cow lift 10-15 pounds. AR 324. On May 9, 2011, Dr. Myint again s
plaintiff. AR 325-28. After this visit, Dr. Mint noted that plaintiff “has multiple Waddell’s
signs.” AR 326. Dr. Myint also noted thaapitiff “does walk up to two miles a day,” and
recommended against increasing “her narcotikatas this would just need to go further dow
the path of disability.” AR 326. Dr. Myirgaw plaintiff again on June 17, 2011. AR 329-31.
The doctor told plaintiff that “there is no need f@rcotic pain medicatis.” AR 330. Plaintiff
became “very upset and angry and stated tretshfind another doctor for her needs.” Id.
Dr. Myint concluded that plairift needed no further treatmemtischarged plaintiff, and
recommended a return to full duty work. AR 33Dn August 30, 2011, platiff called Kaiser to
request a refill on her Vicodin (narcotic) prescoptistating that she juseeded the Vicodin bu
did not need to see the doctor. AR 332e Téguest was refused, based upon the June 17th

discharge. AR 332.

> Dr. Whitmore was apparently referring to asftests to determine if there are “non-organic
reasons for the asserted paunch as psychological reasons.

8
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On May 11, December 17, 2012, plaintiff wagss by Dr. McAlpine, apparently a treati
physician. AR 442-46 (Exh. 8F). Dr. McAlpinedlined to increase ¢hdose of plaintiff's
Methotrexate “in that it has done whd} was supposed to do.” AR 448.

On May 29, 2012, plaintiff was examined by. Banford Selcon. AR 420-28 (Exh. 5F).
Dr. Selcon concluded that plaintiff “can sit in &mhour work period . . . without limitations,” th
she can stand/walk up to 2 hours, and that she can lift/carry 10 pmeoadsonally. AR 423.

On April 8, 2013, Dr. Jaspreet Mann, a tmeg physician, completed a Medical Source
Statement — Physical, a check-off form, regaggtaintiff. AR 494-95 (Exh. 10F). Dr. Mann

reported that plaintiff could lifless than 10 pounds (whetherquently or occasionally), could

N N N N DN DN NN DN R P R R R R R R R R
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stand and walk less than 2 hours, aadld sit less than 6 hours. AR 494.

VI. THE ALJ's DECISION

The ALJ made the following findings:

1. The claimant has not engagadsubstantial gainful activity
since January 24, 2012, the application date (20 CFR 416t971
seq.).

2. The claimant has the following severe impairment:

rheumatoid arthritis (20 CFR 416.920(c)). . . .

In addition ... the claimant ales depression. [T]he record is
devoid of any diagnosis of a dieally determinable mental
impairment by an acceptable meali source as required in 20
CFR 416.913(a) (Ex. 1F, 2F, 3F, 4F, 5F, 8F, 10F, 12F, 13F). The
claimant has not required any tpatient psychiatric treatment,
mental health therapy, crisistémventions, emergency department
Vvisits, or psychiatric hepitalizations for her alleged condition. ...
Accordingly, the undersigned finds no evidence of a severe
medically determinable mental impairment.

3. The claimant does not have an impairment or combination
of impairments that meets or medigaquals the sevay of one of

the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 416.920(d), 416.925 and 416.926).

While the claimant has symptoms of back and joint pains, the
claimant’s musculoskeletal impairms have not resulted in motor
loss, reflex changes, sensory deficitshe degree of functional loss
required by the musculoskeletatltings. Her impairments have not
resulted in an inability to abulate or perform fine and gross
movements.

4, After careful considerationof the entire record, the
undersigned finds that the claintahas the residual functional

9
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capacity to perform sedenyar work as defined in 20
CFR 416.967(a). Specifically, slvan stand 2 hours in an 8-hour
day with normal breaks, walk 2 hauin an 8-hour day with normal
breaks, and sit 6 hours in an 8-haay with normal breaks. She
can occasionally climb ramps and stairs, balance, kneel, and crouch.
She should avoid stooping and chiayy and cannot climb ladders,
ropes or scaffolds. . ..

The claimant’'s allegations wallfind support in the opinion of
treating physician 3preet Mann, MD. However, Dr. Mann’s
opinion is given little weight. Dr. Mann opined that the claimant
could lift and carry less than 10 puals, stand and walk less than 2
hours and sit less than 6 hours in an 8-hour day (Ex. 10F).

Dr. Mann’s opinion isunpersuasive for multiple reasons. First,
Dr. Mann noted in his report th#te limitations he proposed were
based on “her description” (Ex. 10F/1, 2) rather than on any
objective findings. His examinations include few specific objective
findings to support his opinion (EX3F/4, 15, 19). Indeed, in
April 2013, Dr. Mann noted that themwere “no x-ray findings to
explain her back pairtomplaints of intractale pain” (Ex. 13F/15).
Further, this opinion is inconsistewith Dr. Mann’s clinic notes in
which he has refused to prese&fp narcotic pain medications
(Ex 13F/2, 19) as discussed aboveinally, Dr. Mann.s opinion is
not consistent with the other medi evidence and opinions in [the]
file.

5. The claimant is capable of pamhing past relevant work as
a telephone solicitorral highway worker. This work does not

require the performance of worklaited activities precluded by the
claimant’s residual functional capacity (20 CFR 416.965).

AR 14-21. The ALJ concluded:

6. The claimant has not been undedisability, as defined in
the Social Security Act, ste January 24, 2010, the date the
application was fild (20 CFR 416.920(f)).

AR 21.
VIl. ANALYSIS
At Step One, the ALJ found that plaintiffdiaot engaged in substal gainful activity, a
finding that is not challenged on this appeal.Ségp Two, the ALJ founthat plaintiff had the
“severe” impairment of rheumatoid arthritiéR 14. This finding is not challenged on this
appeal.

A. Step 2: Whether Plaintiff Had a Sevekedically Determinable Mental Impairment

At Step Two, the ALJ also found “no eviderafea severe medically determinable men

impairment.” AR 15. As noted above, at thist part of the Step Two “special technique”
10
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applicable to mental impairment claims, the Alas required to evaluagdaintiff's “pertinent
symptoms, signs, and laboratory findings'tietermine whether she has “a medically
determinable mental impairment[],” in thiase, depression onxety. See 20 C.F.R.

8 419.920a(b)(1); Keyser, 648 F.3d at 725.

Here, at the first part of tgpecial technique,” the ALJ foanthat plaintiff did not have
medically determinable mental impairmefithe ALJ's determination was based upon three
factors: (1) the only diagnosesadépression or anxiety were mdaea nurse practitioner and a
LCSW, rather than by an “acceptable” medical soui@gplaintiff has not received treatment f
depression or anxiety; and (3) the mental exations of plaintiff were “benign.” AR 15.

AR 15. Plaintiff challenges the ALJ’s finding.
1. Diagnosis

On October 18, 2012, Shirley Rigg, a nurse titiacer at the Primary Care Center,
diagnosed plaintiff with dysthymic disorder (petent depressive dister). AR 15, 456. On
December 12, 2012, Eloisa Yee, an LCSW at timddy Care Center, diagnosed plaintiff with
major depressive disorder and anxiety disard&R 15, 450-51. In addition, the ALJ notes tha
plaintiff was prescribed Sequel for depression at the Primary Care Clinic. See AR The
ALJ concluded that “[t]hus, theeerd is devoid of any diagnosi$ a medically determinable
mental impairment by an acceptable medioalrse as required in 20 CFR 416.913(a).” AR 1

Plaintiff argues that medical teams, whichluded medical doctors, diagnosed plaintiff
with depression, prescribed anti-depressants foraner referred her to a therapist. Plaintiff's
MSJ Points and Authorities (Plaii's Motion) (ECF No. 19-1) a6-7. The court’s review of th
hearing testimony shows thagapitiff was prescribed Sequel and amitriptyline for her
depression. AR 53. The medicatoeds further show that her ttesy physician at “The Effort,’
Jaspreet Mann, M.D., conducted office visits wathintiff on February 7 and April 8, 2013, at
which he “continued” plaintiff's Seroquel pregation. AR 514, 518 (Exh. 13F). He then had

® “[T]he claimant alleges depraisn. Primary Care Clinic note@w the claimant is prescribe(

Seroquel (Ex. 3F/44, 8F/15, 13F/2).” AR 15.

11
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office visit with plaintiff on June 13, 2013. AR 5@B-(Exh. 13F). At that visit, Mann “added’
prescription of a daily round ¢amitriptyline,” and “continued’her prescription of “Seroquel.”
AR 503. However, the medicala@ds do not show any diagnosisdepression or anxiety by
Dr. Mann or any other doctampr explanation of why he @grescribing (or continuing)
amitriptyline or Seroquel. Indeed, Dr. Mann’srowotes show that “[t]hpatient demonstrates
the appropriate mood and affect,” AR 503, apparently indicating thatifflaidepression and
anxiety were already under control. Aldee medical records do not show who initially
prescribed Seroquel or why.
a. Dr. Mann

The parties do not dispute that Dr. Manams“acceptable medical source.” 20 C.F.R.
8§ 416.913(a)(1) (“Acceptable medical sources.ar. Licensed physicians (medical or
osteopathic doctors)”). However, in order m: Mann’s medical recosdto be the type of
evidence that will establish whether plaintiff lrasedically determinable impairment, they m
contain, among other things, “clinical findingsi¢h as the results of . . . mental status
examinations),” and a “diagnosis (statemendis€ase or injury based on its signs and
symptoms).” Id. § 416.913(b)(2) & (4). Here,.Mann’s medical records contain no diagnos
of depression or anxietyMoreover, although Dr. Mann appatgrprescribed amitriptyline for

plaintiff’'s depression, AR 503, there is no atial finding indicating thathe prescription was

warranted. To the contrary, amitriptyline wagscribed on June 13, 2013, following plaintiff's

office visit with Dr. Mann, at whic he reported that plaintiff “isriented to time, place, person
and situation,” “has normal smght, exhibits normal judgmé,” and “demonstrates the
appropriate mood and affect.” AR 503. The rdamontains no clinical finding of depression,
nor any explanation for why the prescription wiede. The court is not suggesting that the
prescription was unwarranted, onthat there is nothing in DMann’s medical records that

suggest why amitriptyline was prescribed, especially when plairitfig-standing prescription

’ The first mention of Seroquel appears t@beedical record from February 9, 2011, which
states that plaintiff “[s]Jays mood helped by Serdque but no relief from back pain.” AR 381
(Exh. 3F).
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of Seroquel already appeared topgneducing the results Dr. Mann noted.
In summary, there is no evidence fr@n Mann that plaintiff has a medically
determinable mental impairment.

b. Nurse practitioner and LCSW

The ALJ rejected the depression and agxiiagnoses of the nurse practitioner and th
LCSW as not coming from an “acceptable medscairce.” AR 15. The ALJ is correct on the
law. In order to establish the existence afedically determinable impairment, the ALJ prope
considers only evidence from “acceptable medicatees,” such as licensed doctors. 20 C.F.
8 416.913(a). Nurse practitioners are expresstjueed from this category, and are, instead,
categorized as “other sources.” 20 C.BR16.913(d)(1) (“otheraurces” include “nurse
practitioners”) & (d)(3)(“othesources” include “[pJublic andrivate social welfare agency

personnel”); Turner v. Commissioner of Socac., 613 F.3d 1217, 1224 (9th Cir. 2010) (“as

social worker, McFarland is not considerat“acceptable medical source[ ]” under the
regulations,” which “treat ‘[pjblic and private social welfaragency personnel’ as ‘other
sources,” (quoting 20 C.F.R. § 404.1513(d)(3} ittentically worded Title Il regulation}).
Plaintiff seems to be arguing that thesmupractitioner and the LCSW should be
considered “acceptable medical sources” becaasevibrked as part of a team that included
doctors, and implies that they were directly sujged by doctors. See Plaintiff's Motion at 6-¢

The legal validity of this argument is currentlyclear in this circuit.See Molina v. Astrue, 674

F.3d 1104, 1112 n.3 (9th Cir. 2012) (noting that Binth Circuit law holding that a nurse

practitioner could be an accepteddival source if she works closeljth a doctor rested, in par

upon a regulation that has since been repeatlddyvever, the argument fails here on the facts|.

Plaintiff identifies no part of the record showitigat the nurse practitioner or the social worke
was directly supervised by a doctor, or workéabely with a doctor, when the diagnoses werg

issued. Instead, plaintiff asserts merely thatmedical records are “a web of review and

8 Evidence from nurse practitioners and sosiatkers can, however, be used to establish the
severity of an impairment whose existehes already been established. See 20 C.F.R.
§416.913(d).
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referral.” Plaintiff's Motion at 9.

2. Other evidence of depression

The ALJ then turned to other possible sources of evidence of such an impairment.
found that there was no other evidenn the record of plairitis claimed depression. The ALJ
specifically mentioned the lack of treatment depression, and plaiffts “appropriate mood anc
affect” during mental health exams. AR 15. Riidéi does not argue that the ALJ erred in this
finding, and the court’s review ttie record shows no error.

In summary, the ALJ correctly determingct the record contains no diagnosis of
depression or anxiety by an acceptable medaaice. Accordingly there was no error in the
ALJ’s Step Two finding that there is no evidemda severe medically determinable mental
impairment.

B. Augmenting the Record & Part Two of the Special Technique

Plaintiff argues that the ALJ should havegeented the record with a mental health
consultative exam “if he was dissatisfied witie professionalism of the county psychiatric
treatment.” Plaintiff's Motion at 9-10. Defeant argues that the ALJ had no duty to do so.

The ALJ has the authority to order a conditaexam, and indeed should do so when
record is incomplete, the evidence is ambiguous@re it is necessary to “fully and fairly
develop the record” and “to assure that tke@mant’s interests are considered.” Webb v.

Barnhart, 433 F.3d 683, 687 (9th Cir. 20040 dting_ Brown v. Heckler, 713 F.2d 441, 443 9th

Cir. 1983) (per curiam)); Tonapetyan v. Halter, 242 F.3d 1144, 1150 (9th Cir. 2001); Reed

Massanari, 270 F.3d 838, 841-43 (9th Cir. 2001).

Here, the ALJ gave no indication that tleeord was incomplete or the evidence
ambiguous. Nor does the ALJ indicate that nwaas needed to fully and fairly develop the
record. The court finds no error here. Cant to plaintiff's argument, the ALJ was not
“dissatisfied” with the professiofiam of the county staff. Ragh, the ALJ correctly found that
there was no diagnosis of depression or apxXrein an acceptable medical source. AR 15. H
the ALJ stopped there, plaintiff perhaps could arthat further inquiry was warranted. After g

it is true that Dr. Mann, a treating physiciaig prescribe an anti-depression medication for
14
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plaintiff, leaving open at leathe possibility that Dr. Manhad diagnosed depression after
making clinical findings of depssion. However, there is no icdtion in the record that this
happened, nor does plaintiff assert that it happened. Rather, the record indicates that Dr.
prescribed the medication after someone elade the diagnosis for example, the nurse
practitioner or the LCSW, neither of win is an acceptable medical source).

In any event, the ALJ did not base his Step Two finding solely on the lack of an
acceptable diagnosis. The ALJ also found that the absence of treatment for the depressia
than the medication), and the absence of anyezpreices arising from the depression (such
emergency room visits or psychiatric hospitatian), also tended to show the absence of
depression that was severe enough to significéintlyplaintiff's basic work activities. In
addition, the clinical findings in the record indied that plaintiff's depression, even if it existe

was appropriately controlled ltlge medication she was takingee Warren v. Comm’r of SSA,

439 F.3d 1001, 1006 (9th Cir. 2006) “[iimpairmetitat can be controlled effectively with
medication are not disabling for the purpose aéduining eligibility for SSI benefits”). The
ALJ noted that the mental examinations were itpeyi and repeatedly shothat plaintiff “was
fully oriented, had normal insight, normal judgm, and appropriate mood and affect.” See
AR 15, 503, 514, 518.

C. Step 4: Plaintiff's Residual Functional Capatity

At Step 4, the ALJ found thdespite plaintiff's rhematoid arthritis, she “has the residu
functional capacity to perform sedentary waskdefined in 20 CFR16.967(a).” AR 16. In
order to be able to perform sedentary workjrlff must be able to lift up to 10 pounds. 20
C.F.R. 8 416.967(a) “[s]edentary work involvesirig no more than 10 pounds at a time”); SS
96-9P, 1996 WL 374185 at *6 (“If andividual is unable toti 10 pounds . . . the unskilled
sedentary occupational base vl eroded”). In addition, shbéauld be able to sit for 6 hours &
day, and to stand and walk for 2 hours a d@§R 96-9P, 1996 WL 374185 at *6 (“In order to

perform a full range of sedentary work, an individuaist be able to remain in a seated positic

® Plaintiff does not challeng@e ALJ’s finding at Step 3.
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for approximately 6 hours of an 8-hour workdagrid “The full range of sedentary work requin
that an individual be able siand and walk for a total opproximately 2 hours during an 8-hod
workday”). Plaintiff challages this finding solely on tlggound that the ALJ improperly
rejected the opinion of adating physician, Dr. Mann. Plaintiff's Motion at 10-12.

Plaintiff's treating physician, Dr. Mann, detdmad that plaintiff only had the ability to
lift less than 10 pounds, to stanadawvalk less than 2 hours, bdsgpon her rheumatoid arthritis
diagnosis. AR 494 (Exh. 10F). Dviann also determined that pi&ff only had the ability to sit
less than 6 hours, and that she neededangshher position evety) minutes, based upon “her
description.” AR 494-95. Thug,Dr. Mann’s determination wereredited, plaintiff could well
be disqualified from sedentary work. The Adalve Dr. Mann’s opinion “little weight” because
(1) it was based upon “her deguion™ ratherthan objective findings, (2) it was inconsistent
with Dr. Mann’s own clinic notes in which he rekd to prescribe narcotic pain medications,
(3) it is not consistent with the other mediealdence and opinions in the record. AR 18-19.

1. The treating doctor’s opinion

“[T]he medical opinions of a claimant's trewiphysicians are entitleo special weight.”

Embrey v. Bowen, 849 F.2d 418, 421 (9th Cir. 1988). Indeed, “the ultimate conclusions of

physicians must be given substahtveight.” Id. at 422. However, “[tlhe ALJ need not accef
the opinion of any physician, including a treating phgsicif that opinion is brief, conclusory,

and inadequately supported by cliniadings.” Thomas, 278 F.3d at 957.

Moreover, if the treating doar’s opinion is contradictebly another doctor’s opinion, the

ALJ may reject it “by providingpecific and legitimate reasotiat are supported by substantia

evidence.”_Garrison v. Colvin, 759 F.3d 995, 101th @ir. 2014). “An ALJ can satisfy the

‘substantial evidence’ requirement by ‘setting auletailed and thorough summary of the fact
and conflicting clinical evidencatating his interpretation thefe@and making findings.™_Id.

(quoting_Reddick v. Chater, 157 F.3d 715, 725 (9th Cir. 1998)).

“To evaluate whether an ALJ properlyeeted a medical opinion, in addition to
considering its source, the coadnsiders whether 1) contradigtarpinions are in the record;
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and 2) clinical findings support the opiniongEsposito v. Astrue, 2012 WL 1027601 at *3 (E.

Cal. 2012).
2. Analysis

Plaintiff fails to show that the ALJ ewéy rejecting Dr. Mann’s opinion. Dr. Mann’s
opinion that plaintiff coud not sit for 6 hours, and that sheeded to change positions every 1C
minutes, were, according to Dr. Mann’s ownasytbased solely upon “her [plaintiff's]
description.” AR 494-95. Dr. Man identifies no clinical findingthat support this conclusion,
and plaintiff does not ideify any on this appedf Instead, plaintiff relies upon the diagnoses
rheumatoid arthritis and other conditidmsDr. Mann and Dr. Raul Romea, plaintiff's
rheumatologist, and her scores on various health assessments. See Plaintiff's Motion at 1
However, these arguments address a point achwgtaintiff has aleady prevailed, namely,
whether plaintiff has a “severe impairment” forposes of Step Two, that is, an impairment
“which significantly limits’ plaintiff's “physical or mental abity to do basic work activities.”
See 20 C.F.R. § 416.920(c). Plaintiff does nottiflenr explain_any clircal findings that
support Dr. Mann’s Step Four cdasion that plaintiff cannot sit for 6 hours, or that she must
change positions every 10 minutes.

Dr. Mann’s opinions that plaiiff could not lift 10 pounds,rad could not stand or walk
for two hours, were, according to his ownemtbased upon the diagnosis of “rheumatoid
arthritis.” AR 494. This conclusion fares no betten the other two, because it is based sol¢

upon the fact that plaintiff is diagnosed withiarpairment. This is a Step Two issue, and doe

D.

of

1.

D"
<
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nothing to show, under Step Fouratiplaintiff cannot liftl0 pounds or stand or walk for 2 houfs.

See, e.g., Mayes v. Massanari, 276 F.3d 453#tR2001) (affirming the ALJ’s determination

that plaintiff was not disabled despite her nmatoid arthritis and other conditions, because s
could still perform sedentary work). As withe conclusions that were based solely upon

plaintiff’'s own description, plaitiff here does not identify or exah any clinical findings that

19 Of course, it is possible that some clinifiatling in the medicalecords does in fact support
these assertions. However, neither the ALJtimsrcourt should “pkadoctor” by trying to
identify and then independently interprénhical findings that a& beyond its expertise.
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would support the assertéhctional limitations bgond the diagnosis itselt.

The ALJ also rejected Dr. Mann’s opinion because it was not consistent with the ot
medical evidence and opinions in the recorde AhJ carefully set ouhe evidence tending to
contradict Dr. Mann’s opinion, including the ojans of other physicians Dr. Myint, a treating
physician, and Dr. Selcon, a calltative examiner, that plaiff could carry 10 pounds, and
could stand up to 2 hours. AR 18, 320, 324, 327, 42 ALJ set forth the reasons plaintiff's
lack of credibility led him to notredit plaintiff's own assertionsf limitations. AR 17-18. Thes
included plaintiff's lack of ooperation during a consultative exaation, the mild findings of
that examination, the ewadce that medications have bedatreely effective, and her “drug

seeking” behavior. AR 17-19.

The court concludes that batkasons — that Dr. Mann’s cdasions were conclusory and

not supported by clinical findings, @mhat his conclusions contradictthe other evidence in th
record — are independently sufficient foe thLJ to have rejected Dr. Mann’s opinitn.

In summary, plaintiff has failed to shawat the ALJ committed error by rejecting the
opinion of Dr. Mann, one of plaintiff's treating y$icians. Without DrMann’s opinion, there is
no evidence in the record that plaintiff's inmpaents prevent her from doing sedentary work.

VIIl. CONCLUSION

For the reasons set forth abpiE|S HEREBY ORDERED that:

1. Plaintiff's motion for summarypdgment (ECF No. 19), is DENIED;

2. The Commissioner’s cross-motiom smmmary judgment (ECF No. 25), is
GRANTED; and
I

1t was therefore harmless error for the AtJeject the conclusis regarding the 10 pounds
and the standing and walking limitations asgebased upon “her description.” The same
analysis applies, whether the basis for the canmtuwas her description as was the case her
the mere diagnosis of rheumatoid arthritis.

12 The court therefore finds it unnecessaryddrass the ALJ's two otheeasons for rejecting
Dr. Mann’s opinion, namely, Dr. Mann’s refusalpescribe narcotic ramedication, and the
absence of x-ray findings &xplain plaintiff’'s complaints of intractable pain.
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3. The Clerk of the Court shall enfadgment for defendant, and close this case.

DATED: April 20, 2015

Mrz——— d[“’?—‘—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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