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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JERMAINE PADILLA, No. 2:14-cv-1118 KIM-CKD
Plaintiff,
V. ORDER

JEFFREY BEARD, et al.,

Defendants.
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This case challenges the treatment Jermaine Padilla, a mentally ill inmate, ré
while housed at California State Prison - Corcoran (Corcoran). Mr. Padilla alleges betwee
and August 2012 defendants unconstitutionally delayecessary medical treatment, engagec
excessive force when treatment was finally adsténed, failed to protect him from harm, and
discriminated against him on the basis of hislllgg. Defendants disage, and have moved fc
summary judgment on Mr. Padilk claims. Mr. Padilla has moved for partial summary
judgment on certain claims.

Both matters were submitted after a hearing on September 2, 2016, at which
Esquivel appeared for defendants and Lori Ritgppeared for plaintiff. ECF No. 150. As
explained below, defendants’ tran is GRANTED IN PART and glintiff’'s motion is DENIED.
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l. PROCEDURAL HISTORY

Mr. Padilla filed his original compint on May 6, 2014, ECF No. 1, a First
Amended Complaint on December 2, 2014, BEF- 25, and the operative Second Amended
Complaint (SAC) on February 5, 2015, ECF No. 38.

A. Defendants

In his Second Amended Complaint, Nadilla named the following twenty-two
defendants: (1-6) R. Pruneda,NRartinez, J. Acevedo, C. Garcia, E. Silva, and P. Holguin,
correctional officers at Corcoran; (7) M. DreavSergeant at Corcoran and supervisor of the
correctional officer defendants; (8) M. GodimeLieutenant at Corcoran and supervisor
defendants Drew and the correctional officers; (9aktro, a Captain at @mran and supervisag
of defendants Godina, Drew, and the correctional officers; (10-12) D. Overley, S. Johnsor
Anthony Baer, supervising officers and administratmt Corcoran; (13) Dave Davey, an acting
warden at Corcoran; (14) Connie Gipson, a waatgborcoran; (15) Jeey Beard, the former
Secretary of the California Department of Corrections and Rehabiit@@DCR); (16) Michael
Stainer, the former Director of the Dswon of Adult Institutions for the CDCR;
(17) M.S. Robicheaux, a LieutenattCorcoran; (18) Eest Wagner, M.D., a psychiatrist in th
Corcoran Mental Health Crisis Bed Unit (MHCRB)9) P. LaClaire, Ph.Da psychologist in the
Corcoran MHCB; (20) J. Soa, M.D., a membéthe medical staff at Corcoran; and
(21-22) J. Kaiser and C. Sqlisursing staff at CorcorarSee generall sAC. On July 14, 2014,
Mr. Padilla voluntarily dismissedefendants Sao, Silva, and Sdkégving nineteen defendants
the case. ECF No. 136.

B.  Claims

In the Second Amended Complaint, Mr. Rladirst alleges excessive use of for
in violation of the Eighth Amendment against flollowing fifteen defendats in their individual
capacities: Beard, Stainer,@Sbn, Wagner, Castro, Godinaeidr, Pruneda, Martinez, Aceved
Garcia, Holguin, Overley, Johnson and Baer. SAC Y 140-156. For his second claim,
Mr. Padilla alleges all nineteen defendantghigr individual capacities, failed to provide

adequate medical and mental health treatnmewiblation of the Eighth Amendmentld.
2

-

, and

e

in




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

19 157-172. Third, Mr. Padilla alleges all defertda&xcept Robicheaux and Davey, in their
individual capacities, failed to protect him frdrarm in violation of the Eighth Amendmentd.
19 173-183. Finally, in his fourthaim, Mr. Padilla alleges Bedyr Stainer, and Davey, in their
official capacities, discriminated against hinviolation of the Americans with Disabilities Act

(ADA) and Section 504 of the deral Rehabilitation Actld. {1 184-189.

On July 15, 2016, defendants filed a matfor summary judgment, ECF No. 128,

and the pending amended motion on August 5, 2018, D¥an. Mot., ECF No. 142. Mr. Padill
opposed the amended motion on August 19, 2BIL8, Opp’n, ECF No. 143, and defendants
replied, Defs.” Reply, ECF No. 147. The sadagy defendants filed their original motion,

Mr. Padilla moved for partial summary judgnieBCF No. 129, and then filed his pending
amended motion on August 5, 2016, Pl.’s AMat., ECF No. 141. Defendants opposed

Mr. Padilla’s motion on August 19, 2016, Def®pp’n, ECF No. 145, and Mr. Padilla replied,
Pl.’s Reply, ECF No. 148.

Il. FACTUAL BACKGROUND

The following facts are undisputed usseotherwise noted. Where a genuine
dispute exists, the court draws reasonableemiees in favor of Mr. Padilla on defendants’
motion, and for defendants on Mr. Padilla’s motidmlan v. Cotton_ U.S. ;134 S. Ct.
1861, 1868 (2014). To the extent the court rediegvidence to which a gg has objected, the
objection is overruled.

A. Mental Health Programs in @farnia’s Prison System

The CDCR provides inmates access to séveeatal health programs, three of
which are relevant here: (1) Enhancedgatient Program (EOP), (2) MHCB, and
(3) Department of State Hospidnpatient Program, or DSHMental Health Services Prograr
Guide (Program Guid&)Rifkin Decl. Ex. 33 at 442, 449, 494, ECF No. 131. Corcoran, wh

A

! The Department of Mental Health changadhiame to the Department of State Hospitals

on July 1, 2012 SeeCalifornia’s Department of Mental Health Transitioning into the New
Department of State Hospitals,
http://www.dsh.ca.gov/Publications/docs/Tsdion_Plan/Press_Release Updated4.pdf (last
visited November 17, 2016).
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plaintiff was housed, has EOP and MHCB levelsarie; inpatient care is not available at
Corcoran but is providedt other state hospitand prison locationsld. at 494.

EOP care is provided to inmates wheve a “serious mental disorder”
contributing to, among other things, a demonsttédtnability to program in work,” or
“impairment in the activities afiaily living including eating, groming and personal hygiene.”
Id. at 448-49. MHCB care is provided to int@swho require twenty-four hour nursing care
because of a “marked impairment and dysfunatiomost areas,” or who present a danger to
themselves or otherdd. As provided by the Program Guide, inmates admitted to the MHC
required to be discharged within ten days adsferred either to éhgeneral population or
outpatient care, or to inpatient cald. Stays over ten days must approved by the Chief of
Mental Health, or a designe&d. DSH inpatient care is provided for inmates who are “so
severely disturbed or suiciddlat treatment needs cannot be mea CDCR treatment program
such as the EOP or MHCB, or for inm&igho require “a comprehensive psychiatric
assessment.1d. at 494.

B. Mr. Padilla Enters Corcoran and Transfers to EOP

Mr. Padilla has had a long history of mal illness, which has led him to
numerous involuntary hospital adssions when not incarcerateadaDSH inpatient care while i

prison. Defs.” Undisputed Materigbhct (DUMF) No. 2, ECF No. 143-1.

B are

—

When Mr. Padilla first arrived at Corcoran in May 2012, he went through a mental

health screening as required by the Program &ukl.’s UndisputeMaterial Fact (PUMF)

% In 1995, California’s Governor and certain prisofficials were foundo be violating the
Eighth Amendment by virtue of constitutionally irepiate delivery of mental health care to a
class of seriously mentally ill inmate€oleman v. Wilsagr912, 12 F. Supp. 1282 (E.D. Cal.
1995). The Program Guide has been developed WyRC&s an integral part of its efforts to
remedy these Eighth Amendment violations andea@hcompliance with the court’s orders in

Colemancase.See, e.gColeman v. Schwarzeneggéf2 F.Supp.2d 882, 900-01 (E.D. Cal. &

N.D. Cal. 2009) (three judgeurt order). In light of th€olemancourt’s review and approval g
the Program Guide, and the court’s expectatiahttie Program Guide is being followed as th
defendants il€olemancome into compliance with thegeirements the Constitution imposes ¢
the provision of prisoner menthéalth care, its provisions haweight to the extent they are
relevant to issues in this action.

he

—h
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No. 2, ECF No. 148-2; Mental Health Screenmd., Rifkin Decl. Ex. 32, ECF No. 131. After
the screening, he was placedhe EOP. PUMF No. 2. Whevir. Padilla first arrived, he
regularly took his prescribed medicatio®®JMF No. 6. In June 2012, however, he stopped
taking his medications, starteghgbiting auditory hallucinationand illogical hought processes
appeared delusional, and startaliting to himself. PUMF N& 7, 8; EOP Interdisciplinary
Progress Notes (EOP Progress Notes) at 435, Rifkin Decl. Ex. 32.

On June 20, 2012, members of Mr. Padsliatatment team decided they would
observe him for another month in the EOP antigfbehavior did natprove, he would be
referred to DSH for inpatient car&OP Progress Notes at 438.eTheatment team also noted
he continued to decompensate, it would recondneferring him to “D[S]H immediately.'ld. at
439.

C. Mr. Padilla Transfers to Medical ldih Crisis Bed (July 1, 2012)

if

Before a month was up, by July 1, 2012, Mr. Padilla had refused his medication

for at least three weeks. DUMF No. 3. He begamplaining of suicidal ideations and stated
someone was going to kill him. Wagner DeclSupport of Involurgry Medication at 414,
Rifkin Decl. Ex. 21. Mr. Padilla was transfed to the MHCB unit that same day. PUMF
No. 21. While Mr. Padilla was in the MHCPBsychiatrist Ernest Wagner and psychologist
Phillip LaClaire formed the Interdisciplinary Treatmemiaim (IDTT) responsible for Mr.
Padilla’s treatment. Wagner Dep. at 77:16-19. t€hen visited Mr. Padilla almost every day
his stay and recorded progressasaiescribing his corttbn during each visit. Wagner Dep. at
78:1-10.

D. Mr. Padilla’s Condition in MHCB Cell

From July 1 to July 24, 2012, Mr. Padilaas housed in a single cell in the MHC

unit. Nursing Care Notes at 86—-231, Rifkiedd Ex. 10. Throughout his time in the MHCB,
interdisciplinary progress notes from thellDand nursing care notes from MHCB custody
nurses recorded Mr. Padilla’sqgress, behavior, and conditioBeeMHCB Progress Notes,

Esquivel Decl. Ex. B at 27-84, ECF No. 132-2yding Care Notes at 86—231, Rifkin Decl.

Ex. 10, ECF No. 131. Mr. Padilla and defendants bitéhextensively to se two sets of notes
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which coupled with the partiesndisputed material facts, proe the foundation for the factual
background set forth below.

On July 2, 2012, when psychiatrist Wagaad psychologist LaClaire first saw
Mr. Padilla, they noted he appeared dishedemalodorous, and had limited to poor function
if in psychosis. MHCB Progress Notes at 27-35erQke next three days, Mr. Padilla appeat
unkempt, refused to exit his cédir his treatment team interview, and refused to take his
medication. DUMF No. 6, 9; MHCB Progressti® at 35; Nursing Care Notes at 93—-100.
Specifically, on July 3, he was observed eatingjriglloudly to himself, and complaining that

staff was trying to destroy him. Nursing C&tetes at 93—94. On July 4, he was observed

speaking loudly and exhibiting mostly unintelligible outbursts while lying naked on the floof.

Nursing Care Notes at 95-97. On July 5, nurstadf observed Mr. Padilla screaming on and
throughout the morning. Nursing Care Notes at 100-112.

On July 6, Mr. Padilla at first refused attend his treatment team interview, but
eventually did attend. MHCB Progress Note8%at Mr. Padilla was unkempt, his hair was
matted, and he appeared confused. At one polmsimterview, after Mr. Padilla said “excuse
me, | . ..,” his head slumped and he appeared to nodidoffThat day, nursing staff noted
Mr. Padilla exhibited an alteratn in thought process, had a fédtect, and poor eye contadd.
As with prior days, Mr. Padilla refused to take his medicatidn.

From July 7 to 8, Mr. Padilla apged nonresponsive, depressed, and
uncooperative. MHCB Progress Notes at 38. On JuMr. Padilla refused to eat breakfast a
lunch, sat naked on his cell mattremsd stared out the windovid. On July 8, he accepted his
breakfast and lunchid.

On July 9, Drs. Wagner and LaClaieuhd Mr. Padilla drinking water from his
sink. Id. While he refused to take his medicihe,appeared in no distress, and was observe
lying quietly on his mattress. Nursing Caret®at 111-113. Later that day, however, he w
seen naked in his cell and nursing stafipmcted he had urinated on the flodd. On July 10,
Mr. Padilla refused to attendshireatment team appointment. MHCB Progress Notes at 39.

was observed resting quietly at various points throughout the day, although he continued {
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his medication. Nursing Care Mg at 114-116. At this poirign days into Mr. Padilla’s
MHCB stay, Dr. LaClaire noted Mr. Padilla migtequire or benefit &m involuntary medical
treatment in the near future. MHCB Progress Notes at 39.

On July 11, Mr. Padilla continued to &y quiet, and was observed sleeping f(
much of the day. Nursing Care Notes at 117-1Sigilarly, on July 12, &hursday, Mr. Padilla
spent the day lying on his mattredd. at 120-122. Although this was his eleventh day in the
MHCB, Dr. Wagner decided to continue nitoning Mr. Padilla ovethe weekend and to
consider discharging him to EOP on Mondayly 16. MHCB Progress Notes at 24—26.

Also on July 12, Drs. Wagner and LaClaitlecumented the reasons behind the
decision not to refer Mr. Padilta DSH although he had been in the MHCB for more than thg
days set as a limit by the Program Guide. ID0FOFm at 564, Rifkin Decl. Ex. 36. The doctors
noted Mr. Padilla’s “psychotic syptoms [were] less pronouncedd. They also noted,
however, that Mr. Padilla “continués refuse medical [treatment]/d. While the doctors
decided to leave him in MHCB to “continu[e] te@onitor the severity of Mr. Padilla’s psychotic
symptoms,” they noted they were “considemanemergency involuntary medical [treatment]
Id.

From July 13 to 16, Mr. Padilla appearattcooperative, unceptive, refused his
medication, and refused to attend his treatrappbintments. Numsg Care Notes at 123-134.
In particular, on July 15, Mr. Padilla appeafgtbssly psychotic and disorganized,” spent mo
of the day unclothed, stated,iéar Mexican voices and see dad, ” but also stated, “I'm not
suicidal or homicidal,id. at 130. On July 16, he appeared toymling, and was “clearly very
psychotic.” MHCB Progress Naet 43. During the same time span, however, he was obs
eating his foodid. at 38, giving up his trash for collectiad, at 43.

Although Dr. Wagner had noted on July 13tthe would consider discharging
plaintiff to EOP on July 16, the record contamusindication of whetheDr. Wagner entertained
discharge on that date.

On July 17, Mr. Padilla was observedieg lunch, lying on his mattress, and

refusing to talk. MHCB Progress Notes at 43-M&rsing Care Noteat 50. Dr. LaClaire
7
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drafted an IDTT level of care decision note, again recommending Mr.&adilbe referred to &
higher level of care. MHCB Progress Notes at4&l Dr. LaClaire noteMr. Padilla exhibited
“no further deterioration in mental health wgbhme modest improvemis in his ability to
function.” Id. Dr. LaClaire also notelllr. Padilla did not take hisiedications, and psychiatry
would start “the non-emergenayoluntary med[ication] agjzation process for signs and
symptoms of grave disability.Td. at 44.

On July 18, Mr. Padilla was observed egthis breakfast but remained unkemg
did not reply to questions, hadlat affect, and refused his medtion. Nursing Care Notes at
52-53. That day, Drs. LaClaire and Wagner initdtes process to discharge Mr. Padilla fron
MHCB to EOP. MHCB Progress Notes at 47. In the discharge form, the doctors stated w|
Mr. Padilla was psychotic, he shed/no change in his conditiotd. They agreed no referral
would be made to DSH because Mr. Padilauld be able to benefit from a non-emergency
“Keyhea™ order for involuntary medical treatntemithout inpatient hospitalizationd.

On July 19, Dr. Wagner rescinded the orbedischarge Mr. Padilla. Wagner
Dep. at 122:1-17. The parties dispute Dr. Wagmedsons for rescission. In his deposition,

Wagner testified the decision to rescind dhe@er was either because of Mr. Padilla’s

“deterioration or because the EOP program said ¢beydn’t employ the level of care he needs.

Id. (verbatim transcription). Dendants say the evidence etord suggests Dr. Wagner's
decision was attributed to recent chanigdelr. Padilla’s mental health statisgeNursing Care
Notes at 55, but this court’s reviesf the record had not identifiexhy such changes with clarity

as the nursing notes simply report Mr. Padilla’s slegp lot without appearg to be in distress

% In Keyhea v. Rushefi78 Cal.App.3d 526, 542 (Cal. Ct. App. 1986), the court set f(lreth

the substantive and procedural safeguards staissfollow in seeking to involuntarily medica
state prisoners with long-term psychotropic neations. Such court orders are commonly kng
as “Keyhea” orders. The record appeansttect defendants sougan involuntary medication
order based on “grave disabilityf order to continue medicati following Dr. Wagner’s initial
order that Nurse Kaiser admirestpsychotropic medication to MPadilla, as referenced below
ECF No. 131 at 414-417.

—
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Mr. Padilla characterizes the redas suggesting Dr. Wagnenmgily failed in his attempt to
transfer Mr. Padilla to EOP.

On July 20, Mr. Padilla was observexsting on his mattress, exhibiting a
“socially non interactive” demeanor and contmgito refuse medication. Nursing Care Notes
58. On July 21, the on-call psychiatrist noted Rdilla was “psychotiand gravely disabled,”
had not showered in twenty-one days, had smeared feces, peanut butter, and food remair
dried puddle of urine, and wisng naked on the cell floorMedical Treatment Record at 372,
Rifkin Decl. Ex. 20. The nurse who observeah moted Mr. Padilla was unable or unwilling to
care for himself in the basic ways that anothenate could. Nursing Care Notes at 61.

On July 22, twenty-one days after hignsfer to the MHCB, Mr. Padilla was
observed as filthy and unkempt, malodorous, dehaiand psychotic, andlitang to himself.
Medical Treatment Record at 373. At one paoirthe day, Mr. Padilla screamed, “stay away
from my door, don’t get near me.” Nursingr€dotes at 64. Although his cell was scattered
with trash, he refused to exit his cell to obtaeatment. MHCB Progress Notes at 53. On
July 23, Mr. Padilla again refused to exit his catig at one point in the day, was seen fondlin
his penis.Id. He continued in his fesal to take medicatiomd.

E. Dr. Wagner on CDCR Genéiaractice of Not Transferring Inmates to DSH

As noted above, under the Program Guide, inmates admitted to the MHCB n
discharged within ten days uskea longer stay is approved bg tbhief of Mental Health or
designee. Program Guide at 449. At his dejoos Dr. Wagner testified he was aware of the
CDCR'’s ten-day MHCB stay policy. Wagner Dep8at14—16. It is undisputed Mr. Padilla w
never discharged or referred to DSH.

During his deposition, Dr. Wagner explairtkeé decision not to refer Mr. Padillg
to DSH reflected a general institutional practice of not transferring mentally ill inmates to O
SeeWagner Dep. at 83:16-18. Dr. Wagner explditieat in the MHCB referring inmates like
Mr. Padilla to inpatient care ‘@sn’t a common thing we did.Id.

When asked to explain the reason beltimsl practice, Dr. Wagner said: (1) “if

you referred a patient, it required a bunch of papek,” (2) “to secure an admission outside of
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the prison [] took usually weeks,” (3) “the §iPi] was not accepting them,” and (4) “it was not
common practice to [recommend a shar] because of the great dela effecting a transfer.”
Wagner Dep.at 83:20-84:13. Dr. Wagner furtherttged it was “common knowledge” that th
CDCR largely lacked resources to promg@ffectuate a transfer, and that the common
knowledge was shared among members of the MHE€BmMent team. WagnBep. at 85:1-2.

Dr. Wagner gave another reason for his sleaito decline a ferral to DSH: “we
had the capacity to treat him.” Wagner De@B&6—6. Dr. Wagner belied taking care of Mr.
Padilla in the MHCB was preferabtecause the transfer could‘tr@umatic to the patient,”
particularly a psychotic inmate &kMr. Padilla. Wagner Dep. at 887. Further, the staff at th
DSH did not know Mr. Padilla, so in Dr. Wagiseopinion, he and the treatment team could
provide better treatment if Mr. Padilla stayadhe same facility. Wagner Dep. at 88:8-11.
Dr. Wagner testified another readomdid not transfer Mr. Padillito DSH was because he “hag
not deteriorated” and “he didn’t get worsaflagner Dep. at 88:19-2%4r. Padilla was still
accepting much of his food, and his condittarax[ed] and wan[ed].” Wagner Dep. at
126:22-127:1, 179:1-11. As discussed below, althdughVagner never refezd Mr. Padilla to
DSH, he eventually ordered involuntary medication.

F. Dr. Wagner Orders Involuntaifreatment for Mr. Padilla

By July 24, 2012, Mr. Padilla was observed flooding his celdsta in inches off
contaminated water that contained feces, smgduimself with feces, and attempting to ingest
his feces. PUMF No. 55. Defendants poing¥alence suggesting Dr. LaClaire attempted to
convince Mr. Padilla to come out of his celkaime time in the morning. LaClaire Dep. 42:10
49:16. During his attempt, Dr. LaClaire informigld. Padilla of the importance of taking his
medication, and indicated the treatment team*wasried” about him, but Mr. Padilla did not
respond coherently. LaClaire pe42:10-49:16. Defendants citegmdence showiplater that
day, Dr. LaClaire again attempitéo convince Mr. Padilla to kka his medication, but, again, wa
unsuccessful in his effortdd. The record does not make clear the exact time Dr. LaClaire’s

second attempt occurred.
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At approximately 12:00 p.m., MHCB custly staff attempted to communicate tc
Mr. Padilla to get him to take his medicationwatarily, but he refusedCrime Incident Report
at 9, Rifkin Decl. Ex. 2, ECF No. 131. Aftdis attempt to administer his medication,

Mr. Padilla was given a period to “codbwn,” from 12:00 p.m. to 12:25 p.nid.; Pl.’s
Additional Undisputed Materidtact (AUMF) No. 62, ECF Ndl43-1. Almost immediately
after the cool down period, Dr. LaClaire engaged “32-second intervern” with Mr. Padilla,
attempting but failing to convince Mr. Padilladome out of his cell to take his medication.
Crime Incident Report at 9; PUMF No. &&eClinical Intervention Vided.

Shortly after Dr. LaClaire’s 32-secomnttervention, Dr. Wagner ordered MHCB
custody staff to extract Mr. Padilla from hidlde administer his medication involuntarily.
PUMF No. 56; DUMF No. 42. The CDCR assentbéeteam of eight officers to extract
Mr. Padilla: (1) Captain Castro as the superv@osite; (2) Lieutenarbodina as the incident
commander; (3) Sergeant Drew as the team leader responsible for administering pepper s
(4) Officer Acevedo as the “shield,” the job degtion of the person r@snsible for making sure
the food port was covered after pepper spray wasrastered; (5) Officer Pruneda on the batd
(6) Officer Garcia on handcuffs; (7) Officer Mimez on leg irons; and (8) Officer Holguin as
scribe, to log details of éhextraction. DUMF No. 43.

1. Officers Administer Peppe8pray During Extraction

At approximately 1:28 p.m., on July 24, Ltenant Godina read Mr. Padilla a “c
extraction admonishment,” in whide ordered Mr. Padilla to woitarily exit the cell, submit to
handcuffs, and take his medication. Crime Incidegport at 9. The Celixtraction Video of the
incident shows Godina reading the admonishroetgide Mr. Padilla’s cell door, after having
donned a gas mask. Cell Extraction Video at 3:4lr. Padilla did not comply with the

admonishment. Crime Irsent Report at 9.

* The Clinical Intervention Video showing OraClaire’s attempt to communicate with
Mr. Padilla through his closed cell door h&eb lodged with and &wed by the court.

> The Cell Extraction Video has bealged with and viewed by the court.

11
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After Mr. Padilla did not comply, the teapnoceeded to extract Mr. Padilla from
his MHCB cell. Id. Each team member donned a gas mseskeral team members wore white

protective suits over their uniform&ee generallfell Extraction Video at:00 to 3:30. After

several orders for Mr. Padilla to “cuff up,” to which he did not respond, Sergeant Drew dispersec

a total of four cans of pepper spray into Mrdita’s cell over a period of time: one, an MK-46
and the other three, MK-9s. Crime Incident Reépb 8. Sergeant Drew testified he “empt[ied
the MK-46 and at least one of the MK-9 cans thi cell when attempting to extract Mr. Padil
SeeDrew Dep. at 112:15-18, 113:5-10.

Specifically, as documented in the writiesident report and generally consiste

a.

nt

with the Cell Extraction Video, within a few minutes of Lieutenant Godina’s admonishment to

Mr. Padilla, Sergeant Drew sprayed one comtusuburst from the MK-46 pepper spray can in
Mr. Padilla’s cell through the food port. Cenincident Report at 20. Within “a couple

minutes,” Sergeant Drew emptied two MK-9 canistarsugh the food slot d¥ir. Padilla’s cell.

Drew Dep. at 113:4-15, 114:4-18. Approximately “omaute” after the application of the MK

9 canisters, Mr. Padilla appeared overwhelimgthe pepper spray ang@oached the cell door

in an apparent attempt to submit to cuffsin@rincident Report &0; Drew Dep. at 116:1-13.
The extraction team handcuffed and fastened Mtillas left wrist to a heavy metal triangle

attached to a lanyard also mawfenetal and pulled thlanyard through thednt slot. Drew Dep
at 116:1-13; Wagner Dep. at 75:1-15. The incideport notes Mr. Padilla did not submit his

right hand to be cuffed. Crime Inl@nt Report at 9. Aine point in responde an order to cuff

up, Mr. Padilla says “I tried.” QleExtraction Video at 9:00. Aiblater, Mr. Padilla’s right hand

appears to be resting in the food port openidigat 10:00. Sergeant Drew says that
approximately “one minute” after Mr. Padilla suitted his left hand, Drew emptied the last M
9 canister into the cell. Drel@ep. at 116:14-25. After the firgpplication of pepper spray, at
least one member of the extraction team starsaydo Mr. Padilla, “let’s put you in the showe
repeating this statement or statements like it multiple tingee, e.gCell Extraction Video at

11:20.
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2. Officers Extract Mr. Padilla from Cell

Approximately nine minutes after tlfiest pepper spray can was dispersed,
Sergeant Drew opened the door to physically resia. Padilla. PUMRNo. 63. The parties d¢
not dispute that at this momedvit. Padilla resisted the officersfforts to restrain him. DUMF
No. 48. The incident report states that MrdiPa became combative and physically resisted 4
efforts to be subdued. Crime Incident Repoat The officers attempted to bring Mr. Padille
to the ground by using their combined body weight,Mr. Padilla continugto be physically
resistant by twisting his body back and fort. At his deposition, SergaaDrew testified the
officers had difficulty obtaining controldzause Mr. Padilla’s physical strength was
“‘phenomenal.” Drew Dep. at 119:12-13. The Cell Extraction Video does show a struggle

which Mr. Padilla is wrestled to the groundieafwhich he appeats end up on the ground

A\ —4

=

=

durin

behind the open cell door. The audio track ofMiteo appears to record the sounds of the clhain

attached to the lanyard clanking, and onetifigeimage may show the chain wrapped around
Padilla’s body. At one point, it soundsiabir. Padilla says, “you’re choking me.See
generallyCell Extraction Video at 17:00-19:00. Givemathhe camera’s vievg blocked in part
by officers’ bodies and the open doibiis not possible for the coumd distill a ckar narrative of
exactly what was happening during this time; delyano narrative that eliminates alternative
characterizations of the event for the purpadesimmary judgment is possible.

During the extraction, Captain Castro, fupervisor, observed Mr. Padilla was
a mental state where he could not follow[] theiest [sic] instruction.”Crime Incident Report
at 21. Dr. Wagner, who was the nursing station across the talthe time of the extraction,
testified the extraction process was “painfullffidult” for Mr. Padilla, and from hearing his
cries as he was pulled out of his cell,"keew” Mr. Padilla wa suffering. Wagner Dep.
46:24-25; 47:14-15. It is gendyaundisputed during the extraan, Mr. Padilla was screaming
and crying for help. PUMF No. 67. The auttiack of the Cell Extraction Video appears to
record deep coughing and gagging.ll E&traction Video at 16:00-16:41.

After several minutes of struggling, MPadilla was placed on a gurney, where

Mr. Padilla continued to resitte officers’ attempts to subduarhi Crime Incident Report at 9
13

Mr.
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Cell Extraction Video at 18:52-19:15. While the gurney, Mr. Padillavas taken to a nearby
room where a five-point restraints Beuas located and officers placed him in five-point
restraints; during a portion of this time Mr. Padilla is place on his back with his hands cuffe
behind his back with at least one officergsiag on his chest. Cdlixtraction Video at 20:01—
22:30. Ultimately the handcuffs were removed, one of the restraintedemtross Mr. Padilla’s
chest, and the rest of thestaints secured as welld. at 23:00 — 25:48. Expert Eldon Vail
observed that during this timelr. Padilla talked about his skpeeling and his discomfort
stemming from the pepper spray. Vail Dep. at 118:16s@4, e.g.Cell Extraction Video at
23:15. The Video records Mr. Padilla saying@a¢ point he “can’t breathe.” Cell Extraction

Video at 25:22-35. After Mr. Paddlis secured with thestraints, someone apparently starts

d

cover him with a blanket, but another personloamverheard saying a blanket is not a good idea

prior to decontaminationld. at 27:44.

In his deposition, Sergeant Drew téstl the officers anticipated taking
Mr. Padilla to the shower to be decontamidat®rew Dep. at 121:14-17. Specifically, Serge
Drew asked Mr. Padilla if he wanted to dataminate, but Mr. Path never answered, so
Sergeant Drew assumed he did not want a sholderSergeant Drew obtained alcohol pads t
swab Mr. Padilla’s left wristrad every other area scratched dgrthe extraction. Drew Dep. at
124:17-23. At his deposition, Drew stated he tibid step to prevent systemic infectiol.
Shortly after Sergeant Drew swablddr. Padilla, the officers lethe area because it was the e
of their shift and MHCB Nurse Kser arrived to resume responbtp for Mr. Padilla’s care.
Drew Dep. at 125:9-10; Godina peat 43:9-13. The officers had further interaction with
Mr. Padilla. DrewDep. at 125:9-10.

® The five-point restraints bed was qopid, as suggested by its name, with five
restraints: two restraints were attached tadbigom corners of the bed and were used for the
legs, two were attached to the middle sidethefbed and were used for the arms, and one wzx
attached to the left upper side of the bed anslwg®d to go across the chest. Cell Extraction
Video at 20:01-22:30. The restraints were maddath, and were useditially to subdue Mr.
Padilla while he receivertvoluntary medicationld.
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After Mr. Padilla was secured in the five-point restraints, Nurse Kaiser
administered medication to hiby gluteal injection. Crime Indent Report at 2; Kaiser Dep.
58:23-25. During this time, Nurse Kaiser wasaveg a white filtration mask covering her nos
and mouth.See, e.g Cell Extraction Video at 28:50. #dr she administered medication, she
medically cleared Mr. Padilla, meaning she chedkedetermine if he was in any distress or
having difficulty breathing before making a deteration that he no longer required close
medical attention. DUMF No. 49; Kaiser Dep84at9—-25. Mr. Padilla cite® plaintiff's expert
Edward Kaufman’s declaration to suggestdea medically cleared Mr. Padilla without
completing a medical exam or ensuring he was decontaminated. Kaufman Decl. | 71, Rif
Decl. Ex. 61; Kaiser Dep. 84:8-16, 126:6-16, Rifkin Decl. E¥6. At her deposition, Nurse
Kaiser testified she did not decontaminate MdilRabecause “she didn’t. . . notice any pepps§
spray” on his body. Kaiser Dep. at 108:1-3e@fically, when she medically cleared Mr.
Padilla, she observed no “pepperagpburns all over his face. . . or . . snots pouring down hig
nose.” Kaiser Dep. at 108:19—@&rbatim transcription).

Mr. Padilla remained in the five-poirgstraints for approximately seventy-two
hours from July 24 to July 27, 2012. PUMF N6. During this time, Mr. Padilla did not
shower, and the pepper spray was not wdgtom his body. Solis Dep. at 60:5-61‘1%he
parties agree a fan was set up and directed toMarBadilla as he warestrained; defendants
say this method was to diffuse the effectthef pepper spray that remained on his body. DUI
No. 50. The only physical injury noted on Mr.difa after the extractiowas completed was a
scratch to his left wrist and fingers. Ruléslation Report at 66, Egiivel Decl. Ex. O.

While Mr. Padilla remained in the fiyeoint restraints, MHCB nurses drafted
progress notes to record his condition for eagh dRestraint Documentation at 7, Esquivel De
Ex. N. During Mr. Padilla’s first day on JuBA, the notes say his mood was calm, his speec

was clear, and he waesting quietly.ld. The same day, he noted diin not hearing voices,” ar

’ Solis is a nurse in the MHCB and was a formhefiendant in this case before the parti
stipulated to his dismissaSeeECF Nos. 126, 136.
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was observed responding to his medicatiwh.at 8. He remained caland quiet the next day,
was clear when he spoke, anadagé point, was able to sit upd. at 14-27. While he refused h
urinal several times and instead urinated on himself, he otherwise appeared “normal,” and
“cooperative.” Id. at 23, 36. On July 25, notes in thle ay Mr. Padilla was sitting up and
saying, “lI want to stand up, | want to get out,” but he was not rele&seat 25. On July 26, he
was observed yelling out intermittently, but largely remained “normal,” and “calm,”
“cooperative,” and “more compliant.d. at 37—-42. On July 26, he was observed requesting
get out of his restraintg]. at 41, and making attempts to get out by pulling on the arms of th
five-point restraints.ld. at 43. Again, he was not reledselhe record féects he suffered
injuries in his attempt to get out of restraitigf does not make clear whhbse injuries were.
Id. at 46. By July 27, Mr. Padilla spent much of the day sleepthat 53.

In the meantime, on July 25, Dr. Wagsegned a declaration in support of an
application for a court order tmntinue involuntarily medicatg Mr. Padilla. ECF No. 131 at
414-417.

On July 27, Mr. Padilla was released frbue-point restraints, after his release
was ordered not by Dr. Wagneut by a Dr. Wang. DUMF No. 5%CF No. 141-1 at 10. Mr.
Padilla then showered and was placed into anattle Nursing Care Notes at 85. He then
returned to the MHCB until August 14, and threturned to the EOP on August 15, 2012. PU
No. 84-85.

G. Mr. Padilla Receives a FRas Violation Report

1. Pre-Hearing Interview

Following the cell extraction, Sergeantddr issued a Rules Violation Report

(RVR) to Mr. Padilla for “obstructing a peace offieerthe performance dfis duties resulting in

the use of force.” PUMF No. 88. Mr. Padilleceived a copy of the report on August 1, 2012.

MHCB Progress Notes at 74.
According to CDCR policy, when an EOP or MHCB inmate is charged with a
disciplinary violation, a mental health cliniciamust assess whether the inmate’s mental illne

contributed to the behavior leadi to the RVR. PUMF No. 90. #&in turn allows the hearing
16
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officer to consider the inmate’s menil&iess while adjudicating the violatiod. Accordingly,
CDCR psychologist Andrea Lackoviaterviewed Mr. Padilla imonnection witithe RVR on the
same day he received a copy, August 1, 2012. MHCB Progress Notes at 74.

After the interview, Dr. Lackovic cohaded Mr. Padilla’s mental illness
contributed to his behavior dog the extraction. DUMF No. 59n particular, Dr. Lackovic
found due to his mental state, which includelisiens, false thoughts, and paranoia, Mr. Padilla
did not seem to understand the consequences of not complying with a custodydoriféhile
not making a determination of guilt, reservedtfeg hearing officer, Dr. &ckovic also noted that
if Mr. Padilla were to be found guilty of theles violation, he would benefit from sentencing

conditions that took account of his need for therapy and activia¢ptbvide “reality

E=3

orientation,” such as the abilitg know the time of day or year. RVR at 78, Rifkin Decl. Ex. 4.
Dr. Lackovic also concluded MPRadilla would benefit from saali interaction, talking with
others, and other activities thabuld prompt his memoryld. At her deposition, Dr. Lackovic
stated she gave the hearing officer specific infdgiom “to let [him] know, from a mental health
standpoint, what he would bendfibm to make sure that thosertgs aren’t removed.” PUMF
No. 95; Lackovic Depo. at 40:23-41:8.

2. RVR Hearing
On August 8, 2016, Lieutenant Robicheaax;DCR Senior Hearing officer, hel

-

the RVR disciplinary hearing. DUMF No. 62.a8tassistant J. Alafa, who interviewed Mr.
Padilla at least twentfour hours in advance of the chasggought against him and answered

any guestions he had, attended the hearing oPadtilla’s behalf. RVR at 65. Mr. Padilla did

-

not attend this hearing, and Roleelux as the hearing officer entered a not guilty plea for him.
RVR at 66. Several pieces of evidence weesented at the heéag, including the rules
violation log detailing the extraction and Dr. Lackovic’snta health assessmeritl.
After reviewing the evidence presentedldhe factual findings made by Sergegnt
Drew, Lieutenant Robicheaux found Mr. Paddlalty of the charge of obstructing a peace
officer in the performance of his dutiekl. Lieutenant Robicheaux assessed penalties against

Mr. Padilla, which included ninety days’ forfeituof credit and thirtglays’ loss of privileges
17
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including dayroom, television and radio visits, family visigfpecial purchase,” telephone

privileges, and access tdquarterly package.1d. The ninety day forfeiture of credit was

eventually restored on November 28, 20Eaquivel Decl. Ex. A at 6, ECF No. 137-2.
The thirty day loss of privileges wagpected to last from August 8 to

September 7, 2012, and was to be imposed upoRadiilla’s release from the MHCB. RVR a

66. The parties dispute whether thigty days’ loss of privilegewas restored or rescinded; the

court’s review of the record does not resdive dispute. DUMF Nos. 64, 68 (disputed with
explanation).

Mr. Padilla did not receive a copy thfe adjudication until August 26, 2012, afte
he was released from MHCB. DUMF No. 67.

3. Defendant Johnson Reviews Robhicheaux’s Decision

At the time of Mr. Padilla’s extrdaion, defendant Johnson was the Associate

Warden for Health Care and Chief Disciplin&ificer (CDO). He wasasked with reviewing

8 Exhibit A is CDCR Committee Action SummaBheet. Mr. Padilla objects to the
admission of this evidence, contending deferglditt not offer any testimony from anyone wit
personal knowledge of the documents or infation supporting this édence. ECF No. 148-3.
The objection is overruled.

In a summary judgment motion, documents attat¢beth exhibit listan be authenticate
by review of their contents if thegppear to be sufficiently genuin@rr v. Bank of Am., NT &
SA 285 F.3d 764, 778 n.24 (9th Cir. 200&9eFed. R. Evid. 901(b)(4)(authenticity may be
satisfied by the “[a]ppearance, contents, substanternal patterngr other distinctive
characteristics, taken in camction with circumstances.”)nited States v. WhitwortB56 F.2d
1268, 1283 (9th Cir.1988) (authenticating lettersh®ylinkage between the dates of postmark
and defendant’s location on the days letters m™gilén such instances, a proper foundation ne
not be established through personal knowledge but can rest on any manner permitted by
Rule of Evidence 901(b) or 905eeFed. R. Evid. 901(b) (proding ten approaches to
authentication); Fed. R. Evid. 9Q2elf-authenticating documentsed no extrinsic foundation).

Here, Exhibit A is attached to an exhilist submitted in support of defendants’ motion
for summary judgmentSeeECF No. 132-2. Exhibit A purports to be a Department of State
Hospitals Institution Classification Committee AstiSummary Sheet. It has Mr. Padilla’s na
located at the top of the document, his inmaéatification number, the date of the committee
report, and the Committee’s decisionréstore the ninety day creditSeeEx. A at 10.
Additionally, dates in the exhibit correspond with other evigen the record, specifically
Mr. Padilla’s time in the SalanValley Psychiatric ProgranBeeSVPP Treatment Plan, Pl.’s
Ex. 70, ECF No. 148-1. The court finttee evidence is admissible.
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Robicheaux’s RVR decision. PUMF No. 108. RdrAssociate Warden Johnson’s responsib
as CDO was to assess whether as the heafficgr Robicheaux adequately took into account
information from the mental health assesafrin accordance with CDCR policy. PUMF No.
110. As the CDO, Johnson had authority to neoc@nd changes to the disposition of the RVR
including altering a change, downgrading the f@®massessed, or digging the charge.
PUMF No. 109. Associate Johnson approved &aaux’s findings and disposition. PUMF
No. 111.

H. CDCR Supervisors Review Fae used in Cell Extraction

Supervisors in the CDCR also were &dkvith reviewing the force used in
Mr. Padilla’s extraction. Follwing an incident like Mr. Patia’s, which involved the use of
physical force and a chemical agent, the inciseag subject to a review process in which CD
supervisors evaluated the staff's actions, datexchif the force was appropriate, determined
whether there were policy or procedures violadiaf improvement was needed, and whether
deficiencies could be resolvég training or with a policy dmge. DUMF No. 69. This post-
incident review process involved four levelsre¥iew by members of dnstitutional Executive
Review Committee (IERC), comprised of various managers, supervisors, and members of
medical or mental-health staffd.

Mr. Padilla’s extraction underwent thegrered review as follows. Captain

Overley conducted the first level ManagdRsview; Associate Warden Johnson conducted tf

second level Manager’s Review; an@utenant Baer, who also serras administrative assistant

and public information officer to Warden Gipsa@onducted the final institutional level review
DUMF No. 71. At hearing on the parties’ crasstions, Mr. Padilla’s counsel stated Chief
Deputy Warden Sandor, who is ngbarty to this case, conducted thed level of review. Each
reviewer at each level watched the extraction video, read the incident report, and reviewe(
evaluations of the lower levelviewers. DUMF No. 71. Eadleviewer concluded the staff's

use of force during Mr. Padilla’extraction was reasonabliel.
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Supervisors Stainer, Gipson, and Beard

At the time of Mr. Padilla’s extractiohjs RVR hearing, and the RVR and use
force reviews, defendants Stainer and Gipsada sigpervisory positions within the CDCR.

Stainer was the Acting Deputy Directorfedcility Operations within the Division
of Adult Institutions (DAI) from March 2012 through August 1, 2013, when he was promote
Director of DAI. PUMF No. 115. Stainer had theathority to set expectations system-wide fg
the proper use of force; he alsad responsibility for ensurirtgat CDCR policies and procedut
were followed with respect to the inmatisciplinary process. PUMF No. 117.

Gipson was the Acting Warden at Corconar2012, starting in June 2011. DUN
No. 78; Gipson Dep. at 12:14. As the Acting Wardshe had ultimate authority to determine
whether corrective actions withspect to use of force weappropriate. PAUMF No. 50.
Gipson also was responsible generally for enguiorce and discipline was not used without
regard for mental illness. PUMF No. 130.stlg, Gipson was responsible for training CDCR
staff, including custody stafind non-custody staff. Gipson Degi.18:20-19:2. The parties do
not dispute Gipson never reviewed the use afd@nd disciplinary processes at Corcoran to
determine whether they adequately accountedhfoates with mental illness. Pl.’s UMF No.
131.

The parties do not dispute that aftesiBér became aware of Robicheaux’s and
Johnson’s decisions, imposing and affirming dikeg respectively, he dinot review the RVR
or direct anyone else to do.sPUMF No. 114. The parties dige whether Stainer reviewed tl
CDCR'’s use of force and discipline policies for iriesawith serious mental illness. Mr. Padill

cites to evidence suggesting Stainer did not talle any such review, Stainer Dep. at 34:16-

d to

-

es

e

35:9, while defendants interpret the evidence to ssiggemost Stainer did not recall taking such

action,id.

Beard was appointed as the Secretaryife CDCR after Mr. Padilla’s extractior
on December 27, 2012. DUMF No. 73. Before that date, he had been a consultant for CL
since March 2011ld. In his role as Secretary, Beard hathauity to review or direct staff to

complete a further review of a use of forceident that came to siattention. Beard Dep.
20
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120:1-9; DUMF No. 73. It was withidefendant Beard’s authority &ecretary tdéake corrective

action with respect to an inappropriate uséote within a CDCR prison. PAUMF No. 54. As

both parties agree, defendant Beard never undeaoekiew of the use of force on Mr. Padilla
nor directed that anyone else uridke such a review. PAUMFAN53. The parties further agr
Beard learned about Mr. Padilla’s extractior2013, one year after the extraction took place.
DUMF No. 74. Specifically, Beard first leged of Mr. Padilla’s extraction in 2013 in
connection with prepang for a hearing in th€olemanclass action when he saw the video of
Padilla’s extraction as one séveral videos he reviewegeard Dep. at 16:12-25. Itis
undisputed that Beard did not comtlany formal review of Mr. Rhlla’s extraction or instruct
anyone else to conduct sugheview. PUMF No. 53.

J. CDCR Palicies and Training

1. CDCR Paolicies

As of July 2012, the CDCR'’s policies concerning the use of force and cell
extractions were set forth in Title 15 of t@alifornia Code of Regulens sections 3268 to
3268.3 and CDCR'’s Department Operationsiii (“DOM”), Chaptelb, Article 2. PUMF
No. 58. In opposition to defendants’ motiardan support of his motion, Mr. Padilla has
presented expert testimony from Eldon Vaibreor Deputy Secretary for the Washington Stat
Department of Corrections. Vail Decl. § 2, Rifloecl. Ex. 60. In his declaration, Vail
discusses what he views as deficiencies ilCRIpolicies governing Mr. Rilla’s cell extraction,
the use of force review process, and the RVR review.

In particular, Vail observes that CDCRIigees at the time included no limitation
on the amount of pepper spray allowable in@afsforce incident and no limitations on the
waiting times between appéitions of the sprayld. § 32. Regarding the use of force review
process, Vail notes CDCR policies did not constterinterplay of an inmate’s mental illness
and the use of force, did not require askiitether the use of force was reasonable when
considered in the context ofental health, and did requicensideration of whether an
application of force could exacetbanental health symptom#d. § 48. Vail opines that these

features of the policiesmdered them deficientd.  16. But, Vail observes, as long as the ug
21
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of force was in compliance with the policielgspite the flaws in the policies, CDCR approvec
such use.ld. 1 46.

While arguing generally that supervisory liability does not attached because
plaintiff has not shown causation, defendants dispute this charatteriaf the policies. They
cite to parts of Stainer’s depben suggesting it was CDCR pram to consider an inmate’s
mental health “to some degree.” Stainer Da05:10-20. Regarding the RVR review proce
Vail opines the process did not systematicattgount for an inmate’s mental illness when
adjudicating prison rule viations. Vail Decl. { 75, 76.

2. CDCR Training

The parties dispute the scope of traingngen to the officers who carried out the
cell extraction. Mr. Padillaites to the depositiored at least four defendants involved in the ¢
extraction in which they testified they dmdt recall receiving traing on communicating or
interacting with individuals who rght be in the midst of a mentaalth crisis. Acevedo Dep. ¢
17:15-19; Martinez Dep. at 32:8—-13; Pruneda Dep. at 21:3-2282%0 Dep. at 81:4—7.
Defendants dispute this charactation of the record and point eoher parts of the record in
which the cell extraction officers testified theaceived training on iderying signs of someone
who might be in a mental health crisis. Aedw Dep. at 17:4-18:25; §tao Dep. at 79:25-82:5
1. LEGAL STANDARDS

A court will grant summary judgment “if .. there is no genuine dispute as to a
material fact and the movant is entitled to juégitnas a matter of law.” Fed. R. Civ. P. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolved in favor of either
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986).

The moving party bears thetial burden of showing thdistrict court “that there
is an absence of evidence to support the nonmoving party’s daskatex Corp. v. Catrett
477 U.S. 317, 325 (1986). The burden then stoftee nonmoving party, which “must establig
that there is a genuine issuenoéterial fact . . . ."Matsushita Elec. Indus. Co. v. Zenith Radid

Corp.,, 475 U.S. 574, 585 (1986). In carrying their burdésh parties must “cit[e] to particula
22
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parts of materials in the record. ; or show [] that the matels cited do not establish the
absence or presence of a genuine disputihabian adverse party cannot produce admissible
evidence to support the fact.” Fed. R. Civ. P. 56(cHé¢; also Matsushit@75 U.S. at 586
(“[the nonmoving party] must do more than simphow that there is some metaphysical douk
to the material facts”). Moreokgthe requirement is that theebe no genuine issue of materia
fact . ... Only disputes over facts that migffect the outcome dhe suit under the governing
law will properly preclude the entry of summary judgmerriderson477 U.S. at 247-48.

The summary judgment standards do netngjfe when parties file cross-motions
for summary judgment: “[e]ach motion mums considered on its own meritsFair Hous.
Council of Riverside Cnty., Inc. v. Riverside T@49 F.3d 1132, 1136 (9th Cir. 2001) (internall
guotation marks omitted). Thus, “the court nmestiew the evidencsubmitted in support of
each cross-motionld.

In deciding a motion for summary judgmetite court draws all inferences and

views all evidence in the light moftvorable to the nonmoving partiatsushita 475 U.S. at

587-88;Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). “Where the record taken as a

whole could not lead a rationaidr of fact to find for the non-oving party, there is no ‘genuine
issue for trial.” Matsushita475 U.S. at 587 (quotirgrst Nat’'| Bank of Ariz. v. Cities Serv.
Co, 391 U.S. 253, 289 (1968)).
V. DISCUSSION

A. Defendants’ Motion foSummary Judgment

To review, Mr. Padilla makes tHellowing claims: (1) unreasonable and

excessive force in violation of the Eighth Anaienent; (2) failure to provide adequate medical
and mental health treatment in violation of taighth Amendment; (3) failure to protect from
harm in violation of the Eighth Amendment; angl §sability discrimination in violation of the
ADA and Section 504 of theehabilitation Act.

1. Claims Not Covered by Motion

For clarity, the court first reviews thevazal claims not covered by defendants’

motion. Dr. Wagner has not moved for summaggment on claim (1) for excessive force.
23
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Davey has not moved on claim (2) for faildoeprovide adequate medical treatment.
Accordingly, these claims will proceed to trial.

The parties dispute whether defendafitsgner, Castro, Godina, Drew, Prunedé
Martinez, Acevedo, Garcia, Holguin, LaClaiesyd Kaiser have prodg moved for summary
judgment on claim (3) for failure to protect. threir motion, defendants sumarily argue they ar
entitled to summary judgment on the failurgtotect claim because:)(k is derivative of
Mr. Padilla’s excessive force claim, and {@¢y are entitled to samary judgment on the
excessive force claim. At helag, defendants confirmed their paasit that Mr. Padilla’s failure
to protect claim is derivative of the excessive force claim.

Defendants misconstrue Mr. dilba’s failure to protect claim, which the court
finds is not derivative of his excgse force claim. Rather, Mr. Bidla’s failure to protect claim
is based on a theory that defendants knew MiillRavas mentally ill, but in first delaying
medical treatment and then forcibly extractimgy from his cell, defendants were deliberately

indifferent to Mr. Padilla’s mental iliness and failed to protect against further harm to Mr. P

after he had decompensated. SAC Y 173-177,3pp&n at 23. Mr. Padilla’s excessive force

claim, in contrast, focuses on the cell extractiself and is based on a theory that defendants
acted with malicious and sadistic intent wheeythttempted to extract him from his cell given
his condition at the timeSeeid. 11 140-143.

Because defendants have not movedtmnmary judgment on Mr. Padilla’s thir
claim as pled in his complaint, the claismnot properly before the court on summary
judgment. Cf. Dawe v. Corr. USANo. 07-1790, 2010 WL 682321, &t (E.D. Cal. Feb. 24,
2010) (*While plaintiffs bear the burden of praad to this claim, it need not be addressed
because defendants’ argument misconstrues fairdiaims.”). Accordingly, this claim agains
the eleven defendants identified abalso will proceed to trial.

2. Claims Covered by Motion

Defendants Stainer, Gipson, Johnd0uerley, Baer, and Beard move for
summary judgment on claims (1) for excessivedo(2) for failure to provide adequate medic

treatment, and (3) for failure to protect from hamviolation of the Eighth Amendment. Defs.
24
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Am. Mot. at 9. Defendants Castro, GodiBaew, Pruneda, Martinez, Acevedo, Garcia, and
Holguin move for summary judgment on claim¥ fdr excessive force and (2) for failure to
provide adequate medical and mental health treatniénat 12—15, 18. Defendants Robiches
Johnson, Wagner, LaClaire, and Kaiser movestonmary judgment on claim (2) for failure to
provide adequate medical treatmeltt. at 16—19. Defendants Beard, Davey, and Stainer, as
official capacity defendants, move for suamy judgment on claim (4) for disability
discrimination in violation of the ADA and the Rehabilitation Atd. at 20.

3. Grouping of Defendants and Claims

For purposes of analyzing defendants’ motithe defendants are best divided i
the following three groups: (1) mental healtinecproviders and corrégonal officers reviewing
the RVR, including Kaiser, LaClaire, Wagn&obicheaux, and Johnson; (2) cell extraction
defendants, namely the eight member teasembled to carry out the extraction, including
Pruneda, Martinez, Acevedo, GarcHolguin, Drew, Godina, andastro; and (3) supervisory
defendants, including Stainer, Gipson, Jamd®aer, Overly, Beard, and Davey. Because
Johnson reviewed both Robicheaux’s RVR and tleeofisorce administered in Mr. Padilla’s
extraction, her conduct will be assessed asahladth a mental health defendant and as a
supervisor.

Mental Health and RVR Defendants

a) Claim Two-Failure to Provide Ashuate Medical and Mental
HealthTreatment

Defendants’ motion for summary judgment behalf of the mental health
defendants — Wagner, LaClaitaiser, Robicheaux, and Johnseattacks plaintiff's second
claim, that these defendants violated his rigimder the Eighth Amendment by failing to provi
adequate medical and mahhealth treatment.

Defendants contend Dr. \Waer did not ignore Mr. Rhlla’s serious medical
needs, and in fact provided timely and adeqoaatal health treatment while Mr. Padilla was
housed in the MHCB. Defs.” Am. Mot. at 16, 18hey argue Dr. Wagner’s decision to delay

and deny medical treatment was nothing nmbea a “difference of opinion.1d. at 18.
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Regarding Dr. LaClaire, defendartontend summary judgmentasoper because Dr. LaClaire
as a psychologist, did not have tauthority to prescribe mediaari or transfer inmates to other
levels of care.ld. at 18 n.2. Regarding nurse Kaisdgfendants contend no evidence shows
Kaiser deliberately disregded any medical needd. at 19. Regarding Robicheaux and John;
defendants contend even if they exhibited detitemdifference to Mr. Padilla’s mental health
needs, no evidence in the record shows MdilRavas harmed by any such indifferendd.

Mr. Padilla contends thecord shows Dr. Wagner igreat Mr. Padilla’s medical
needs by not initiating involuntary medicatiortiuMr. Padilla’s twenty-fourth day in the
MHCB, not referring Mr. Padilla to DSH, and thsubjecting Mr. Padilla to five-point restraint
for three full days. Pl.’s Opp’n at 20. RegaglDr. LaClaire, Mr. Padla contends material
disputes of fact regarding his aathy preclude sonmary judgment.ld. Regarding Kaiser,

Mr. Padilla contends her decisitm“clear” Mr. Padila without directing he be decontaminate

amounted to deliberate indifferenceMo. Padilla’s medical needdd. at 21. Regarding

50N,

\"2

Robicheaux and Johnson, Mr. Paalitiontends Robicheaux’s decistorassess penalties after the

RVR hearing, and Johnson’s approval of Rbeiaux’s decision, amounted to deliberate
indifference to Mr. Padilla’s meal health treatment needkl. at 22.

(1) Legal Standard

The Eighth Amendment to the United States Constitution imposes on the sta
obligation to provide for the basmman needs of prison inmatdsarmer v. Brennan511 U.S.
825, 832 (1994). This obligation includes a requirement to praddess to adequate medical
and mental health car®oty v. Cnty of Lasse®7 F.3d 540, 546 (9th Cir. 1994 pptowit v.
Ray, 682 F.2d 1237, 1253 (9th Cir. 1982hrogated on other grounds Bandin v. Conner
515 U.S. 472 (1995). If the state fails to meet tibligation, “it transgesses the substantive
limits on state action set lilge Eighth Amendment.Helling v. McKinney509 U.S. 25, 32
(1993).

Where a plaintiff claims there has beefaidure to provide adequate medical or
mental health care, and the failure violatesl Bighth Amendment, to succeed plaintiff must

demonstrate defendants acted with delibarati#ference to serious medical need¥ilson v.
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Seiter 501 U.S. 294, 297 (1991) (quotikgtelle v. Gamble429 U.S. 97, 104 (1976)Doty,

37 F.3d at 546. The Eighth Amendment claira &a objective component and a subjective
component.See Wilson501 U.S. at 298. The objective component turns on whether the
deprivation of a particular medicaéed is “sufficiently serious.1d.; see also McGuckin v.
Smith 974 F.2d 1050, 1059 (9th Cir. 1992). A medicadahis said to be “serious” for Eighth
Amendment purposes “if the failure to tregiressoner’s condition aad result in further

significant injury or tle unnecessary and wantofiigtion of pain.” McGuckin 974 F.2d at 1059

(citation omitted). An inmate exhibiting symptomispsychosis has established a serious mefical

need for purposes of the objective prong aleliberately indifference claimAtencio v. Arpaio
161 F. Supp. 3d 789, 811 (D. Ariz. 2018f;Coleman v. Wilsgrol2 F. Supp. 1282, 1321 (E.D,.
Cal. 1995) (defendants exhibited deliberateffedence to inmates’ psychotic condition by
placing them in segregated housing).

The subjective component focuses on the official’s state of mind and requires a
showing of deliberate indifferenc&ee Wilson501 U.S. at 299-304. A prison official is
deliberately indifferent only if th official “knows of and disregards excessive risk to inmate

health and safety.Toguchi v. Chung391 F.3d 1051, 1057 (9th Cir. 2004) (quotiidpson v.

Cnty. of Washqe290 F.3d 1175, 1187 (9th Cir. 2002)) (internal quotation marks omitted). This

subjective component “requires morarhordinary lack of due careFarmer, 511 U.S. at 835
(quotingWhitley v. Albers475 U.S. 312, 319 (1986)) (internal quotes omitted). Deliberate
indifference “may appear whenigon officials deny, delay or iméonally interfere with medical
treatment, or it may be shown by the way in which prison physicians provide medical care|”
Hutchinson v. United State838 F.2d 390, 394 (9th Cir. 1988). Mere “indifference,’
‘negligence,’ or ‘medical malpracgtwill not support this [claim].”Lemire v. Cal. Dep’t of
Corr. & Rehab, 726 F.3d 1062, 1081 (9th Cir. 2013) (citiagtelle 429 U.S. at 105-06). Even
gross negligence is insufficient to establish debite indifference to serious medical nedds.
(citing Wood v. HousewrighB00 F.2d 1332, 1334 (9th Cir. 1990)).

The Ninth Circuit has held a plaintiff mastablish deliberate indifference to his

serious medical needs by showing defendantsradte a policy or prdice of systematically
27




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

denying medical care to infes in his positionColwell v. Bannister763 F.3d 1060, 1068 (9th
Cir. 2014). InColwell, the plaintiff, who was blind in oneye due to cataracts, brought suit
against officials and supervigomedical personnel in the Neda Department of Corrections
(NDOC), alleging defendants were deliberataljifferent to his serious medical needs in
denying his requests for cataract-removal surgktyat 1063. The record suggested the NDC
denied the surgery becausdtef‘one eye policy,” underhich cataract surgery was
systematically refused for an inmate whowld function in prison with only one eyéd. at 1063.

The district court granted defendsintnotion for summary judgmentd. at 1065.
Although the district coutteld the plaintiff's catact-induced blindness in one eye qualified 3
serious medical need, the court concluded defeadeerte not deliberately indifferent to that
need.ld. In the district court’s vw, defendants could not be delibtely indifferent because tk
plaintiff had not shown the “oneye policy” led to further injuryo his bad eye, and “medical
providers ha[d] determined thsdirgery [wa]s not medically warrad in light of the plaintiff's
overall visual acuity and abilityp adequately function.1d. On this basis, the court held the
NDOC'’s decision to refuse surgery amounted toiti€icbnce of opinion” ovethe best course o
medical treatment, and accordingly, the piiéi had not shown the NDOC'’s conduct was
“medically unacceptable” or “made in consciouselysird of an excessive risk to his healthd”
(internal citations omitted).

On appeal, irColwell, the Ninth Circuit agreed with the district court that the
plaintiff's condition was a&erious medical needd. at 1066. The Circuit disagreed, however,
the subjective component of the pi@lf’'s Eighth Amendment claimld. at 1068. First, it held
the plaintiff's case was not one in which thesas a “difference of ntkcal opinion about which
treatment [was] best for a particular patierid. Nor was the case one of “ordinary medical
mistake or negligence.ld. Instead, the undisputed facts showed the plaintiff was denied
treatment for his monocular blindness “solely beeaof an administrative policy, even in the
face of medical recommendat®to the contrary.ld. Accordingly, a reasonable jury could fin
the plaintiff was denied surgery “not becatisgasn’t medically indicated, not because his

condition was misdiagnosed, not because the suvgauidn’t have helped him, but because tf
28
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policy of the NDOC [wal]s to require an inmateetedure reversible blindness in one eye if he
still see out othe other.”Id. The Ninth Circuit dubbed this sef factors the “very definition of
deliberate indifference.ld. Second, the Circuit held plaifitdid not have to show the NDOC'’s
decision to “delay or deny treatment caukad harm” in addition to his blindness stemming
from the cataractsld. To require such a showing ignorén fact that as long as the “eye
remain[ed] untreated, [the plaiffficontinue[d] to suffer blindness inis right eye, which is harn
in and of itself, along with bbf the other harms and dangé#hnat flow from that.”Id. The
record was sufficient to create a triable issutaof regarding whether plaintiff was harmed by
the refusal of treatmentd.

In sum, inColwell the Ninth Circuit held a reasable factfinder could find NDO(
officials denied plaintiff treatment because mmsdical need conflicted with a prison policy anc
not because non-treatment was a medically acceptable ofuticat. 1070. The district court’s
decision was reversed and the case remanded forlttiadt 1063.

(2) Dr. Wagner

(@) Involuntary Medication an®eclination of Referral
to DSH

It is undisputed Mr. Padilla hagén diagnosed with psychosiSeeMHCB
Progress Notes at 11-18. Defendants agree Mrlldhds and had a serious mental and med
need. Defs.” Am. Mot. at 17 n.1. Accordinglyhether a mental health defendant can overca
plaintiff's right to a trial on k8 second claim turns on the subjective component of this claim

The parties do not dispute Mr. Padillasnygaced in the MHCB for twenty-three
days without a referral to DSH or the admtration of involuntary medication. PUMF No. 55.
There also is no dispute thattthe time Dr. Wagner order@d/oluntary medication, Mr. Padilla
had significantly decompensated; he was obsestattling in inches of contaminated water th
contained his feces, was smearing himself witHdges, and was attempting to ingest his fece
Id.

The parties do dispute one factual issuicett to determining if Dr. Wagner’s

decision to decline referral or to delayoluntary medication amouwsd to deliberate
29
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indifference: whether Mr. Padidlls medical and mental healtbndition “wax[ed] and wan[ed]’
over the relevant 24-day periaas defendants contend, or progressively decompensated, as
Mr. Padilla contends. On the ohand, portions of the recorduld support a reasonable jury’s|
inference that Mr. Padilla’s mental healtll @gvax and wane, thereby obviating the need for

additional treatment. For example, the recdrdws Mr. Padilla maintained a stable and calm
demeanor on some days, MHCB Progress Noté8,dte was quiet andtaay his meals on othe

days,id. at 43—-45, he gave up his trash for collecabtimes, Nursing Care Notes at 43, and h

r

e

informed MHCB staff he was not homicidal or suiciddl,at 130. On the other hand, the recqgrd

also could support Mr. Padilla’s theory of pregsive decompensatioMr. Padilla was naked o
several days, MHCB Progress Notes at 19, haehdy refused medication for at least three
weeks before his admission into the MHTRBJMF No. 3, and appeared disheveled and
malodorous at several points throughbiststay, MHCB Progess Notes at 27—-35.

It is hornbook law that on a motion fsummary judgment, a court must not we
the evidence, make credibility determinationsgdi@w inferences from the facts adverse to thg
non-moving party.Anderson477 U.S. at 255 (“Credibility determinations, the weighing of th

evidence, and the drawing of legitimate inferences from the facts are jury functions, not th

judge, whether he is ruling on a motion for summadgment or for a directed verdict.”). Here

genuine disputes of material fact precludeswary judgment. Should the jury credit Mr.
Padilla’s characterization of thacts, it could determine Dr. Wagrsdecision to decline referr
to the DSH or to delay involuntary medical treatrhwas deliberately indiffent to Mr. Padilla’s
decompensating medical conditioBeePage v. Norve]l186 F. Supp. 2d 1134, 1139
(D. Or. 2000) (reasonable jury could find treatthmanager was deliberately indifferent in
decision to deny bipolar inmate treatment despitidence of inmate’s disorder and resulting
anxiety from prison’s prior deyaof medical treatment). Hthis conclusion is possible
precludes summary judgment.

An additional ground precludes summary judgment. Should the jury credit
Mr. Padilla’s narrative and age his mental condition was pregsively decompensating, the

jury also could infer Dr. Wagner’s decision to liee referral to DSH was made in adherence
30
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an established and misguided policy of denymeglical care for mental health inmates like
Mr. Padilla. As inColwell, where defendants adhered to a poti€denying cataract surgery to
inmates who could still manage function with one eyeolwell, 763 F.3d at 1065, the record
currently before this court is sufficient topport a finding that inmates like Mr. Padilla often
were not transferred to DSH simply becatiseras hot common practice to [recommend a
transfer].” Wagner Dep. at 83:20-84:13. Hxestence of such a policy would undermine
defendants’ suggestion that DYagner’s decision to deny refal to the DHS amounted to a
mere “difference of opinion,3ee Colwe|l763 F.3d at 1068, or thBr. Wagner’s decision was
based on a “medically acceptable optiad,”at 1066, 1070. A jury could find Dr. Wagner’s
decision, in adhering to de fadnstitutional policy, amountet the “very definition of
deliberate indifference.ld. at 1068.

(b) Five-Point Restraints

Defendants contend summary judgm&mbuld be granted with respect to
Wagner’s decision to keep Mr. PHdaiin five-point restraint fothree days because, among other
things, Mr. Padilla exhibited violent behavior whitethe restraints. s’ Am. Mot. at 18.
Mr. Padilla contends summary judgment shdagddenied because Dr. Wagner acted with
deliberate indifference by subjeudi Mr. Padilla to fivepoint restraints fothree days. Pl.’s
Opp’n at 20.

The use of five-point restraints, even é&xtended periods of time, may be justified
where the inmate poses a threat ghfety and security of the prisdoeMaire v. Maass
12 F.3d 1444, 1460 (9th Cir. 1993). UaMaire, the Ninth Circuit overtrned a district court
decision to grant injunctive relief from ajjedly unconstitutional contitbns of confinement,
which included prison officials subjecting violearid dangerous inmates to in-cell restraints for
“days at a time.”ld. In reversing the district court de@n, the Ninth Circuit found the use of
restraints justified where the inmate was “outoiitrol” and engaging ibehavior that could
“(A) [r]esult in major destruction of property; (B) [c]onstitute a serious health or injury hazard to

the inmate or others; [or] (C) [&Jalate into a serious disturbanceéd. The Circuit found the us

D

of restraints generally can pasmstitutional muster only aftextensive development of the
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record and an in-depth analysis of the cirstances offered by prison officials to justify the
application of restraints in eachse; an inmate’s history of violent and disruptive behavior a
repeated unsuccessful attempts to control hnouth the use of other disciplinary measures ¢
weigh in favor of acceptable uskl.

Here, the parties dispute whether Mr. advas violent omposed a threat to
himself or to staff during the relevant time frana.the three days MPadilla was restrained,
progress notes documented Mr. Padilla’s conadlitie “calm,” Restraint Documentation at 7,
“cooperative,”id. at 23, 36, and “normaljdl. at 23. Even though Mr. Padilla asked more thar
once to get out, Dr. Wagner declined teeese him from the five point restraintsl. at 25, 42.
Plaintiff cites evidence that Wagner set variatdaditions for Padilla’s tease from restraints,
including “agreeing to take magiition to stating the reason he was restrained to taking
responsibility for his behavior to remembering thrior condition that was set.” PUMF No. 80
Plaintiff also presents evidence that Wagnstified plaintiff was not “capable of rationally
responding” at that time and so could notdhaomplied with Wagner’s conditions. Wagner
Testimony inColemanEvidentiary Hearing 672:12—-18. Rék Decl. Ex. 35, ECF No. 131. Or
these facts, a jury could reasonably conclude Eir. Wagner acted with “deliberate indifferend
to Mr. Padilla’s mental and psychological healt@f. Allen v. Sakgi40 F.3d 1001, 1004 (9th
Cir. 1994) (defendants’ deprivati of outdoor privileges unconstitutional where inmate did n
present a “grave security risk'§ee also Williams v. Benjami7 F.3d 756, 764 (4th Cir. 1996
(prolonged confinement in five-pdirestraints held unconstitatial where nothing in the recor¢
showed the inmate did anything once “confined a[{lrestraints that necessitated an applica
of force.”). Wagner’s motion is DENIED on this ground.

(c) Qualified Immunity

Even if a defendant’s conduct is unreass@ar unconstitutional, the doctrine of
gualified immunity can shield him from suiHarlow v. Fitzgerald 457 U.S. 800, 818 (1982).
This doctrine renders a government official immdnaoen liability insofaras his conduct does ng

violate “clearly established stdabry or constitutional rights affhich a reasonable person woul

have known.”ld. The qualified immunity test is two-id. Under one prong, the court conside
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whether alleged facts, takenthre light most favorable to platiff, show defendant’s conduct
violated a constitutional rightSaucier v. Katz533 U.S. 194, 201 (2001). Under a second pr(
the court determines whether the constitutional right was “clearly establisidedf'no
constitutional right was violated the first instance, defendantastitled to qualified immunity
without further analysisHopkins v. Bonvicino573 F.3d 752, 762 (9th Cir. 2009). Courts in
their sound discretion can addrélss two prongs in any ordeRearson v. Callaharb55 U.S.
223, 232, 236 (2009).

Because the court already has found tleenskcould support the violation of a
constitutional right, the coufbcuses here on the “clearly dsiahed” prong, under which “the
salient question is . . . whether the state ofahé at the time of an incident provided “fair
warning” to the defendant[] that [hisfleged [conduct] was unconstitutionalJones v. Cty. of
Los Angeles802 F.3d 990, 1004 (9th Cir. 2015) (internghitons omitted). In considering this
guestion, the constitutional right at issue mustiéined at “the appropriate level of generality
.. . [the court] must not allow an overly gerled or excessively spiic construction of the
right to guide [its] analysis.Cunningham v. Gate29 F.3d 1271, 1288 (9th Cir. 2006¢e
also Ashcroft v. al-Kidd563 U.S. 731, 741 (2011) (“We hanepeatedly told courts—and the
Ninth Circuit in particular—not taefine clearly established laat a high level of generality.”
(citation omitted)). The requte level of specificity mandaseonly that the unlawfulness be
apparent under preexisting la®lement v. Gome298 F.3d 898, 906 (9th Cir. 2002). In
analyzing the factghe court adopts the non-movingyés version of the factsScott v. Harris
550 U.S. 372, 378 (2007). Officidisan still be on notice that their conduct violates establis
law, even in novel factual circumstance€fement 298 F.3d at 906.

The Supreme Court has provitliittle guidance for lower aots seeking to diving
whether a particular righwas clearly established at the time of the injuBpyd v. Benton Cty.
374 F.3d 773, 781 (9th Cir. 2004). The Ninth Circaturally instructs thatinding precedent is
the starting pointld. “If the right is clearly establishdaly decisional authority of the Supreme
Court or this Circuit,” the coud’inquiry should come to an enttl. If, on the other hand, “ther

are relatively few cases on point, and none of taesrbinding,” a court can “look to whatever
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decisional law is available tscertain whether the law isakly established for qualified
immunity purposes, including deasis of state courts, other aiits, and distat courts.” Id.
(citing Drummond v. City of Anahejr843 F.3d 1052, 1060 (9th Cir. 2003)).

Here, by the time Dr. Wagner denied Madilla timely medical treatment, the
Ninth Circuit had confirmed an official exhibitkliberate indifference vem he “unduly delays”
an inmate’s treatmentiutchinson 838 F.2d at 394. Further, by 2011, an Oregon district co
held deliberate indifference could be estatd on facts similar thir. Padilla’s case.Yeo v.
Wash. Cty.No. 08-1317, 2011 WL 1118506 (D. Or. Mar. 24, 2011)Ydg which was not

appealed, the plaintiff turned himself in to @t to satisfy an outstanding arrest warrddt.at

It

*1. At the time he turned himself in, the plaintiff was observed as “confused, disoriented, and

guarded.”ld. When admitted, the plaintiff had informed prison officials he would need
medication while in custodyld. Several days passed and hewwat given his medication, eve
though he appeared physically uncooperative, noncomplianphsasved smearing his cell wit
urine and feces, and refused to engage custody #fafit *3. As a result of his behavior, the
plaintiff was ultimately tasered forifeg to comply with custody staffld.

The district court ir¥eoheld a reasonable juryald find the county jail was
deliberately indifferent in dejang medical treatment, particularly where the delay exacerbat
the plaintiff's decompensation and ultiraBtled to the plaintiff's taseringld. at *14. Similarly
here, a reasonable juror could find Dr. Wagsdecision to withhold medical treatment
amounted to deliberate indifference to Mr. Patiliecompensating condition and led to his ¢
extraction. Considering the similaritibetween the facts of this case afed this court
concludes the law provided faiotice that undue delay in proing necessary mental health
medication violated the Eighth Amendmefee Watkins v. City of Oakland, G445 F.3d
1087, 1093-94 (9th Cir. 1998) (affirmimiistrict court’s denial ofualified immunity where it
was “clearly established” that a jucpuld hold defend# liable).

Regarding Dr. Wagner’s decision tedline referral to DSH, by 1992 it was
clearly established thatprison official could béeliberately indifferenin declining to choose a

certain course of medical treatment for reasomslated to the medical needs of the prisoner.
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Hamilton v. Ende|l981 F.2d 1062, 1066 (9th Cir. 199@yerruled in part on other grounds as
recognized in Snow v. McDani@81 F.3d 978, 985 (9th Cir. 201@Jerruled in part by Peralta
v. Dillard, 744 F.3d 1076 (9th Cir. 2014).

In Hamilton, the prison officials’ decision tdisregard a certain course of
treatment for the inmate plaintiff was made ilh@cnce to terms of awitract with an outside

medical doctor.ld. at 1064. The Ninth Circuit found tipeison officials’decision exhibited

deliberate indifference because, rather thanmglgn a medical opinion from a doctor who was

responsible for the inmate’s care, that the inmats not fit to fly to another hospital due to a
recent ear injury, the officials instead reli@d the contracting doctor’s decision that the

institution’s “normal procedure” of flying immealiely after surgery was the best practilzke.at

1067. Here, as noted above, a reasonable quiglconclude Dr. Wagnertseatment decision tp

decline referral to DSH had less to do with. Madilla’s medical condition and more to do with

an unofficial blanket policy of not referring maiy ill inmates to DSH. By 2012, it was clearly

established this could violate the Constitution.
Finally, regarding Dr. Wagner's decisitmkeep Mr. Padill in five-point

restraints for seventy-two hours, as notedwee, the Ninth Circuit had opined by 2012 that the

use of restraints for prolonged periods of timesgs muster only where the circumstances justify

the use, such as where the inmate adevit or engaging in disruptive behavidreMaire, 12 F.3d
at 1459. The Circuit has confirmed the point more recently as well, also beforeYafiir®y v.
Cty. of L.A, 655 F.3d 1156, 1165 (9th Cir. 2011). The disptaets on this aspect of plaintiff’s
claim preclude a finding that Dr. Wagnsrentitled to qualified immunity.

(3) Dr. LaClaire

Defendants contend Dr. LaQlaj a psychologist, is engill to summary judgment
because he did not have the authority to presonddication or transfer inmates to other levels
care. Defs.” Am. Mot. at 18 n.1; DUMF No. 380 support their contemn, defendants cite to
California Business and Professions Codéiee®@904, which provides, “[tlhe practice of

psychology shall not include prescribingugs, performing surggror administering
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electroconvulsive therapy.Cal. Bus. & Prof. Code § 29G4.In opposition, Mr. Padilla cites to
evidence raising a genuine disputdanit regarding Dr. LaClaire’s dity to affect the course of
Mr. Padilla’s treatment. While Mr. Padilla was in the MHCB, in at least one instance,

Dr. LaClaire signed a progress note indicatirag tr. Padilla may require or benefit from
involuntary medical treatment in the near fetuMHCB Progress Nageat 39. On another
occasion, Dr. LaClaire worked with Dr. Wagriercomplete a level of care decision form
reflecting a joint decision to decline referral to DSH. IDTT Form at 564.

A mental health professional can be detdtely indifferent even if she can do n
more than “recommend” medical treatmeBee Atenciol61 F. Supp. 3d at 811 (deliberate
indifference established where “despite [meh&alth professional’s] knowledge, she neither
recommended that [the plaintithe transferred to a facility for treatment of his psychosis, no
informed the officers who would take control of [hlaintiff] for placement into the safe cell of
[the plaintiff's] state of psyleosis.”). A reasonable jury caltonclude Dr. LaClaire had the
ability to determine the course of Mr. Padidlareatment, even if he was not specifically
authorized to administer medication anglehandedly refer MiPadilla to DSH.

Dr. LaClaire’s motion is DENIED.

4) Nurse Kaiser

Defendants contend Nurse Kaiser had noareas infer Mr. Padilla needed to be
decontaminated prior to heregrance of him, Defs.” AnMot. at 19, because while in
constraints, Mr. Padilla was agleately decontaminated with a fan provided to defuse the eff

of the pepper spray. DUMF No. 50. Mr. Paddtntends Kaiser’s actis were inadequate

because Padilla was placed in and remaineceimdstraints while coated with pepper spray and

without a decontaminatiohewer. Pl.’s Opp’n at 20.
A plaintiff can establish deliberate indifence by showing prison officials failed
to properly decontaminate him from the effects of pepper si@Bag.Clemenk98 F.3d at 904.

A plaintiff must first establis, however, the defendant was sdbjvely aware of the risk of

° It appears undisputed that. LaClaire is subject tGalifornia licensing laws.
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serious injury from a failure to decaminate, but disregarded that ridid. In Clement prison
officials used two bursts of pepper spray, eastirlg up to five seconds, after a violent fight
erupted in a prison celld. at 901. The pepper spray vaporstddfinto adjacent cells, and at
least two bystander inmates suffered asthttecks or had difficulty breathindd. at 902.
Several other inmates called out to prison adfcfor medical attention while others were
observed coughing and gaggingd. In response, prison officials opened the prison door and
placed a fan in the doorway to address thgdring effects of the spray, but the fan was
insufficient to clear the spray from the celld. After four hours of exposure to the pepper
spray, the inmates were finallyoested out of their cells andtmmdecontamination showersd.
On this record, the Ninth Circuit held the inescould establish thgrison officials were
deliberately indifferent to #ir serious medical needtd. at 905. In particular, the prisoners

could show the officers were subjeely aware of the risk of s®us injury when they denied

medical showers for a four hour period, especialigre several inmates made repeated requests

for attention.ld. Defendants’ motion for summanydgment was denied, and the case was
remanded for further proceedingsl. at 906.

Here, Nurse Kaiser testified she observed Mr. Padilla cell's extraction, Kaise|
at 75:19-23, and it is undisputed Mr. Padillassvgareaming and cryirtroughout the extraction
during which pepper spray was used, Pl.’s UNt- 67. Expert Eldon Vail observed that durir
the extraction, Mr. Padilla talked about his sgeeling and his discomfort stemming from the
pepper spray. Vail Dep. at 118:16-24. If Vaiéstimony is credited, Kaiser heard these
protestations. Finally, Kaiser tégd shortly after Mr. Padilla weaextracted for the purposes @
involuntary medical treatment, she was seradminister medication involuntarily, but was so
“overcome” by the pepper spray herself, she imatetly left the areaKaiser Dep. at 76:1-8.
She was overcome despite wearing a filtration neasghown in the Cell Extraction Video. Fr¢
this evidence, a reasonable juror could concKigiser was aware Mr. Padilla suffered pain an
discomfort from the pepper spray, but delibdyaignored this pain when proceeding to
involuntary medicate and then then clear hirthaut ensuring he was first decontaminated.

Clement 298 F.3d at 904. That a fan was set ufaliibuse” the effects of the pepper spray
37
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during the 72 hours Mr. Padilla remained in caaists is irrelevant tthe claim against Nurse
Kaiser.
Summary judgment is DEERD as to Nurse Kaiser.

(5) Robicheaux and Johnson

The parties do not dispute that priothie disciplinary heang with Robicheaux,
Mr. Padilla had a mental health assessmentige with Dr. Lackovic, a CDCR psychologist.
UMF No. 59. The parties also do not dispDtr. Lackovic conclud&Mr. Padilla’s conduct
during the cell extraction was attributalto his mental health disorded. Dr. Lackovic
provided this opinion for considation, while a determination of guilt was outside her purviev
Dr. Lackovic went on to adviglat if Mr. Padilla was found gjty, the hearing officer, during
the penalty phase, should consider several mera#thhfactors in assesgj the penalty, such ag
the benefits Mr. Padilla woulaceive from therapy and activitipsoviding “reality orientation,”
such as the time of day or year. RVR at 69. Lackovic also statellr. Padilla would benefit
from social interaction, talkingith others, as well as othertatties that would prompt his
memory. Id. The parties do not dispute that aftensidering Dr. Lackovic’s findings,
Robicheaux found Padilla guilty atigen assessed penalties against him, including ninety da
forfeiture of credit and thirtgays’ loss of privileges includingpom, television and radio visits,
family visits, “special purchases,” telephone peges, and access to a “quarterly package.”
RVR at 66. It also is undisputed Johnson aped Robicheaux’s dispitien of Mr. Padilla’s
rules violation. PUMF No. 111.

As noted, the parties disgjtat least in part, whegr the penalties Robicheaux
imposed and Johnson approved were actually intboRegarding the ninety day forfeiture of
credit, defendants have presented evidence estadg these credits werestored. Esquivel
Decl. Ex. A at 6. Regarding the thirty days’ lagrivileges, defendastargue no evidence in
the record supports their actual imposition angdesponding harm. Defs.” Am. Mot. at 9. In
response, Mr. Padilla points torgions of the record reflectintpe ninety daystestoration but

omitting any notation of restoration of the thidgsys’. Pl.’s Opp’n at 22; DUMF No. 68.
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On the record before the court, the ¢dunds a reasonable jury could conclude
Mr. Padilla suffered some harm as a restiRobicheaux’s RVR decision and Johnson’s
approval, even if not the full harhre would have suffered if the ninety days’ forfeiture provis
had been maintained.

Summary judgment on this claimiENIED for Robicheaux and Johnson.

b)  Summary

In sum, regarding Mr. Padilla’s claim for failure to provide adequate medical
treatment, the motions of Wagner, LaClaineg &aiser, as well as Robicheaux and Johnson,
DENIED.

4. Cell Extraction Defendants

a) Claim One-Excessive Force

Defendants contend summary judgmeérdidd be granted for defendants Castr
Godina, Drew, Acevedo, Pruneda, Garcia, Martinez, and Holguin, identified here as the “c
extraction defendants,” because they used reakoftabe in a good faith effort to carry out a
medical order. Defs.” Am. Mot. at 12. Mr.dia contends the evidence allows a reasonable
juror to conclude each of tleell extraction defendants, ingervising or participating in
Mr. Padilla’s extraction, used unreasonalyid excessive force. Pl.’s Opp’n at 14-15.

(2) Legal Standards

Whenever prison officials stand accusedisihg excessive physical force in

violation of the Eighth Amendment, the congjuiry is “whether force was applied in a good-

on

are

ell

faith effort to maintain or restore disciplineraliciously and sadistically for purpose of causing

harm.” Whitley, 475 U.S. at 320—2Hudson v. McMillian503 U.S. 1, 6-7 (1992). To facilitate

this inquiry, the Supreme Court hagiculated five factar to consider: “(1) the extent of injury
suffered by an inmate; (2) the need for applicatibforce; (3) the relationship between that ne
and the amount of force used; (4) the threat ressgrperceived by the responsible officials; g
(5) any efforts made to temper theraety of a forceful response.Hudson 503 U.S. at 7.

Further, “the absence of seriangury is [] relevant to th&ighth Amendment inquiry, but does

not end it,” and officiad may still be held liable for éhunnecessary infliction of forced.
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Here, there are two separate uses afgp(l) defendants’ esof pepper spray and
(2) their subsequent physical extraction.
(&) Pepper Spray
Regarding the use of pepper spray, ‘iB]generally recognized that it is a
violation of the Eighth Amendment for prison offits to use mace, tear gas or other chemical
agents in quantities greater than necessafyrdahe sole purpose of infliction of painFurnace

v. Sullivan 705 F.3d 1021, 1028 (9th Cir. 2013) (citMdlliams v. Benjamin77 F.3d 756, 763

(4th Cir. 1996)). This is because, as a fornwleague has observed, even when properly usgd,

these agents “possess inherently dangerous ¢bastics capable of caing serious and perhay
irreparable injury to the victim."Coleman v. Browy28 F. Supp. 3d 1068, 1079 (E.D. Cal. 201
(internal citations omitted).

If an inmate complies with an officerdrectives, the additional use of pepper
spray thereafter amounts to excessive fot@d.onde v. Cnty of Riversid204 F.3d 947, 961
(9th Cir. 2000). Irn_aLonde the Ninth Circuit held officialengaged in excessive force when
they unnecessarily prolonged the plaintiff's ey to pepper sprafter he had already
surrendered to attempts to ragt him and after his hands were handcuffed behind his bdck.
The Circuit concluded the use of pepper sp@ylda “be reasonable agyaneral policy to bring
an arrestee under control, lwita situation in which an astee surrenders and is rendered
helpless, any reasonable officer would know thabntinued use of the weapon or a refusal
without cause to alleviate its harmiffects constitutes excessive forcéd’ at 960. See also
Pinkston v. FierroNo. 00-6193, 2006 WL 3147685, at *8 (E@al. Nov. 1, 2006) (applying
LaLondeto Eighth Amendment excessive force claiWjlliams v. YoungNo. 12-0318, 2015
WL 4617985, at *12 (E.D. Cal. July 31, 2018port and recommendation adopted
No. 12-0318, 2015 WL 6163436 (E.D. Cal. Oct. 15, 2@1&b¥act finder could find that it was
excessive [under Eighth Amendment] for [oéff] to empty his pepper spray canister while
plaintiff was laying on the ground, gigularly in the absence @vidence demonstrating that

plaintiff was physically resisting or ¢&king or verbally threatening.”).
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® Injury
With respect to the defendants’ udgepper spray, ceitacell extraction

defendants wore not only proteaigear but all wore gas masks;easonable indication the
officers knew of the potentially harmftgspiratory effects of pepper sprayeeCell Extraction
Video at 3:24-5:00. Mr. Padilla wanot provided any form of reisgtory protection at any time
he was completely naked throughout the event allowing for skin and lung explmsuBuring
the extraction, starting before all four cans of pegpeay were emptied into his cell, Padilla w
coughing, and appears to have bgagging and making choking soundd. at 9:58-10:51,
11:29-11:37. Officers’ commentsasting after the first blast gfepper spray was administereg
regarding the need for a showsignal their awareness of thetential harmful effects and a
corresponding need for decontaminatideh. at 11:20.

In LaLonde the Ninth Circuit identified somaf the painful effects of pepper
spray when administered, including “gaggingughing, and an intense burning sensation.”
LaLonde 204 F.3d at 952. Considering at least some of these effect®hgmered during the
cell extraction, and construing teeidence in Mr. Padilla’s favog reasonable juror could infer
Mr. Padilla sustained more than minimal ings; including potentiatlchronic injuries.See id.
This factor favors Mr. Padilla.

(i) Need for the Application of Force

Here, it is undisputed th&trew used four cans of pepper spray as part of the
extraction process. The record shows betwienhird and fourth can of pepper spray, Mr.
Padilla appeared “overwhelmed” bye spray and approached thé deor to put both his hands
into the food slot in an appareattempt to submit to cuffs. Crime Incident Report at 9. Whil
Mr. Padilla put both of his hands into the food stdficers say they were only able to cuff up |
left hand. Id. As noted, at some point after the lediff was on, it appears Mr. Padilla’s right
hand is resting in the food pant his cell door. Cell ExtractioVideo at 10:00. Despite Mr.
Padilla’s submission to cuffs, Sergeant Drew endpgieother can of pepper spray into his cell
Drew Dep. at 116:14-25. Construing the evidenddrinPadilla’s favor, aeasonable jury could
find that Sergeant Drew acted unnecessarilyspetising an additional safter Mr. Padilla’s
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attempt to submit and the successful single-cuffiageLal.onde 204 F.3d at 961Pinkston

2006 WL 3147685, at *8. That othefficers failed to intervene here makes them potentially
liable as well. See Robins v. Meecha60 F.3d 1436, 1442 (9th Cir. 1995) (a prison official ¢
violate the Eighth Amendment by failing to intereawhen another prison official is observed

using excessive force on a prisoner). Acawgtl, this factor faors Mr. Padilla.

(i)  Relationship between the Need and the
Amount of Force Used
Defendants argue the amount of pepperspsad was directly proportionate to
the need to obtain compliance to orders t gp. Defs.” Am. Mot. at 14-15. But as noted
above, a reasonable jury could find once Padiltarstied to at least one cuff, the need for any
additional pepper spray was reduced if not ilated. This factofavors Mr. Padilla.

(iv)  Threat Reasonably Perceived

Also regarding the use of pepper sprayeddants contend they perceived a thr
because Mr. Padilla was designated as psyclatit in this condition, the defendants did not
know whether Mr. Padilla would attack them. Defgn. Mot. at 14. But a jury could find the
officers’ did not reasonably perceive a threht particular, at the time Sergeant Drew
administered his fourth can of pepper spray, Rédilla cell door was clesl and he had already
complied in part with orders to cuff up; higtleand cuffed and attached to lanyard limited
attempts to physically attagkgroup of several officersSeeFurnace 705 F.3d at 1029 (threat
was “likely not great” when plaintiff was locked his cell behind a fge metal door). This

factor favors Mr. Padilla.

(v) Efforts to Temper the Severity of a Forceft
Response

After the extraction, no cell extraction deéiant left the scene until Nurse Kaise
arrived to ensure Mr. Padilla reeed his involuntary medicationid. On the other hand, even

at least one person noted the need for decangion when someone attempted to cover Mr.
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Padilla with a blanket, there is no indicet any defendant took steps to provide a
decontamination shower or equivalent decontatiungrocedure. This fagt favors Mr. Padilla.

Defendants are not entitled to summarggment on the merits with respect to t
first Eighth Amendment claim to the extenis based on the use of pepper spray.

(vi)  Qualified Immunity

The cell extraction defendants contehdwever, they arqualifiedly immune
because, in July 2012, the law was not cleatigldished on whether officers could use force,
including through the use of chemical agents, on a psychotic inmate based on a doctor’s ¢
that removal was necessary twéluntarily medicate the inmat®efs.” Am. Mot. at 22. Padilla]
contends the motion should be denied becawsast‘clearly established that prisoners had th

right to be free from uretessary or excessive éer” Pl.’s Opp’n at 24-25.

Construing the evidence in Mr. Padilla’véa precludes qualified immunity in the

face of the use of the pepper spray. Asaadereasonable jury could conclude by the time
Sergeant Drew dispensed his fourth can, MrilRadad complied with orders to “cuff up,” at
least in part, and had his arm connected taortbtal lanyard attached to a steel chain pulled
through the cell door.

By February 2000, it was clearly estabésl that subjecting a plaintiff to
unnecessarily prolonged exposure to peppersgitar he complies with an order is

unconstitutional.See LaLonde204 F.3d at 960 (prolonging effts of pepper spray exposure

after plaintiff surrendered and was under contr@pnsidering the governing law at the time of

Mr. Padilla’s extraction, it would & been clear to a reasonabificer that the continued use d

pepper spray, after Mr. Padilla’s efforts tovqaly, was unreasonable and excessive under the

circumstances. The cell extraction defendame not entitled to qualified immunity.

(b) Physical Force

Regarding the use of physical force, th&. Supreme Court has held inmates
protected from wanton uses of physical force &haeed an officer’s “good-faith effort to
maintain or restore discipline Hudson 503 U.S. at 6—7. Not every malevolent touch by a
prison guard gives rise to a fedkecause of action; the Eighth Amendment’s prohibition of cr
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and unusual punishment necessarily edebk from constitutional recognition the minimisuses
of physical force. Id. at 9—-10. At the same time, guards raag force only in proportion to the
need for it in each situatiorSpain v. Procunier600 F.2d 189, 195 (9th Cir. 1979).
® Injury

As noted above, while any scratches armalons Mr. Padilla incurred during the
extraction were minimal, Defs.” UMF No. 51, theparently limited extenf these injuries does
not by itself provide a basisrfgranting summary judgmenHudson 503 U.S. at 4. Given the
minor nature of the injuries herthjs factor is neutral, and thewrt proceeds to the other factor

(i) Need for the Application of Force

The undisputed evidence shows thahattime defendants opened the cell doo
Mr. Padilla appeared sestant. DUMF No. 48see generallell Extraction Video. A struggle
ensued, and the officers descriddd Padilla as combative in nesnse to the officers’ attempts
to subdue him. Crime Incident Report at 22 rdsponse to Mr. Padille’behavior the extractiof
team members say they used their combined h@iight to get Mr. Padilla to the ground and
fully handcuffed.ld. Mr. Padilla continued in his attemyitsresistance as the team transferre
him to the gurney and then to the room vehire five-point restiat bed was locatedld. In
context, Mr. Padilla’s combatvresistance, could have beba product of decompensation, in
part if not completely. While Mr. Padilla’s m&l iliness itself does not necessarily render thg
officers’ use of physical force unconstitutionahd no evidence suggests the officers’ use of
force was intended to punish Mr. Padilla, tdoenplexity of the circumstances surrounding the
extraction and chaotic scene do@nted in the Cell Extraction Videcall for a jury’s review.
SeeDeorle v. Rutherforg272 F.3d 1272, 1283 (9th Cir. 2001)y@esing summary judgment ar
remanding case, while noting in a case with a algnill suspect, “a heightened use of less-th
lethal force will usually be helpful in bringg a dangerous situation to a swift end.f)Jefferson
v. Helling 324 F. App’x 612, 613 (9th Cir. 2009)r(published; affirming summary judgment
finding no Eighth Amendment violation resulted fréme use of four-point restraints to subdu

mentally ill inmate who posed threat to his own safety).
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(i)  Relationship between the Need and the
Amount of Force Used

Regarding the physical force used during extraction, and its correspondence]
what was required, the recordinding the Cell Extraction \dieo does not eliminate factual
guestions regarding whether the force usednmxe Mr. Padilla from s cell and place him in
restraints was tailored as requinender the circumstances of b&se to overcome his resistang
subdue his non-compliance, andrawister involuntary medicatioitee, e.g.Cell Extraction
Video at 18:52, 20:01-22:306f. Deorle 272 F.3d at 1283. Considering the court cannot
conclude as a matter of law the officers’ uséoofe was proportional to the need, this factor
favors Mr. Padilla.

(iv)  Threat Reasonably Perceived

When the cell door opened, Mradilla appeared resistaniith only one wrist in 3
handcuff attached to a metal lanyard that i tuas attached to admey, long chain. While
defendants do not contend Mr. Padilla attemptegse the lanyard as a weapon, they conteng
they did not know whether Mr. Padilla would atdhem. Mot. at 14. They also say they
perceived a threat of contact witie feces covering Mr. Padilla’s bodid. at 14-15.

In light of the record, aslasonable jury could find ondlone hand that the office

reasonably perceived a threat pobgdMr. Padilla’s agitated ate and his soiled condition. On

€,

S

the other hand, the answer to thisestion also is informed by the number of officers assembled

to form a team, and the ability of the officémssdon protective gear as well as gas masks to

protect themselves. A jury couldsve this question either way.

(v) Efforts to Temper the Severity of a Forceft
Response

The record supports a conclusion that dfficers took some steps to temper the
severity of the force they used, including initially by seeking to remove Mr. Padilla from the
in an orderly manner before physically extractmg. They provided a verbal advisement, all
through a gas mask and closed door, in an appeffent to give Mr. Padilla time to consent to

exiting his cell. When this did not work, upon NRadilla’s extraction frorthe cell, the officers

45

cell

Deit



© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

use of their collective weight is subject to intetation given the lack aflarity of the written,

=

video and audio recordsee, e.g.Cell Extraction Video at 20:022:30. Considering the unclear
and chaotic circumstances surrounding Mr. Padiketraction, it is not elar whether less force

could have been used to resirllr. Padilla and whether thdfiwers observed all measures to

>

temper the severity of the forc€f. Hudson503 U.S. at 6—7 (inmat@se protected from wanto
uses of physical force that@ed an officer’s “good-faithfiert to maintain or restore

discipline.”). Thisfactor requires a jufg determination.

On balance, without predeterminiagy outcome, the court concludes a
reasonable jury could conclude the officarsé of physical force was excessive.

(vi)  Qualified Immunity

As with their use of peppepray, the cell extraction filmdants contend they are
gualifiedly immune because the law was netclenough to determine whether the use of
physical force under these circumstances wasssive. Defs.” Mot. at 23. Defendants’
argument is unavailing. Since 1992 tkgal standard articulatedhitudsonprovided officers
with notice that use of force out pfoportion to its need is unlawfuHudson 503 U.S. at 7-10
(holding that guards violatedudson's Eighth Amendment rights erhthey gratuitously punched
and hit him, causing only minamjuries, while escorting him between prison facilities).
Recognizing that “the use of force that may be justified by [the interassisting one who neefs
psychiatric care] necessarily differs both in degmee in kind from the use of force that would|be
justified against a person who has committedraecor who poses a threat to the community,’
Bryan v. MacPhersqr630 F.3d 805, 829 (9th Cir. 2010), tlaets here are not sufficiently clear
to support a grant of immunity.

Summary judgment on this aspect\vf. Padilla’s claim is DENIED.

b) Claim Two-Failure to Provide Adgiate Mental Health Treatment

The cell extraction defendants contend sumymadgment is proper on this clain

because no evidence shows they were awar@aftilla had not previously been receiving
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adequate mental-health treatment. Defs.” Amt.Mb18. Defendants sgonstrue Mr. Padilla’s
claim, for he contends they were deliberatetjiffierent to Mr. Padillad mental health needs

when they failed to ensure he svadequately decontaminated aredted for the effects of pepp
spray before placing him in fivgoint restraints. SAC 11 161, 1698;’s Opp’n at 21. In reply,
defendants contend they were detiberately indifferent becausé the fan used to defuse the

effects of the pepper spray. Defs.’ Reply at 7.

Here, Sergeant Drew testified that shoatier he placed Mr. Padilla in five-point

restraints he offered Mr. Padilh decontamination showeMr. Padilla did not answer. A
reasonable jury could find Sergeant Drew’s safuto provide a decontamination shower was
deliberately indifferent, given MPadilla’s decompensated state, the fact that he had just be
exposed to a forceful cell extraction with hiswvements significantly restricted by virtue of the
five point restraints. Undéhese circumstances, a question in passing, however profession
posed, does not eliminate the possibility of liabilif. Clement298 F.3d at 904 (deliberate

indifference could be establighahere officers were aware lshrmful effects of pepper spray

yet purposefully refused to provide showerajditionally, whether defendants’ reliance on the

use of a fan to diffuse the effects of pepper sayquestion best left the jury. Defendants’
motion is DENIED.
C) Summary
In sum, regarding Mr. Padilla’s excessive force claim, the cell extraction
defendants’ motion is DENIEDRegarding Mr. Padilla’s claim déilure to provide adequate
medical treatment due to deliberate indifferentsfendants’ motion iIDENIED. The court now
proceeds to Mr. Padilla’s claims agsi the supervisory defendants.

5. Supervisory Defendants

As is well-established, liability may nbe imposed on supervisory personnel fc
the actions of their employees undetheory of respondeat superiofbarra v. Reno
Thunderbird Mobile Home Village23 F.2d 675, 681 (9th Cir. 1984)Generally speaking, a
supervisor is liable for subordinatesinstitutional violdbns “if the supervisor participated in 0

directed the violations, or kneof the violations and failed to act to prevent themaylor v.
47
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List, 880 F.2d 1040, 1045 (9th Cir. 1989). Supervisory liability can be established where 3
supervisor implements “a policy so deficient ttieg policy itself is a repudiation of constitutior
rights and is the moving force thfe constitutional violation."Redman v. Cty. of San Diego
942 F.2d 1435, 1446 (9th Cir. 199aprogated on other grounds by Farmédl U.S. 825, 835;
see also Jeffers v. Gom&67 F.3d 895, 917 (9th Cir. 2001) (plaintiff must establish causal
relationship between defendants’ conduct antstitutional deprivation). Since the Supreme
Court’s decision irAshcroft v. Igbal556 U.S. 662 (2009), the Circuit has had an opportunity

clarify claims for supervisory liability in #hcontext of section 1983 deliberate indifference

claims and has concluded “thaplaintiff may state a claim against a supervisor for deliberate

indifference based upon the supervisor’'s knolgieof and acquiesces in unconstitutional
conduct by his or hhesubordinates.”Starr v. Baca633 F.3d 1191, 1207 (9th Cir. 2014ge also
Hydrick v. Huntey 669 F.3d 937, 940-41 (9th Cir. 20Xdjstinguishingdetails ofStarr case as
precluding qualified immunity gen supervisor’s having been on notice of systematic proble
and plausible assertions of acquiescensibordinates’ unconstitutional conduct).
As relevant here, the Seco@drcuit has held supervisory liability may be impos
when an official has actual or constructiveio® of unconstitutional préices and demonstrates
“gross negligence” or “deliberate indifference” by failing to dderiwether v. Coughlin
879 F.2d 1037, 1048 (2d Cir. 1989). Neriwether the court held supervisory defendants we
on notice where, among other things, there wateece showing they heard mere rumors abg
inmates being abused by prison officialséaercising their First Amendment rightisl.
Because the supervisory defendants then took no gi@esito ensure the safety of the inmate
the Second Circuit concludedeasonable jury could find “defidants should have known that
the plaintiffs’ reputations would expose thenetdreme hostility from corrections officersld.

a) Claims One through Three- EighAmendment Violations

nal

174

ms

ed

€

ut

Defendants move for summary judgment on plaintiff's Eighth Amendment claims

against supervisory defendants Beard, StaBigson, Johnson, Overley, and Baer. Defs.” An

.

Mot. at 11. Defendants contend Mr. Padillagioet establish a causal connection between any

one of these supervisor’s contland Mr. Padilla’s injuriesld. Mr. Padilla contends the
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supervisory defendants’ liability stem®in (1) implementing or failing to correct
constitutionally deficient policies, (2) failing toain custodial officersvorking at the MHCB to
identify and communicate with prisoners expetiag symptoms of mental health crisis, and
(3) ratifying the use of force agst Mr. Padilla. Pl.’s Opp’at 10-14. The parties do not
discuss how the supervisory defendantsiduct is implicated by each Eighth Amendment
violation alleged; they instead lump tEegghth Amendment claims together without
differentiation. SeeDefs.” Am. Mot. at 9—10 and PIl.’s Opp’n at 10-14.

Based on the evidence presented ¢ociburt, each defendant’s liability is
discussed in turn.

(1)  Stainer

It is undisputed that “[from March 2012 to August 2013, Defendant Stainer V
(Acting) Deputy Director of Fality Operations within the Dixgion of Adult Institutions (DAI)
for CDCR.” DUMF No. 75. In that capacity, defiant Stainer “did nadirectly supervise how
use of force and discipline policies andg@dures were carried out, but he had overall
responsibility for the implemertian of those procedures andsening actions remained within
policy.” DUMF No. 76. Defendant Stainer filearned about Mr. Pdt#’s cell extraction in
2013 in connection with litigation in tH@olemancase. DUMF No. 77. As Deputy Director,
Stainer had “the authority &et expectations system-wide foow force would be used, and
responsibility for ensuring th&DCR policies and procedures wéodowed with respect to the
inmate disciplinary process.” PUMF No. 1kgealsoDefs.” Resp. to Pl.’s Statement of
Undisputed Facts, ECF No. 144, at 36..

At his deposition, Stainer teséfl he became aware of tGelemancase in the
early 1990s, when he was a sergest California Correctional gtitution (CCI) and CCI receive

its “first handful of triple CMS levedf care inmates.” Stainer Dep. 35:10326while he was

19 Correctional Clinical Case Management System (CCCMS) is the lowest level of 1
health care in CDCR’s Mental Health Care Delw8ystem. Program Guide at 12-1-7. Itis f¢
inmates who meet the djaostic criteria set forth in the Program Guide at 12-1-5 to 12-1-6,
and who demonstrate “stable functioning” in pniousing units; do not require higher levels
mental health care; show symptom control art@l remission as a result of treatment; and,
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“not privy to any of the details” of theolemancourt orders at that pdim his career, he “knew
there were specific things we must do or dottldo when it came to whether, you know, the (

of force and any subsequehsciplinary hearings.’1d. at 37:8-13. At some point prior to his

assumption of duties at CDCR headquartersdoaime “privy . . . to more information about the

types of violations theJolemar court had found with respect to use of force and discipline i
inmates with mental illness.Id. at 37:14-25. He testified thigas “because as a warden, as a
chief deputy warden, as manager of a facilitya @aptain, | had to know more detail as to why
we were doing what we were doingd. at 38:2-8. He also testiighat when he was a warde
and a chief deputy warden, it was his respalitsilto “make sure we’re not violating
constitutional rights of inmates regardless of rakhealth designation™nal “to review and take
action if [he] became aware of anythindd. at 39:1-6. In additiorhe testified that “during
2013, CDCR began a process of reforming its use of force policies and procedures” and tf
was “primarily responsible” for those reform effortsl. at 68:3-14. This effort came about aft
proceedings brought by plaintiffs in tk®lemancase.Seed. at 74:4-7. Stainer testified that I
did not believe the reform efforts were aimeaddressing “systemic” issues, but instead wer
“implement guidelines and policies to assistf$ia avoiding “issues” and “ensuring that we
don’t have any violation afights of the prisoners.1d. at 69:24-72:3!

Plaintiff has presented evidence ta2013 “CDCR continued to respond to
prisoners who have been diagnosed as serioushtally ill and are exhibiting symptoms of
serious mental illness in exactly the samenner” as in 1993, at the time of theleman

proceedings on whicBolemanorders are based. Expere®. of Edward Kaufman, ECF No.

generally, have “a Global Assessment ohétioning (GAF) score() of 50 and abovdd. at 12-
1-7.

" TheColemancourt found that Mr. Stainer’s tesimy in those proceedings, that non
of the force shown on six videxgies, including the videotape Mf. Padilla’s cell extractiorsee
SAC at 18, “was excessive under then-exisgjnglelines in CDCR policy” was, “[i]n
combination with events depicted on the vidgeis . . . perhaps the best evidence that the
constitutional violation with respect to usefofce on seriously mentally ill inmates has not ye
been remedied.CToleman v. Brown28 F.Supp.3d 1068, 1080 (E.D.Cal. 2014).
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131, at 1017-18. Plaintiff's expert, Dr. Kaufmapines that in 2013 “it was obvious that CDC

ha[d] still not trained its custody and clinicaftin appropriate methods for managing agitate
psychiatric patients. . . .Id. at 1019.

Construing the evidence in the light méstorable to Mr. Padilla, a reasonable
juror could find that at times relevant to #ents he complains of Stainer was on notice of
constitutional violations in use of force agaiasd discipline of seriously mentally ill inmates
and that CDCR policies and proceeds were inadequate to peex those violations; by not
effecting timely change in those deficient polecend procedures Stainer disregarded the risk
knew or should have known existatithe time of the extractiorbeeRedman942 F.2d at 1447,
Meriwether 879 F.2d at 1048.

Summary judgment is DENIEBs to defendant Stainer.

(2)  Gipson

As warden of Corcoran in 2012, Gipsonswasponsible for the overall operatio
of the prison, including implementation ofljees and procedures. PUMF No. 127. Gipson
understood that as warden she was responsib&@nfuring that use of force and discipline we
no longer carried out without regdi@ mental illness. PUMNo. 129. Gipson was not aware
Mr. Padilla’s extraction until after thigigation commenced. DUMF No. 78.

The parties dispute how rolu Gipson knew about ti@olemancase. Mr. Padilla
contends Gipson was aware one of the problem€dhemancourt identified was the CDCR’s
use of force and discipline without regard feental illness and the effts of such force on a

mentally ill inmate. At deposition, Gipsoonmfirmed she had an understanding of the probler

d

s he

-

e

of

ns

the Colemancourt identified with respect to use ofde on and discipline of inmates with mental

illness, specifically that CDCR was “conductingeus force and discipline without regard for
mental illness and the affectd on mental illness.” Gipgs Dep. at 56:18-24. Defendants
dispute plaintiff's characterization of thhecord, contending Gips'’s understanding d@oleman
was limited to a general sense of concerns aB®CR’s use of more force on mentally ill

inmates than others and whether RVRs were being used in a punitive manaeb52:8-13 (In
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Coleman “there was concernsif] in regards to were we ung] more force on mentally ill
inmates and whether or not the RVRs weeég used in a punitive manner”).

Construing the evidence in Mr. Padilld&sor, a reasonable jury could concludg

that prior to Mr. Padilla’s cell extraction Gs was on “constructive notice” of the constitutional

deficiencies identified by th€olemancourt with respect to CDCR'use of force and discipline

without regard to an inmate’s mental illneasd that her inaction amounted to acquiescence

constitutional violations.SeeRedman942 F.2d at 144 Meriwether 879 F.2d. at 1048.
Summary motion is DENIED as to Gipson.

(3) Johnson, Beard, Baer, and Overley

Johnson was the associate warden for health at Corcoran and in this capacit
supervised custody staff assigned to heedite positions, including in the MHCB. PUMF
No. 107. Johnson also served as the CDO for RWR®e health care units, and as noted abo
reviewed and approved Robicheaux’s dispositibplaintiffs RVR. PUMF No. 108. Itis
undisputed that Johnson, alonghnCaptain Overley and Lieutant Baer, was tasked with
reviewing the force used on MrPadilla during the cell extractiotggether, this group approved
such force after review. DUMF No. 71.

Regarding Beard, it is undisputedwas appointed as CDCR Secretary after
Mr. Padilla’s extraction, on December 27, 2012 hikrole, Beard had autrity to review or
direct staff to complete a further review of & wf force incident that came to his attention.
Beard Dep. 120:1-9; DUMF No. 73. It is undisputieat Beard did not &n of Mr. Padilla’s
extraction until 2013, after he became Secretary, andalenot called upon to engage in a for
review of the force used on Mr. #ila; rather he leared of the extractiom preparation for a
2013 hearing irColeman DUMF No. 74; Beard Dep. at 16:22-2Bt the times of Mr. Padilla’s
extraction, retention in five-poimestraints, and the RVR discipdiry hearing, Beard was not in
position to implement policies or procedures. Thus, he cannot be liable on an implementa
theory.

No evidence in the record shows at the times relevant to Mr. Padilla’s extrac

RVR hearing, Johnson, Overley, or Baer wexgponsible for implementing policies or
52
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procedures governing all extramtss, the use of five-point reaints, or the RVR disciplinary
process, so they cannot be liabledon a theory of implementatioBee Redman v. Cty. of
San Diegp942 F.2d at 1448-49 (prison lieutenant dismissed where no evidence in the rec
established he was responsible for depiglg and promulgatingolicies at issue).

Regarding the need for training, the daalso finds no evidence in the record
establishing defendants Johnson, @axerand Baer were responsilite training CDCR officers.
In the absence of such evidence, no reaserfabtfinder could conclude the supervisory
defendants were deliberately iffdrent for failure to train.See Edgerly v. City & Cty. of S,F.
599 F.3d 946, 962 (9th Cir. 2010) (dismissing superyifiability claim when no facts “sugges
[Sheriff] provided any training tOfficers. . . ., or that he waesponsible for providing formal
training to any officers.”).

Regarding ratification, summary judgnien favor of these supervisory
defendants also is warranted. Mr. PadillaEotly is based on ratification of the alleged
constitutional violations giving se to suit here, without referentceknowledge of prior acts or

notice generally in light o€oleman See SAC 1 152 (“On information and belief, Defendant

ord

S.

.. Overley, Johnson, .. ., ... and Baer spedyfiegiproved and ratified the use of force against

Mr. Padilla through the entire chain of commdaand the use of force review processd’)y 154
(“On information and belief, Defendant Beardfiad the use of forcagainst Mr. Padilla by
failing to take any corrective action.’jee alsd’l.’s Opp’n at 21 (“each supervisor declined to
consider the use of force in connection to [piif's serious mental illass and his mental state
at the time of the extraction, and apprdend ratified the use of force.tf. Larez v. City of
L.A., 946 F.2d 630, 646 (9th Cir. 1991) (chief of digewdepartment was liable where in additi
to ratifying the conduct at the heart of the plafi#tiuit, he endorsed and perpetuated prior ag
which, in turn, “encouraged the excessive use of foroe."Btarr, 652 at 1208 (plaintiff
adequately pled supervisoraliility based on allegations of Sheriff's “knowledge of the
unconstitutional conditions in thail, including his knowledge dhe culpable actions of his
subordinates, coupled with his inactionHydrick, 669 F.3d at 940-41 (distinguishing case

from Starrwhere defendant iStarr was “liable in his individual capacity because he knew of]
53




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

should have known about the dangers in the Los Angeles County Jail, and that he was
deliberately indifferento those dangers.”).

Specifically, regarding Johnson, OverlegdaBaer, Mr. Padilla does not at this
stage point to evidence suggestamy of these defendants knewpoior acts of excessive force
or received notice of prior acts in light Gbleman Accordingly, theevidence of record,
standing alone, is insufficient to hold JohnsDOrerley, and Baer liable on a theory of
ratification.

Regarding Beard, no reasonable juror caadclude he ratified the use of force
on Mr. Padilla by failing to takeorrective action. Beard wappointed as Secretary of the
CDCR on December 27, 2012, five months afteretkteaction took place. Beard was not in a
position to approve or sanction aftbe fact prior uses of force or RVRs that disregarded an
inmate’s mental health, and thas reasonable juror could find bequiesced in or set in motior
“a series of acts by others” allowing for th&egkd constitutional violations at issuearez
946 F.2d at 645-46. Further, no evidence in therdesitows he was involved in a formal posit
incident review of Mr. Padilla case or sanctioned the handlaidVr. Padilla’s cell extraction
after the fact.

Summary judgment is GRANTED asBaer, Johnson, Overley, and Beard.

(4)  Summary

In sum, because a reasonable juror could conclude Stainer and Gipson were
“constructive notice” of the constitutional violations taking place at the CDCR, summary
judgment is DENIED on Mr. Padilla’s claims (fbr excessive force, (2) for failure to provide

adequate medical and mental lie&reatment, and (3) failure fwrotect from harm. Summary

judgment is GRANTED for Baer, Johnson, Ovgrland Beard on all three Eighth Amendmentt

claims.
1
1
1

i
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b) Claim Four-Disability Discriminatio against Stainer, Beard, and

Davey?

Mr. Padilla asserts claims based oa &merican with Disabilities Act and

Rehabilitation Act against Stainer, Beard and Qauaeheir official capacities. SAC 11 184-189.
For this claim, Mr. Padilla seeks monetaryrdayes, attorneys’ feeand costs of suitld.

Title 1l of the ADA applies to an “individdawith a disabilitywho, with or without
reasonable modifications to rules, policiespractices . . . meets the essential eligibility

requirements for the receipt of services or the participation in prograacsivities provided by :

)

public entity.” 42 U.S.C. § 12131(2)itle Il of the ADA extends t@rison inmates deprived of
the benefits of participation jorison programs, services, or aiies because of a disability.
Pa. Dep'’t of Corr. v. Yeske$24 U.S. 206, 211 (1998).

The Rehabilitation Act provides, in perint part, that “[n]atherwise qualified
individual with a disability . . shall, solely by r@son of her or his disability, be excluded fromn
the participation in, be denigde benefits of, or be swdgted to discrimination under any
program or activity receiving Beral financial assistance.” 28S.C. § 794(a). The Ninth
Circuit has interpreted the Rehabiliten Act to apply to state prisong&rmstrong v. Wilson
124 F.3d 1019, 1023 (9th Cir. 1997).

The ADA and the Rehabilitation Act are congruent statutes in purpose and
application. Clark v. Cal, 123 F.3d 1267, 1270 (9th Cir. 1997). Accordingly, the evidence
required to prove an ADA claim is the saasethat for a Rehabilitation Act clainRuffy v.
Riveland 98 F.3d 447, 455 (9th Cir. 1996). To estdbas ADA or Rehabilitation Act claim, the

plaintiff must show (1) he is gualified individual with a disabty; (2) he was either excluded

12 Mr. Padilla sues Bearche Stainer in their officiatapacity under the ADA and
Rehabilitation Act, and for damages. SAC 11 184-189. The Ninth Cirdditvall v. City of
Kitsap suggests official capaciyefendants in an ADA case areedibased on their individual
“intentional discrimination” and can beexdifor damages. 260 F.3d 1124, 1133 n.5, 1138 (in
reversing grant of summary judgment, aling for merits determination of ADA and
Rehabilitation Act claims against County employeesisa official capacity. Accordingly, this
analysis assesses whether Beard’s and Stamesipective individual ealuct violated the ADA
and Rehabilitation Act, and not whether siesmes should be sued in their place.
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from participation in or denied ¢hbenefits of a publientity’s servees, programs or activities, d
was otherwise discriminated against by the pudatitity; and (3) such exclusion, denial of
benefits, or discrimination wdsy reason of his disabilityld. The Ninth Circuit has interpreted
the second prong to encompass “anything a public entity d&ssden v. City of Sacramento
292 F.3d 1073, 1076 (9th Cir. 2002) (quotlrep v. City of L.A.250 F.3d 668, 691 (9th
Cir.2001)) (internal quation marks omittedgee also Innovative Heal8ys., Inc. v. City of
White Plaing 117 F.3d 37, 45 (2d Cir. 1997) (reasoning thatphrase “programs, services, or
activities” is “a cath-all phrase that prohibitdl discrimination by a public entity, regardless o
the context”) superseded on other grounds, Zervos v. Verizon New York2h#cF.3d 163, 171
n. 7 (2d Cir. 2001).

Whereas here, the plaintiff seeks monetary damages, a plaintiff must prove
intentional discrimination on the part of each individual defend@uatall v. Cty. of Kitsap
260 F.3d 1124, 1138 (9th Cir. 2001). In the Ninth dira plaintiff canestablish intentional

discrimination by showing defendants acted ialiloerate indifference,” where they were on

“notice” that harm to a federal protected rigfas substantially likely, but they failed to act upon

that likelihood. Id.

=

=

Here, the parties do not dispute Mr. Padilla suffers from a serious mental ilingss,

Pl.’s UMF No. 2, which qualifies him as disedlunder the ADA and the Rehabilitation Act.
Coons v. Sec’y of U.S. Dep’t of TreasuB83 F.3d 879, 884 (9th Cir. 2004) (an impairment
includes “any mental or psycholagi disorder such as emotidima mental illness”).

Mr. Padilla contends defendants discnated against him on the basis of his
disability by failing to provide appropriate tnémg to CDCR officers regarding how to responc
persons with mental impairmentghich resulted in “subject[ing] [MiPadilla] to a violent use of
force and then locking him down in 5-ponestraints for 3 days.” Opp’n at 24.

The Ninth Circuit has not iculated a standard forifare-to-train claims under
the ADA or Rehabilitation Act. The court therefore analogizes Mr. Padilla’s ADA and
Rehabilitation Act to failure-to-train claims under 8 19&ee Green v. Tri-Cty. Metro. Transp

i
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Dist. of Oregon909 F. Supp. 2d 1211, 1220 (D. Or. 2012) @riag ADA failure to train claim
under § 1983 standards).

A supervisor may be liable under seatil983 for failing to train subordinates
when the failure to train amowto deliberate indifferenceCanell v. Lightner143 F.3d 1210,
1213 (9th Cir. 1998) (citin@anton 489 U.S. at 388). To estalbliBability on a failure to train
theory, the plaintiff must shothat, “in light of the duties aggned to specific officers or
employees, the need for moredifferent training isobvious, and the inadequacy so likely to
result in violations of constitutional rights, that the [supervisor] . . . can reasonably be said to
have been deliberately indifferent to the needlément 298 F.3d at 905 (quotirn@anton
489 U.S. at 389). A plaintiff must allege fasteowing the failure to train resulted from a
defendant’s “deliberate” or “con®us” choice and that a suffent causal connection exists
between the supervisor’'s wrongful condantl the alleged constitutional violatioGanell
143 F.3d at 1213 (citation omittedjedman942 F.2d at 1446-47. Where the plaintiff submits
evidence establishing prior instances of harmmmeates, a factfinder may find the supervisors
were on “actual or constructive tice of the need to train.Clement 298 F.3d at 905.

Here, the record estaliliss Beard, who was appointasithe CDCR Secretary o

—

December 27, 2012, was not in a position to protragi@ing before Mr. Padilla’s cell extraction
or disciplinary review proas. Accordingly, Beard’'s motion for summary judgment on these
claims is GRANTED. As for Davey, no evidencelwe record even suggests Davey failed to
train subordinates or otherwise discriminatediast Mr. Padilla. Acordingly, Davey’s motion
is GRANTED as well.

As for Stainer, the record establishedraned CDCR offials, including high
security prison wardens. PUMF No. 116. Theord does not make clear whether Stainer and

training to the cell extraction defendants, sodbert cannot find as a matter of law that Staing

-

was not responsible for training the officers vextracted Mr. Padilla. Assuming Stainer was
responsible for providing traininghe parties dispute the scopetrafining given to officers who
carried out the cell extractiorMr. Padilla points tofficers who testify they did not recall

receiving training on communicatirgg interacting with individuals who may be in a mental
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health crisis.SeeAcevedo Dep. at 17:15-19; Martinez Dap32:8—-13; Pruneda Dep. at 21:3+

22:25; Castro Dep. at 81:4—7. f@adants point to evidence dsliahing the officers received
some training in identifying signs of someoneowhay be in a mental health crisis. Acevedo
Dep. at 17:4-18:25; Castro Dep. at 79:25-82. Bszéus unclear whether such training was
inadequate, and if so, whethelatl to Mr. Padilla’s alleged harms, namely the use of force a
discipline without regard to MiPadilla’s mental illess, the ADA and Rehabilitation Act claim
are questions for a jury to decid8ee Andersqrl77 U.S. at 255 (takingare to note district
courts should act “with caution in grantingvsmary judgment,” and have authority to “deny
summary judgment in a case whérere is reason to believeetbetter course would be to
proceed to a full trial.”)see alsdBarden v. City of Sacrament®92 F.3d 1073, 1077 (9th Cir.
2002) (The Ninth Circuit has hetwburts should construe tpbérase “services, programs, or
activities,” generally to “all @mns of state and local governnis.”). Summary judgment on
this claim is DENIED.

B. Mr. Padilla’s Motion for Petial Summary Judgment

First, Mr. Padilla moves for partisbmmary judgment against Dr. Wagner on
claim (2) for failure to provide adequate medirahtment and (3) for failure to protect from
harm in violation of the Eighth Amendment..’®lAm. Mot. at 22. Second, he moves for part
summary judgment against Robicheaux and Johosartaim (2) for failure to provide adequat
medical treatment stemming from the RVR decisilwh.at 24. Third, he moves for partial
summary judgment against Davey, Stainad Beard on claim (4) asserting disability

discrimination in violation of the ADA and the Rehabilitation Atd. at 26. Finally, he moves

for partial summary judgment against Stainepsen, and Johnson for their supervisory liability

related to his Eighth Amendment violatiorig. at 25.

1. Claims against Dr. Wagner

Mr. Padilla seeks summary judgniexgainst Dr. Wagner on his Eighth
Amendment claims asserting failure to providegthte medical treatment and failure to protg
him from harm. Pl.’s Am. Mot. at 22.

i
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a) Claim 2— Failure to Provide Adequate Medical Treatment

Mr. Padilla contends Dr. VWmer cannot credibly dispuke acted unreasonably
delaying medical treatment addnying referral to DSHId. at 22—23. Defendants contend
Dr. Wagner provided adequate mental hetatment. Defs.” Opp’n at 5.

For the same reasons set forth indiseussion of defendants’ motion on this
claim, genuine issues of material fack@dude summary judgment for plaintiff against
Dr. Wagner. While the recoslipports the conclusion CDCRdan unofficial policy of not
referring mentally ill inmates to DSH, at lé&so reasonable interprei@ns of Mr. Padilla’s
mental condition, one favoring MPadilla, and one favoring Dr. Waer, preclude the court fro
finding as a matter of law Mr. Padilla’s medicaindition required referral to DSH. The same
reasonable interpretations also preclude thetdoom holding as a matter of law Dr. Wagner
unreasonably alleged medical treatment by twelmtyet days. Summajydgment on this claim
is DENIED.

b) Claim 3-Failure to Protect from Harm

Mr. Padilla contends Dr. Vigmer's delay in administegrg involuntary medication
and his decision not to refer Mr. Padilla to D&ldo amounted to a failure to take reasonable
measures to prevent harm to Mr. Padilla’s rmkhealth. Pl.’s Am. Mot. at 23. Defendants
contend that by ensuring adetpiand timely measures wer&éa, Dr. Wagner did not fail to
protect Mr. Padilla from harmDefs.” Opp’n at 5.

For an inmate to prevail on an Eighth Andment claim against a prison official
he must first “objectively show that he waeprived of something sufficiently serioud.émire,
726 F.3d at 1074 (internal quotations omitted). d&privation is sufficiently serious when the
prison official’s act or omission results ‘in thena of the minimal civilized measure of life’s

necessities.”ld. Next, the inmate must “make a subjeetshowing that the deprivation occurr

with deliberate indifference to [his] health or safetyd’ To satisfy this gbjective component of

deliberate indifference, the inmate must shibat prison officials “kn[e]w [ ] of and
disregard[ed]” the substantial risk of harid. The officials need not have intended any harm

befall the inmate; “it is enough thtite official acted ofailed to act despite his knowledge of a
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substantial risk of serious harmld. (citing Farmer, 511 U.S. at 837, 842). Finally, to establigh
deliberate indifference, a plaifitmust demonstrate the defendsirgctions were both an actual
and proximate cause of his injuridsl.

In the failure to protect context, amate satisfies the “sufficiently serious
deprivation” requirement by “show[ing] that h&as] incarcerated under conditions posing a
substantial risk of serious harmld. at 1075. The objective qu&s of whether a prison
officer’s actions have exposed an inmate to a sobataisk of serious harns a question of fact,
and as such must be decided byrs jtithere is any room for doubtConn v. City of Reno,
591 F.3d 1081, 1095 (9th Cir. 2010acated by City of Reno, Nevada v. ConnU.S. __,
131 S. Ct. 1812 (201einstated in relevant pally Conn v. City of René58 F.3d 897 (9th
Cir. 2011) (objective question afhether there was substantiakriarrestee might commit suicigle
should be decided by jury).

The Ninth Circuit does not appear to hadelressed directly vether the delay or

=3

denial of medical treatment can soppa failure to protect claimLemiredoes suggest a plaintif
can sustain an Eighth Amendment claim by showiigfendant’s deliberate indifference to the
risk of a plaintiff's harm to selfLemire, 726 F.3d at 1078. lbemirg the family of a mentally il
inmate who committed suicide while in custdaipught suit against OQCR officials alleging,
among other things, an Eighth Amendmeotation for failure to protectld. at 1075. The
family contended the defendants were deliberatelifferent in deciding teemove floor officerg
from the inmates’ area for several h®arday in order to attend meetindgg. During these
meetings, defendants allegedly deprived timeaite defendant of “meaningful supervision
protecting him from harm.ld. The district court granted defendants’ motion for summary
judgment on this claimld. at 1067. The Ninth Circuit revad, concluding a reasonable juror
could find the withdrawal of floostaff from the inmates’ ardar up to three and a half hours
each day created “an objectively substantial eiskarm to the unsupervised inmates,” including
the risk of suicide.ld. at 1076. Specifically, the court heldjtay could infer that unsupervised
mentally ill inmates housed together were morelyiko harm themselves or others than were

inmates in the regular prison population,” whichsveaough to support a failute@ protect claim.
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Id. The case was remanded for trial to determihether the CDCR offiails were deliberately
indifferent to the plaintiff's siety and welfare in attending meetings resulting in a lack of
supervision for several hoursd. at 1086. To the Ninth Circuit, ¢hrisk of extraneous harm ne
not be established to suppartailure to protect claintee id. All that is needed is defendants’
deliberate indifference to the risk lsfrm, extraneous or self-imposdd.

Here, it appears Mr. Padilla mae able to advance aatg case at trial. But as
with Mr. Padilla’s claim for the failure to providelequate medical treatment, disputed issues
fact regarding Mr. Padilla’s mental conditiaile in the MHCB preclude the court from holdi
as a matter of law that Dr. Wagner’s conduct ameditd deliberate indifference to the risk of
“protecting him from harm,” spefatally his own decompensationd. at 1067. Accordingly,

Mr. Padilla’s motion is DENIED.

2. Claim Three-Failure to Provide Adequate Medical Treatment Claim
against Robicheaux and Johnson

Mr. Padilla contends by punisig him for behavior relateto his mental health
illness and without regard for the effectdadciplinary measures on his mental health,
Robicheaux and Johnson were deliberatelyfiedint to his mental health needs, which
amounted to failure to provide adequate memalth treatment. Pl.’s Am. Mot. at 24.
Defendants contend Mr. Padilla’s motion shdoéddenied because the disciplinary measures
Robicheaux imposed did not interfere with Mr. Padilla’s mental health treatment. Defs.” O
8.

As noted above in connection with defendgantotion on this claim, to establish
constitutional claim under the Eighth Amendmpredicated upon the failure to provide medic
treatment, a plaintiff must show he had a@esimedical need, the defendant was deliberately
indifferent to that medical ndeand the deliberate indifferencaused harm to the plaintiff.
Lemirg 726 F.3d at 1081. For the harm prong, thenpfamust demonstrate the defendant’s
actions were both an actuadaproximate cause of injurid.

Here, also as noted in tdescussion of defendant’s claim, the evidence of recg

supports the conclusion that a portion of theghes imposed by Robicheaux were rescinded
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and the record is unclear regagiwhether the balance of thenadties remained in effecGee
pages 17-18, 38upra.While Mr. Padilla’s evidence wasfficient to preclude summary
judgment for Robicheau, it is insuffent to demonstratedisputably that he suffered harm as
result of the penalt&sRobicheaux imposedee Conn591 F.3d at 1098-1101 (plaintiff can
establish deliberate indifferendedefendant’s conduct “is the actui@use of [the] injury [and]
only if the injury would not haveccurred ‘but for’ that conduct.”).

Mr. Padilla’s motion in thisespect is DENIED.

3. Claim Four-ADA and Rehabilitation A€laims against Davey, Stainer,
and Beard

Mr. Padilla moves for summary judgnteon his ADA and Rehabilitation Act
claims against supervisory defendants Davey, Stainer, and Beagliadtieir official
capacities. Pl.’s Am. Mot. at 26. As noted ahdeard was not in a position to discriminate
against Mr. Padilla ahe time of his extraction, subjectitmfive-point restraints, and RVR
disciplinary hearings. Second, no evidenctherecord establiseedDavey intentionally
discriminated against Mr. Padilla. Finally, disputed issues of fact regavwttinPadilla’s “failure-
to-train” theory preclude summary judgment 8ainer. Summary judgment is DENIED as tg
Stainer, and GRANTED &se Beard and Davey.

4. Eighth Amendment Claims against Stainer, Gipson, and Johnson

Mr. Padilla contends Staingsipson, and Johnson shdude held liable as a
matter of law for implementing use of force p@ithat did not limit the amount of pepper spt
used on mentally ill inmates, which in turn kedMr. Padilla’s injuriegduring the extraction.
Pl’s Am. Mot. at 25-26. Further, Mr. Padittantends these defendafiiled to ensure CDCR
staff were trained to identify symptoms of an inngteental health crisis in order to effectivel
respond to the situation presented by Radilla prior to hs cell extraction.Id. at 26. As noted
above, Mr. Padilla does not discuss how edeflendant’s conduct led to a specific Eighth
Amendment violation.SeePl.’s Am. Mot. at 25-26. Accordingly, all Eighth Amendment clai

will rise or fall together.
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Regarding Johnson, plaintiffs have peithto no evidence establishing Johnson
was responsible for implementing use of forckgms or training staff on how to communicate
with mentally ill inmates. For this reason, Nadilla’s motion is DENIED as to Johnson.

Regarding Stainer and Gipson, evesuaning Stainer and Gipson implemented
deficient policies or failed train CDCR officials, Mr. Padill&aas neither argued nor establish
his Eighth Amendment rights were violated as #enaf law, and the cotiwill not manufacture
this argument on Mr. Padilla’s behakbeeGreenwood v. F.A.A28 F.3d 971, 977 (9th Cir. 199
(courts do not “manufacture” arguments for a litigdnitation omitted). In the absence of any
argument or evidence establishing Mr. Padildghth Amendment rights were violated, “the
better course would be foceed to a full trial Anderson 477 U.S. at 255

Summary judgment is DEED on this claim.

V. CONCLUSION

This order resolves the pending motidossummary judgment. Defendants’
motion, ECF No. 142, is resolved as follows:
1. Claim One—Excessive Force
a. As based on the claim of excessive phgisiorce used on Mr. Padilla, again
Castro, Godina, Drew, Acevedo, Pruneda, Garcia, Martinez, and Holguin
DENIED;

b. As based on the claim of excessive 0§ pepper spray during Mr. Padilla’s

4)

t

U7

extraction, against Castro, Godina, Drew, Acevedo, Pruneda, Garcia, Martinez

and Holguin, DENIED;
c. As against supervisory defendsu@tainer and Gipson, DENIED;
d. As against supervisory defendaB&sard, Johnson, Overly, and Baer,
GRANTED.
2. Claim Two—Failure to Provide Adequate Medil and Mental Health Treatment
a. As against Wagner, Kaiser, and LaClaire, DENIED;
b. As against Robicheaux and Johnson, DENIED;
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c. As against Castro, Godina, Drew, Aeelo, Pruneda, Garcia, Martinez, and
Holguin, DENIED;

d. As against supervisory defendsu@tainer and Gipson, DENIED;

e. As against supervisory defendaB&sard, Johnson, Overly, and Baer,
GRANTED.

3. Claim Three—Failure to Protect From Harm

a. As against supervisory defendsu@tainer and Gipson, DENIED;

b. As against supervisory defendaBisard, Johnson, Overly, and Baer,
GRANTED.

4. Claim Four—Disability Discrimination iWiolation of ADA andRehabilitation Act

a. As against defendants Beard and Davey, GRANTED;
b. As against Stainer, DENIED.
Mr. Padilla’s motion, ECF No. 141, is DENIED.
IT IS SO ORDERED.
DATED: January 27, 2017.

UNIT TATES DISTRICT JUDGE
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