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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHELLE LEE, No. 2:14-cv-1270-EFB
12 Plaintiff,
13 V. ORDER TO SHOW CAUSE
14 | CAROLYN W. COLVIN, Acting
15 Commissioner of Social Security,
16 Defendant.
17
18 This is a petition for judial review of an Administrate Law Judge’s decision denying
19 || her application for Supplemental Security Incofi&S!”) under Title XVI of the Social Security
20 | Act. As explained below, it is not clear frahe record whether this court has subject matter
21 | jurisdiction.
22 Plaintiff filed an application for SSI o@ctober 4, 2005, alleging that she had been
23 | disabled since November 6, 1999. AdministafRecord (“AR”) 60-63. Her application was
24 | denied initially andupon reconsiderationd. at 49-53, 55-59. Adaring was held before
25 | administrative law judge (“ALJ”) Mark Ramseiyg,. at 509-557, and he issued his decision on
26 | September 8, 2008, finding that plaintiff was not bisd under section 161a)(3)(A) of the Act.
27 | 1d. at 25-36. Plaintiff's request for revidwy the Appeals Council was denied on July 29. 2010.
28 | 1d. at 6-9. Plaintiff then soughtdicial review in this courtOn January 25, 2012, a judge of this
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court remanded the case to the Commissitorefurther administrative proceedingkl. at 572-

S575L.

On remand, the Appeals Council vacated theezatecision and remanded the matter {o

an ALJ for further proceedings. A further hegrwas held and the ALJ issued a new decisio
January 27, 2014, again finding tipddintiff was not disabled undsection 1614(a)(3)(A) of the
Act. Id. at 561-570E. Plaintiff agaisought judicial review, ingiting this civil action on May
23, 2014. However, there is nothing in the petibotthe record to indicate whether plaintiff
sought review with the Appeals Council befargiating this suit. This open question is
jurisdictional.

As a sovereign, the United States is immiroen suit except according to its consent tq
be sued.Lehman v. Nakshian, 453 U.S. 156, 160 (1981). It nesarily follows where Congress
waives the immunity of the United States any &and conditions that laces on the waiver a

jurisdictional and must bstrictly construed.See Block v. North Dakota ex rel. Board of Univ.

and School Lands, 461 U.S. 273, 287 (1983)ervesv. United Sates, 966 F.2d 517, 521 (9th Cir.

1992).

42 U.S.C. § 405(g) provides a limited waiwdrsovereign immunity by permitting distri¢

courts to review a “final decision” @dhe Commissioner of Social SecurltyA claimant may
obtain a final decision from the Commissionyohi/ proceeding through all stages of the
administrative appeals proce€3owen v. City of New York, 476 U.S. 467, 482 (1986). The
stages of the appeals process ia®f: 1) initial determination; 2) reconsideration; 3) hearin
before an ALJ; and 4) Appeals CounciWiew. Only upon the Apeals Council issuing a
decision or declining review mayckaimant seek review in a fedédastrict court. 20 C.F.R.

§ 404.981.

i

1 42 U.S.C. § 405(g) provides in pertin@art: “Any individual, afer any final decision
of the Commissioner of Social Security maderadt@earing to which heas a party, irrespectiv
of the amount in controversy, may obtain a egvdf such decision by a civil action commence
within sixty days after the mailingp him of notice of such decision or within such further timg
the Commissioner of Social Security may allow.”
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In the instant action, the Commissioner loaged with the court an administrative
transcript and the parties have filed crossioms for summary judgment. But none of those
documents indicate whether plafhsought review from the Apgals Council. Further, after
searching the approximately 1,300 page adminiggagcord, the court isnable to locate any
document indicating that plaintiff sought reviénam the Appeals Council. Thus, it cannot be
discerned from the record whether this cou# jugisdiction to review the ALJ’s January 27,
2014 decision.

Accordingly, it is the ORDERED that within 7 ykaof the date of this order, plaintiff sh
show cause, in writing, why thection should not be dismissed fack of jurisdiction. Plaintiff

is admonished that failure to comply with thisler will result in dismissal of this action.

DATED: September 9, 2015.
Z e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




