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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 GRACIELA M. CONTRERAS, No. 2:14-cv-01282-KIM-KJIN
12 Plaintiff,
13 V. ORDER
14 RYAN MCCARTHY, SECRETARY OF
15 THE UNITED STATES ARMY,
16 Defendant.
17
18 In this disability discrimination casdefendant Ryan McCarthy, Secretary of the
19 | United States Army moves for summary judgment on tale remaining @im (claim 2):
20 | Failure to accommodate undeetRehabilitation Act. Motfor Summary Judgment (“MSJ”),
21 | ECF No. 104. Plaintiff Graela Contreras opposes the matiMSJ Opp’n, ECF No. 107, and
22 | defendant has replied, MSJ RgECF No. 114. For the reasons set forth below, the court
23 | GRANTS defendant’s motion and enters jogint in his favor.
24
25
26 ! plaintiff named Mark T. Esper, Secretafithe Army, as defenddin this action.See
27 | Second Amended Complaint, ECF No. 94. Urféeateral Rule of Civil Procedure 25(d), the

court automatically substitutes Ryan McCarthy, aurecretary of the Uted States Army, as
28 | named defendant.
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l. BACKGROUND

A. Factual Background

Plaintiff was a non-dual status Nationaldd Technician, working for over seve
years as an Equal Employment Specialist aC@ornia National Guard office in Sacramentd
California. Second Am. Compl. (“*SACY) 7, ECF No. 94. Under the National Guard

Technician Act, there are batypes of National Guard temicians: dual status, 32 U.S.C.

§ 709(b), and non-dual status, 32 U.S.C. § 709(c). SAG&ealsd 0 U.S.C. 8§ 10216, 10217.

A non-dual status technigiaas plaintiff was at all relevahines, is not required to maintain
military membership in the Reserves. MSJ aB2ginning in March 200&laintiff filed several
Equal Employment Opportunity (“EEO”) compiés alleging hostile work environment,
harassment, mental and physical disghdiscrimination and retaliationMSJ Opp’n at 2—3see
SAC 1 11 (alleging 2008 EEO complaints “for tileswork environment hassment, mental anc
physical disability discrimin#on, and retaliation [] based @ieged misconduct by [] [EEO]
Manager Leo LeCompte and [] Director of idan Resources Lawrence Cooper.”). Plaintiff
alleges here that on May 4, 2011, she sulechid request for Reasonable Accommodation

(“RA”) based on her Post Traumatic Stress Diso (“PTSD”) and BiPolar disorder, but

defendant never processed the claim. MSJ Oaip3) Contreras Decl. 6, ECF No. 107-3, Ex.

A. Plaintiff lodged a second RA requestBabruary 22, 2012, in which she “specifically
requested to work at another work site awanft-HQ [Joint Forces Headquarters] hostile w,
environment or allow her to work from homed.; Ching Decl., ECF No. 104-3, Ex. B at 1.
On or about March 27, 2012, defendarsjpp@nded to plaintifs February 22, 2012
RA request by offering her an oppanmity to perform her samelp from Mather, California, only,
a few miles from her currentfafe in Sacramento and where the California National Guard

maintained office space. MSJ at 3 (citingd¥er Decl. § 5, ECF No. 104-4, Ex. A at 4).

Plaintiff denies that any suclifer was made, but says rather “thgency was thinking of maybe

offering [me] a position off badaut never offered [] aexact location.” MSDpp’'n at 3 (interna
guotations omitted); Contrer&secl.  14. The Mather offerotwithstanding, on March 28, 201

plaintiff ultimately changed her RA request to work frésdme only, and at that point no longe
2
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requested relocation as a suitaslkernative. MSJ at 3 (citinglosher Decl. 1 5, Ex. A at 4, EX.
B); MSJ Opp’n at 4; Contreras Decl. { 16; SAC { 47.

On February 7, 2012, while plaintiff's EE€©@mplaints and RA requests were
pending, defendant approved plaintiff's sick leaguest and request for leave under the Fan
and Medical Leave Act (“FMLA”). MSJ at 2; SAC 11 15, 17, 20. On June 14, 2012, defen
informed plaintiff she had exhausted her FMLAdgaid leave and she must return to work nc
later than July 5, 2012, with medl documentation orféness-for-duty cerfication stating she
was able to return to work. MSJ at 4 (@itiChing Decl., Ex. G; Aderson Decl. 1 6, ECF No.
104-5, Ex. B; SAC | 28). Defendaaiso informed plaintiff she could elect to enter leave with
pay status if she “wish[ed] tomain in an approved absencatss other than FMLA for more
than 30 days.”ld. (citing Ching Decl., Ex. G; Anderson Decl. § 6, Ex. B).

While on leave, plaintiff continued teceive psychiatric care from Dr. Paul
Jurkowski, whom she had seen previously. INOBp’'n at 3. Defendaebntends he actively
sought to address plaintiff's RA request, inchglby reaching out to plaintiff and Dr. Jurkows

while plaintiff was on leave. MSJ at 3t(log SAC 11 25, 26, 41, 61, Ex. 6). Dr. Jurkowski

recommended defendant permit plaintiff to wdkm home for a limited six-month period, from

February 27, 2012 to August 26, 2014d. at 4 (citing SAC 11 17, 21, Ex. 2). As noted, on
March 28, plaintiff instead requested pernmossio work from home on a full-time basikl.
Defendant denied plaintiff's request because “itas possible to perform the essential functio

of an EEO Specialist from homeld. (citing SAC { 30; Ching Decl., Ex. H at 1-2). On June

nily

dant

out

NS

25,

2012, defendant offered plaintiff two alternai@ccommodations: (1) an EEO Specialist position

in Los Angeles, or (2) a Program Awsl position at a Sacramento locatidd. at 5 (citing SAC

19 30, 42; Ching Decl., Ex. H); MSJ Opp’n at 4. Rtiffideclined both optins as unreasonable.

Id.; MSJ Opp’n at 4.
On July 23, 2012, defendant again notifiediiiff she must ngort to duty with
medical clearance by August 2, 2012 or faceieation for abandonment of her position for

failure to reporsince July 6, 2012ld. at 5; MSJ Opp’n at 4-5. PHiff did not report to work
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or provide medical clearance; asesult, defendant terminated fm her position. SAC { 35;
MSJ Opp’n at 5; Mot. at 5.

B. Procedural Background

Plaintiff filed the operative Sead Amended Complaint on April 26, 2018,
making out three claims: (1) Failure to accomatedunder the Americans with Disabilities Ac
(“ADA”), (2) failure to accommodate under the rbilitation Act, and (3) improper refusal to
continue plaintiff's FMLA leave.SeeSAC 1Y 47, 57-58, 62—63. In response to defendant’s
motion to dismiss the Second Anded Complaint, plaintiff conced the court lacks jurisdictio
over claims 1 and 3 (ADA and FMLAlaims); accordingly, theotirt dismissed those claims.
Opp’n to Second Mot. to Dismiss (“MTD”) BCNo. 97; Second MTD Order, ECF No. 102. T
court also dismissed plaintiff's Rehabilitation Ataim (claim 2), but onlyinsofar as it arises
from any alleged hearing impairnteand insofar as it includes a disparate treatment claim.”
Second MTD Order at 3. The parties disagre® #ise effect of thiglismissal on the sole
remaining issue here. Defendant contends wdratins of the “clains based on the June 201

denial of Plaintiff's requesteaiccommodation to work from homeNMSJ at 6. Plaintiff, on the

other hand, believes “[tlhe claimlsoader than Defendant statestie says instead that the cldi

is “based on the June 2012 denial of thearRiff's reasonable acconwdation request in its
entirety specifically to work at another work site. or allow Plaintiff to work from home.” MS
Opp’n at 5.

On March 22, 2019, the court hear@largument on the motion. Counsel
Rodney Williams appeared on behalf of plamtibunsel Chi Soo Kim appeared on behalf of
defendant. At hearing, the coypermitted supplemealtbriefing on the @ssification of an

alternative employment position offeréo plaintiff. Plaintiff fled a supplemental response thé

same day, ECF No. 116, and defendant fledsponding brief on Man7, 2019, ECF No. 117.

On April 12, 2019, plaintiff movetb supplement the summary judgnt record. Mot. to Suppl.

ECF No. 118. On May 17, 2019, defendant oppdiseanotion, Opp’n to Suppl. Mot., ECF Nq.

121, and on May 24, 2019, plaintiff lodged a replgply to Suppl. Mot., ECF No. 122.

All matters have been submitted and the cowlkes them here.
4
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I. LEGAL STANDARD

A court will grant summaryydgment “if . . . there is no genuine dispute as to &
material fact and the movant is entitled to jondont as a matter of law.Fed. R. Civ. P. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolvadfavor of either
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986).

In determining summaryggment, a court uses a dan-shifting scheme. The
moving party must first satisfystinitial burden, which requires “oging] forward with evidence
which would entitle it to a directed verdicttife evidence went unceatverted at trial.”C.A.R.
Transp. Brokerage Co. v. Darden Rests.,,IB&3 F.3d 474, 480 (9th Cir. 2000) (citation and
guotation marks omitted). If the movingrpafails to meet its initial burdesummaryjudgment
must be denied and the court needawstsider the nonmoving party's eviden&e=eAdickes v.
S.H. Kress & Cq.398 U.S. 144 (1970). If the moving pantyets its initial burden, however, t
burden then shifts to the nonmoviparty, which “must establish thttere is a genuine issue o
material fact.” MatsushitaElec. Indus. Co. v. Zenith Radio Cqrp75 U.S. 574, 585 (1986). T
carry their burdens, both parties mtst[e] to particularparts of materials ithe record . . .; or
show [ ] that the materials cited do not establighabsence or presence of a genuine dispute
that an adverse party cannob@uce admissible evidence to sugpbe fact.” Fed. R. Civ. P.
56(c)(1);see alsdMatsushita475 U.S. at 586 (“[The nonmang party] must do more than
simply show that there is someetaphysical doubt as to the makfacts.”). Moreover, “the
requirement is that there be genuineissue oimaterialfact . . . . Only digutes over facts that
might affect the outcome of the suit under theegoing law will properly preclude the entry of
summaryjudgment” Anderson477 U.S. at 247-48 (original emphasis).

In decidingsummaryjudgmenf the court draws all ferences and views all
evidence in the light most fawatsle to the nonmoving partyatsushita 475 U.S. at 587-88;
Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). “Whdhne record taken as a whole cot
not lead a rational trier of fact to find foretimon-moving party, there i ‘genuine issue for

trial.” Matsushita475 U.S. at 587 (quotirfgrst Nat'l| Bank of Ariz. v. Cities Serv. C891
5
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U.S. 253, 289 (1968)). The Supreme Court hamtakee to note that drstt courts should act
“with caution in granting summary judgment,” analve authority to “deny summary judgment
a case where there is reason tlelve the better coursgould be to proceetb a full trial.”
Anderson477 U.S. at 255.
1. ANALYSIS

Section 501 of the Rehabilitation Actopides the sole judicial remedy for
disability discrimination claims bfederal employees. 29 U.S.C. § 78byd v. U.S. Postal
Serv, 752 F.2d 410, 413 (9th Cir. 1985). An employer discriminates against a qualified
employee by “not making reasonable accomatmuhs to the known physical or mental
limitations of an otherwise qualdd individual with a disability . . , unless [the employer] can
demonstrate that the accommbda would impose an undue hardship on the operation of thg
business of [the employer].’Zivkovic v. S. Cal. Edison G802 F.3d 1080, 1089 (9th Cir. 200
(alteration in original) (emplsss removed) (quoting 42 U.S.C. 8§ 12112(b)(5)(A)). “The ques
whether a particular accommodation is reasonalgleedds on the individual circumstances of
each case’ and ‘requires a fact-specific, indivichea analysis of the disabled individual's
circumstances and the accommodatitnad might allow [her] to meehe program’s standards.’
Vinson v. Thoma£88 F.3d 1145, 1154 (9th Cir. 2002) (quotiigng v. Regents of the Univ. ¢
Cal., 192 F.3d 807, 818 (9th Cir. 1999)).

To establish a claim for failure to accommodate under the Rehabilitation Act

plaintiff must satisfy thee elements: “(1) she is a person witisability, (2) she, with or without

accommodation, can perform the egsd functions of her job, and (3) if accommodation is
required under (2), then the piaiff must show that a reasorlalaccommodation is possible.”
Demorest v. NapolitandNo. 09-1310RAJ, 2010 WL 3211947, at *4 (W.D. Wash. Aug. 11, 2
(citing Buckingham v. United State398 F.2d 735, 739-40 (9th Cir. 1993)f'd, 443 F. App’x
287 (9th Cir. 2011). Thus, plaintiff bears théiail burden to “show tat she can perform the
essential functions of the jold., and if an accommodationngcessary to perform those
functions, plaintiff must alsehow that defendant failed pwovide a potential reasonable

accommodationZivkovig 302 F.3d at 1089See als®ark v. Curry Cty, 451 F.3d 1078, 1088
6
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(9th Cir. 2006)Plaintiff “has the burden of showing the existence of a reasonable
accommodation that would have enabled [her] thopm the essential functions of an availabls
job.”). To defeat summary judgmt, “a plaintiff . . . need oplshow that an accommodation
seems reasonable on its face, i.e.,r@dly or in the run of casesUS Airways, Inc. v. Barnett
535 U.S. 391, 401 (2002yotation omitted).

A. Remaining Claim at Issue

As an initial matter, as noted aboveg tiarties dispute the scope of the sole
remaining claim in this matter. Defendant @nds there is “one nawv claim remaining from
EEO Complaint No. 2012-026—a ctafor failure to accommodatender the Rehabilitation Acf
based on the June 25, 2012 denidPlaiintiff’'s requesfor accommodation to work from home.
MSJ Reply at 3. Plaintiff believes the clainbi®ader, and covers def@ant’'s delayed respons
to her multiple EEO complaints and a failtioeoperate in good fditduring the interactive
process required under the Rehigdiion Act. MSJ Opp’n at 7-15.

On this point, defendant’s position isrgect. In the court’s order dismissing
plaintiff's first amended complaint, the cofidmed the remaining issue as “based on EEO
Complaint No. 2012-026.” First MTD Order, ECFONB3, at 4. This characterization relied o
plaintiff's own concessionSeeOpp’n to Fed. Defs.” MTD, ECNo. 84, at 11 (“[W]e concur
with the DEFENDANTS’ [sic] thatheir motion to dismiss should loenied in part and claims
based on EEO Complaint No. 2012-026 . . . whamiff's request fomccommodation to work
from home was denied on Ju®, 2012 should survive . . . .Yee alsd&ECF No. 88 at 2
(defendant’s reply agreeing wighaintiff's representations &t only claims based on EEO
Complaint No. 2012-026 are gwitially viable).

The court’s order granting defendant’s@ed motion to dismiss further narrowe
any remaining claims based on EEO Complbio. 2012-026. There, the court dismissed
Rehabilitation Act claims based on hearnmgairment and dispamtreatment and noted
defendant’s election to withdraw its motimegarding plaintiff's reasonable accommodation
claim. Second MTD Order at 2—3hus, the only surviving issus plaintiff’'s reasonable

accommodation claim based on EEO Complilio. 2012-026 and defendant’s June 25, 2012
7
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denial thereof. Plaintiff ionally concedes as muclkeeUndisputed Material Fact (‘UMF”) 1,
ECF No. 107-1 (“Plaintiff Gracla Contreras’ claim for faile to accommodate under the
Rehabilitation Act is the sole claim remiaig in the Second Amended Complaint.”).

Given the narrow scope of the remainingicl, any arguments or claims based jon
EEO complaints or reasonaldccommodation requests ottlean EEO Complaint No. 2012-026
are foreclosedSeeMSJ Opp’n at 3 (referencing May 4, 2011 reasonable accommodation
request)jd. at 4, 11 (referencing filing of third EEO complaint); at 14 (“Plaintiff filed a series
of EEO complaints . . . .”). Theame holds for claims, facts olegjations that dendant failed tc
faithfully engage in th interactive processSee, e.g.MSJ Opp’n at 2 (“[T]hey failed their
mandatory obligation under the Rehabilitation Acehgage in an interactive process”), 10 (*“We
would submit that the Defendant did not extengieigage in the intertice process.”).

A court may disregard a party’s attempinsert new claims, theories or
allegations in opposition to summary judgmeiickern v. Pier 1 Imports (U.S.), Inel57 F.3d
963, 969 (9th Cir. 2006%ee also Patel v. City of Long Beaélb4 F. App’x 881, 882 (9th Cir.
2014) ("[A] plaintiff cannot raise a new theofyr the first time in opposition to summary
judgment.” (citingColeman v. Quaker Oats C@32 F.3d 1271, 1292-93 (9th Cir. 2008)asco
Products, Inc. v. Southwall Techs., I35 F.3d 989 (9th Cir. 2006)). The second amended
complaint makes no allegations that defendateddo adequately engage in the interactive
process.See generallpAC; see alsdMSJ at 13 n.7 (“It does not appear that Plaintiff even
alleges a failure to participate tine interactive pross in good faith. In an abundance of caut|on,
Defendant addresses this issueitatoon omitted)). Y& plaintiff advanceshis theory in her
opposition. SeeMSJ Opp’n at 2, 10. The court caneountenance such a tardy attempt to
interject a new theory of relief. Similarly, to thetent plaintiff attempts to incorporate facts o
arguments foreclosed by the cosiprior orders dismissing certaclaims and narrowing the sole
surviving issue, the court also disregards these eff@esPetty Decl., ECF No. 107-5 (failing to
address, even remotely, piaff's work from hane request); Wong Decl. § 4, ECF No. 107-6
(addressing alleged “illegal” mmination, i.e., wrongful termattion); Contreras Decl. { 21

(speaking to discrimirteon-related claims) Cf. SIC Metals, Inc. v. Hyundai Steel (d0. SACV
8
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18-00912-CJC (PLAX), 2018 WL 6842958, at *7 (C.D. Cal. Nov. 14, 2018) (dismissing
promissory estoppel claims as repackaged brefcbntract claims preously dismissed).

The only remaining claim in this matter, glaintiff frames if is based on “EEO
Complaint No. 2012-026 . . . whé&Haintiff's requestor accommodation to work from home w
denied on June 25, 2012[.]” Ompto Fed. Defs.” MTD at 11.

B. Plaintiff's Insufficient Showing Re: &&sonableness of Accommodation Reque

Under the Rehabilitation Act, disorination includes “not making reasonable
accommodations to the known physical or mentatditions of an otherwise qualified individug
with a disability,” unless defendant “can demstrate that the accommodation would impose 4
undue hardship.” 42 U.S.C. § 12112(b)(5)(As pertinent here, a reasonable accommodatic
may include “job restructuring, patime or modified work sclaules|] [or] reassignment to a
vacant position.”ld. 8§ 12111(9)(B). To determine wther an accommodation request
constitutes an undue hardship, courts gaheconsider a variety of factorsee id.

§ 12111(10)(B); however, “Employease not required to naafy the essential functions of a jol
in order to accommodate an employee urtde Rehabilitation Act,” 45A Am. Jur. 2hbb
Discrimination8 198 (2020). To ultimately prevail, phaiff bears tle burden of showing the
existence of a reasonable accommodatark, 451 F.3d at 1088.

Here, defendant contends, “PPif failed to identify the existence of any specif
reasonable accommodation that the agency dwaud provided but refused to provide.” MSJ

Reply at 1. Instead, plaintiff has identifisdo EEO specialist pos@ns from December 2018, 3

aS

St

e

AN

L

period long after her March 28012 accommodation request, one at Naval Medical Command in

Florida and one at the Army Communiocat Electronics Command in Marylantdl. (citing
MSJ Opp’n, Ex. A, ECF No. 107-2, at 2, 4). Defendssb argues plaintifiails to refute “the
extensive evidence submitted by Defendantithatnot possible tperform the essential
functions of Plaintiff's EEO Speciat position from home . .. .1d. at 2.

Plaintiff's opposition advances threggaments: (1) defendant never offered
plaintiff the opportunity to workrom home or a different worksi, (2) defendant’s offer to

transfer plaintiff to a position in Los Angselevas made in bad faith, and (3) defendant’s
9
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alternative offer to reassign plaihto a new position in Sacramenédso was made in bad faith

MSJ Opp’n at 7-15. In other was, plaintiff argues defeadt either did not offer an
accommodation or the accommodationsitieoffer were unreasonable.

Plaintiff falls far short of meeting her lien to survive summary judgment. “[T
defeat a defendant/employer’s nootifor summary judgment[,] [platiff] need only show that at
‘accommodation’ seems reasonable on its face,ardinarily or in the run of casesBarnett
535 U.S. 391, 401 (200Xee also id(citing Reed v. LePage Bakeries, In244 F.3d 254, 259
(st Cir. 2001) (“plaintiff meets burden on reasonableness by sgdhat, ‘at least on the face
things,” the accommodation will be feasible foe gmployer.”)). Here, plaintiff presents no
evidence her accommodation request was reasonable.

It is undisputed plaintiff's March 201&ccommodation request was to work frof
home exclusively.SeeSAC { 47 (“Plaintiff requestecdasonable accommodation of her
disabilities from Defendant itme form of a work from homand/or recuperative leave.”);
Mosher Decl. 5, Ex. B at 1 (March 28, 2012 éifnam plaintiff explainng, “I have decided |
want to work from home as opposed to wogkfrom another location.”Contreras Decl. § 15,
Ex. D at 2 (March 27, 2012 email from plaintiff stat, “I have since thouglatbout it and am sti
requesting to work from home, as my psychstinsists | do.”); Prevost Decl. § 7, ECF No. 1(
4 (“I advised [plaintiff] to commnicate back to the Agency hersite to work ahome as her
doctor requested.”). Plaintiff presents no eveto support her posin that her request was
reasonable.

On the other hand, defendant submits tartigl evidence shang the essential
functions of an EEO Speciaticannot be performed remlyte Defendant provides the

declaration of William Andern, State Equal Employment Manader the California National

Guard. Anderson Decl. 1 1. Attached to Andais declaration is the EEO Specialist Position

Description in effect during 2012d. § 4, Ex. A. Anderson summaes the essential functions

of the position as described in the Description:

a) Meets and consults regularlytiviemployees andll levels of
management to locate, define, atwrect deficiencies or problem
areas.

10
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b) Participates in meetings with community action organizations
interested in improving equal enogiment opportunityelationships.
May address groups regarding EEQiges, practicesand goals in
the National Guard. Solicits commtyn support in assisting the
Guard to eliminate under-repszgation of minority groups.

c) Provides training to supasers on preventing or remedying
discrimination and may provide goseling to employees who feel
they may have discrimination complaints.

d) Works closely with SupporPersonnel management office

sections in developing recruitirammd employment sitegies, which
insure that equal employmenpportunity goalsre achieved.

Id.; see alsaChing Decl. § 10, Ex. H at 1 (“[I]t is impative to recognize that an EEO Speciali
must interactvith potential complainantsupervisors, managers, offices, other agencies, ant
public. These tasks cannot effectively be acd@hed from home.” (emphasis in original)).
Plaintiff presents no evidence, or argunien that matterio the contrary.SeeReply at 2
(“Plaintiff does not respond to or dispute tha following essentidunctions of an EEO
Specialist cannot be completed friiwme.”). At most plaintiff offes the declaration of Victoria
Prevost, plaintiff's EEO repssentative, averring, “I hgeersonal knowledgef other non-
minority individuals permitted to telework; thuswas surprised that Ms. Mosher [the EEO
Manager for the California National Guard] waurot allow her to Tele-Commute from home.
Prevost Decl. { 3. Ms. Mosher does not iderthify positions those indiduals allowed to work
from home held. Her statenteoes nothing to undermine defentia evidence showing that
plaintiff's particular positionEEO Specialist, could not lperformed from home.

Moreover, plaintiff presents no evidertcerebut defendant’s assertion that
allowing her to work from home full-time woufgbse an undue hardship on the agency beca
of a severe staffing shortag8eeMosher Decl. T 8, Ex. D at 1¥glaining plaintiff's unexpected
departure coupled with other recent departtinas made it virtually impossible [for the EEO
office] to meet [its] obligations . . .);”Ching Decl., Ex. H at 1-2 (same).

As reviewed above, “[tlhe questiovhether a particular accommodation is
reasonable ‘depends on the individual circumstaoteach case’ and ‘qeires a fact-specific,

individualized analysis of theisabled individual’'s circumstancaad the accommodations that
11
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might allow [her] to meethe program’s standards.Vinson 288 F.3d at 1154. In other words
there is no per se rule cdasonaleness; to prevail on the merits of her claim a plaintiff must
satisfy the minimal burden of showing her accommodation request was “reasonéblacs”
Barnett 535 U.S. at 401. Plaintiff fails to mewegr burden of showingdisputed question of
material fact as to the reasonaldses of her accommotilan request.

Moreover, plaintiff's burden is particulgrhigh given the nature of her request.
As the EEO Specialist Position Description dstéathere are certain functions that cannot be
performed from homeAnderson Decl. | 4, Ex. AeeChing Decl. § 10, Exd at 1. Permitting
plaintiff to work exclusvely from home would effectively eate a new or different position. A
defendant correctly argues, “An employer isl@nno obligation to eate a new position for a
disabled employee.” Mot. at 9 (citiMgellington v. Lyon County Sch. Djst87 F.3d 1150, 115
(9th Cir. 199)); seealso 45A Am. Jur. 2dob Discrimination§ 207 (2020) (“It is the employee
burden to identify the acconodation, and an employer need redssign an employee if no
position is vacant, nor is the employer obligedreate a newosition to accommodate the
employeel.]").

On the record here, there are no undispgtesstions of fadhat plaintiff's
accommodation request was reasoealBummary judgment mus¢ entered in defendant’s
favor.

C. Plaintiff's Motion to Supplement the Record

On April 12, 2019, plaintiff moved taupplement the recondith a “newly
uncovered email” plaintiff sent on January 2812, to a non-party, Kathryn Lindberg-McBride
containing an email chain in which plaintift@ains why her position can be accomplished fr¢
home and may be more efficient, and SteRead, Equal Employment Mager, affirmatively
acknowledges receipt of plaintiff's proposal. Mot. to Suppl. at 8 (citing Lindberg-McBride L
Ex. A, ECF No. 118-2, at 2-3). Plaintiff argubs email must be considered by the court
because it “strongly negate[sjdi@ndant’s] argument that Plaintiff did not meet her

reasonableness burdend. at 3.
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Defendant opposes the motion, arguplaintiff’'s opposition to summary
judgment already substantively included thepouted “newly uncovered email.” Opp’n to
Suppl. Mot. at 3 (citing Contreras Decl. § & B (including same Ma4, 2011 email to “SMSg
Michael Hunt")). Thus, defendant argues, ihat the subsequent email chain plaintiff attemp
to bring to the court’s attention, but the goasly filed January 24, 2012 email containing the
May 4, 2011 correspondenchl. As a result, plaintiff’'s mtion “constitute[s] improper
argument that Plaintiff codlhave raised during briefy or at the hearing.1d. at 3.

Plaintiff's motion to supplement the redas denied. Plaintiff waived any

contention her work-from-home request was oeasble by failing to nige it in her summary

judgment opposition or at hearing. “It is well-estdintid that a party’s failure to raise an issug i

opposition to a motion for summary judgment operates as a waiver of that i¥suroto v.
McDonald No. CIV. 11-00533 JMS, 2015 WL 1863033*at(D. Haw. Apr. 22, 2015) (citing
Image Tech. Serv., Inc. v. Eastman Kqd@3 F.2d 612, 615 n.1 (9th Cir. 1998)Plaintiff
concedes as muclseeReply to Suppl. Mot. at 2 (“Durin@ral Argument this Court asked the
guestion on [sic] related to whetthte Plaintiff ever indicated & she could effectively work
from home. The Defendasttounsel indicated no and it was iRtdf's burden to prove.™).
Additionally, the email exchange beten plaintiff and Kathryn Lindberg-
McBride does not constitute newly discoveestblence that necessies supplementing the
record. As defendant correctlygales, Opp’n to Suppl. Mot. at Bie thrust of plaintiff's motion
is based on evidence already in the receedMot. to Suppl. at 3 (“Rlintiff offered a detailed
proposal to Defendant in an effaéat meet the requirements to cone her employment . . . ."),
(“This information directly goes to the reastateness question.”), 8 (reproducing entirety of

accommodation requestee alsaContreras Decl. § 9, Ex. B (caming same reproduced May

2 It is also not incumbent updhe court to exhaustively search the record for evidence
favorable to plaintiff's positionCarmen v. San Francisco Unified Sch. Di&B87 F.3d 1026,
1029 (9th Cir. 2001) (“[A] district@urt is ‘not required to comb éfrecord to find some reason
deny a motion for summary judgment’ and [] ‘[i]f arpawishes the court to consider an affida
for more than one issue, the yashould bring that desire to thé&ention of the court.” (second
alteration in original) (citation omitted)).
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2011 email correspondence). To the extennpfaargues it is deendant’s knowledge of
plaintiff's email that is the newldiscovered evidence and not thegoral email thread already i
the recordid. at 8, this argument lacks merit. Defentisacknowledgment is relevant only to
the extent defendant denies receipt of pldiatMay 4, 2011 communicatiomefendant does ng
Rather, defendant’s main contention, anddbwrt’'s reason for granting summary judgment
above, is that plaintiff has faitl to satisfy her evidentiaburden on summary judgment in the
first instance, not that plaintiff never se¢hé January 24, 2012 emuol Steven Read, which
included the May 4, 2011 communication.

Plaintiff's motion to supplement threcord is denied.

V. CONCLUSION

For the reasons set forth above, defetidanotion for summary judgment, ECF
No. 104, is GRANTED and plaintiff’'s motion supplement the reod, ECF No. 118, is
DENIED. The Clerk of Court idirected to entemdgment in defendant’s favor and CLOSE tf
case.

IT IS SO ORDERED.
DATED: July 13, 2020.

D STATES DISTRICT JUDGE
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