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This wage and hour class action is before the court on a motion for preliming
approval of a class settlemertd for conditional certification dhe class filed by plaintiffs
Jessica Dearaujo and Amymarie Kaelan. ECF NG. Blie motion is unoppose&eeECF

No. 33. The court held a hearing on the matter on June 17, 2016, at which James Hawkin

ry

s and

Sean Vahdat appeared for plaintiffs and Catleeiacre appeared for defendants. As explained

below, the motion is GRANTED.
l. BACKGROUND

A. Factual and Procedural Background

Defendant Supercuts Corporate Shops, (fSupercuts”) is a wholly owned
subsidiary of defendant Regis Corporation R&) (collectively, “defendants”), which is
authorized to do business in California in costwgly and hair care. VahtBecl. 1 5. Plaintiff

Kaelan worked for defendants as a stylist bemig in 2008, was promoted to District Leader

from on or about December 2010 through September 2012, and then served as the Regignal

Human Resources Manager from September 20d2gh on or about 2014. Kaelan Decl. § 3,

She asserts five claims: (1) failure to indempmécessary expenditurg®) failure to provide

accurate wage statements; (3) failure to timelywages, (4) violation of the California Unfair

Competition Law (“UCL"), Cal. Bus. & Prof. Code 88 17280seq.and (5) penalties under the

Private Attorneys General Act of 2004 (“PAGA”), Cal. Labor Code 8§88 269&q.

Plaintiff Dearaujo worked for defendams a stylist begning on July 23, 2008,
and was promoted to Salon Manager on or abtauth 1, 2009. Dearaujo Decl. T 3; Mem. P
A. at 4. She is currently employed with defemdaas a Salon ManagerModesto, California.
Dearaujo Decl. § 3. She assaitsclaims: (1) failure to providmeal periods; (2) failure to
authorize and permit rest perio@3) failure to provide accurate wage statements; (4) failure

reimburse necessary expendiyréb) violation of the UCLand (6) penalties under PAGA

! Unless otherwise specified, the ECF numbers cited in this oféetoehe docket in
Dearaujo v. Regis CorpNo. 2:14-cv-01408-KJM-AC (E.D. Cal. filed June 11, 2014).
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Plaintiffs filed their origiral class action complaints Btanislaus County Superig
Court against Regis on May 8, 2014, and Regi®wea the actions to this court on June 11,
2014. ECF No. 1. On April 15, 2015, as providedhgint stipulation, plaintiffs filed first
amended complaints, which added Supercuts as a defel@eiCF No. 22. On May 11, 201
defendants filed answers to the first amended compla8gsECF No. 23. On December 2,
2015, the court granted the partiesquest to consolidate theo actions. ECF No. 28.

The court set a schedule for a heawnga motion for class certification, ECF
Nos. 11, 25, 28, but the parties first reachedipreary settlement after a full day of private
mediation on June 15, 201deeMem. P & A. at 4-5; Joint Stip. Class Action Settlement at 4
Vahdat Decl. Ex. A (“Joint Stip.”); ECF No. 2®rior to the mediation, the parties engaged in
formal discovery, which includetthe production of documents aresponses to interrogatories
and document requests, as welttastaking of depositions of pidiffs Kaelan and Dearaujo.
SeeVahdat Decl. 1 6, 8-9; Mem. P. & A. at 4, 14nd&tip. at 4. The parties also engaged i

informal discovery, which included an exchamg&locuments, such as a sample of defendan

time records and pay recordSeeVahdat Decl. 11 6, 8-9; Mem. P. & At 4, 14; Joint Stip. at 4.

No other pretrial litigation has occurred.

Plaintiffs filed the present motion for preliminary approval on May 5, 2016. E
No. 31. Defendants filed a statemenhoh-opposition to the motion on June 3, 2016. ECF
No. 33.

B. Proposed Terms of Class Action Settlement

1. Settlement Classes

Kaelan proposes a settlement classaglan Settlement Class”) of all persons
employed by defendants as an A&agervisor, District Leader, &enior District Leader in
California at any time from May 8, 2010 throutljie date of preliminary approval of the
settlement (“Settlement Class Period”), arftbvdo not opt out of the Class Action Settlement
Agreement (“Settlement” or “Settlement AgreerignJoint Stip. at 2. Dearaujo proposes a
settlement class (“Dearaujo Settlement Clas$all hourly non-exempt persons employed by

defendants as a Shift Manager or Salon Manager in California at any time during the sam¢
3
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Settlement Class Period, and whonid opt out of the Settlementd. The combined Settlemer

Classes would comprise approximately 1,752 present and former emp[o§éd3istrict Leader

and 1,005 Managers). Vahdat Decl. § 19; Mem. R. &t 3. The parties have stipulated to the

existence of a class for purposes of settlembtam. P. & A. at 19; Joint Stip. at 5-6.

2. Notice to Class Members, Objections, and Opt Out Requests

Simpluris, Inc. will serve as claims administrator. Mem. P. & A. at 20-22.
Simpluris, Inc. will send Class Notice of Settlement to the individual members of the Settle
Classes by postmarked First Class U.S. Mail witifiieen calendar days of receipt of the cont:
information for the Settlement Classes from defendants. Joine88g9. If no forwarding
address is provided for a Class Notice of Settlrtteat is returned as non-deliverable, the
settlement administrator will use the bestilade technology accessible to the settlement
administrator (e.g., skip tracing, address veriiorg etc.) or a mutually agreeable method to
locate members of the Settlement Classeksmail them Class Notice of Settlemeid.

Settlement Class Members who wish to exclude themselves from the Settler
(“opt out”) may use the procedure set forth ia @lass Notice of Settlement no later than forty
five days after the Class Notice of Settlememhailed, based on the post-marked date of the
mailing. Id. at 13. Putative class members could algject to the Settlement Agreement with
the same forty-five-day periodd. Requests to opt out or @ggions will be deemed to be
submitted as of the postmarked dalie.

If more than ten percelit0%) of the Settlement Classes objects or opts out,
defendants have the right to revoke #ntire Settlement Agreemeridl.

3. Total Settlement Payment and Individual Settlement Payments

Defendants agree to pay a grosfisment amount of $1,950,000 (“Total
Settlement Payment”). Joint Stip. at 6. Atieys’ fees and costs, enhancement payments,
payments to the California Labor and WorldeiDevelopment Agency (LWDA), and payment
to the settlement administrator would firstdeducted from the Total Settlement Payment, an
then the remainder would be allocated towarghpent to the Settlement Classes (“Net Settlen

Amount”). Id. at 6, 8.
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The Law Offices of Sean S. Vahdat &#ociates, APLC, and the Law Offices ¢
James Hawkins APLC will serve as class counsel. Mem. P.&& @&. Class counsel will apply
to the court for, and defendanwill not oppose, attorneys’ds of up to $650,000, or thirty-thre
and one-third percent (33 1/3%) of the T@attlement Payment, plus all documented and

reasonable litigation costs noteégceed $25,000. Joint Stip. at®urrent costs to date total

—

D

approximately $8,807.17, and counsel anticipate no more than $2,000 to $4,000 in additional

costs. Vahdat Decl. 1 10. Theard of attorneys’ fees or @mhancement award less than the
requested amount is not a material conditiothéoSettlement Agreement. Joint Sap7.
Defendants agree to pay class representativesKaeld Dearaujo an enhancement award ng
exceed $15,000 each in addition to any paymentriggy otherwise receive as settlement clas
members.ld. at 7. The parties agree the fees argtassociated with administering the
settlement of this action not to exceed $25,000be paid from the Total Settlement Payment
Id. at 7-8. The parties furtherrag to allocate $10,0G80m the Total Settlement Payment to
penalties under PAGA, with seventy-fipercent (75%) paid to the LWDAd. at 8. The
remaining Net Settlement Amount to be allocdtadndividual settlement payments to the

settlement class members is estimated to be $1,212,500.00:

$1,950,000 Gross Settlement Amount

(650,000 | Plaintiffs’ Attorneys’ Fees

(25,000 EstimatedLiti gation Costs

(30,000 ClassRepresentatives’ Enhancementyid@gents
(25,000 Estimated Class Administration Fees and Costs
(7,500 Payment to the LWDA under PAGA

$1,212,500 Estimated Net Settlement Amount

SeeMem. P. & A. at 6, 12.

The portion of the Net Settlement Amotinat is paid to each Settlement Class

Member would be determined based on the following formula:

(@) The payment to the Settlement Classes will be based on the
number of weeks worked by the Settlement Classes . . . .

(b) The amount to be paid per week worked by a Settlement Class
Member will be calculated by dividing the value of the Net
Settlement Amount by the total mber of weeks worked by all
Settlement Class Members during the Settlement Class Period.
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(c) In consideration for theirelease of claims arising under
California Labor Code sectior#)1 to 203, members of the Kaelan
Settlement Class who were separated from employment with
Defendants between May 8, 2011 uthg Effective Date will have
the amount that they would othase receive under [paragraph (b)]
multiplied by 1.2.

Joint Stip.at 10-11. The total aggregate number of wodkgereferenced in paragraph (b) is 4
weeks by all Settlement Class Members who do not opt out plus any workweek enhancen
the Kaelan Settlement Class under paapgr(c). Mem. P. & A. at 7.

This formula was negotiated based on a total of 249,691 employment weeks
the Settlement Classes worked betweeny Bla&2010 and June 15, 2015 (the date of the
mediation). Joint Stipat 11. If the total number of workweeks exceeds 249,691 by more th
five percent (5%), the partiesrag to discuss, prior to therfal Approval hearing, whether the
Total Settlement Payment should be increasdd An example of the formula is as follows:
Assuming the Net Settlement Amountik,212,500, the total aggag workweeks is 249,691,
and Jane Doe worked 156 weeks, Jane Doedvegkive an individuaettlement payment of
$756.60 ($1,212,500 / 249,691 = $4.85 [Weekly Rate] x 156 = $7568@@Mem. P. & A. at 8.

Any unclaimed funds would be sent te@ thepartment of Industrial Relations of
State of California Unclaimed/age Fund. Joint Stip. at 11.

4. Claims Released

All Settlement Class Members who do opt out of the Settlement will be boun
by the terms of the Settlement Agreemamd subject to its release provisiond. at 13—-14. In
exchange for the benefits provided in thetl8atent Agreement, the Settlement Class Membe
would release the specified “Released Parties” tiroauses of action that relate to any wags
hour claims that were pled or could have beled against defendants based on the facts alle
in the original complaints and first amendmmplaints in the Dearaujo and Kaelan Class
Actions. Id. In addition, the Class Representativagado provide a general release from all
claims arising out of their employment with dedants, and defendants agte release the Clas

Representatives from all claims known csativered through the date of execution of the
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stipulation. Id. at 14-16. Defendants deny they violatieel law in any manner alleged in the
Class Actions.Id. at 4.

5. Voiding the Settlement Agreement

If the court does not approve the propoagteement or materially modifies the
proposed agreement, other than as to the anubattorneys’ fees and enhancement award, tf
adversely affected party has the right to voidahere Settlement Agreeant by giving notice, in
writing, to the other party and to the court at #me prior to final approal of the agreement by
the court.1d. at 18.

Il. LEGAL STANDARD

“Courts have long recognized that ‘seftlent class actions present unique due
process concerns for absent class membels.ié Bluetooth Heads Prods. Liab. Litig.

(Bluetooth) 654 F.3d 935, 946 (9th Cir. 2011) (quotidgnlon v. Chrysler Corp.150 F.3d 1011

1026 (9th Cir. 1998)). In settlemieclasses, the class’s motivations may not perfectly square

with those of its attorneysSee id. An attorney representing a $etbent class may be tempted
accept an inferior settlementireaturn for a higher feeKnisley v. Network Assocs., In812 F.3d
1123, 1125 (9th Cir. 2002). Likewise, defense celngy be happy to pay his counterpart a
more if the overall deal isetter for his clientSee id.see also In re Gen. Motors Corp. Pick-U
Truck Fuel Tank Products Liab. Litigh5 F.3d 768, 778 (3d Cir. 1995) (noting criticism that t
settlement class “is a vehicle for collusive settlements that primarily serve the interests of
defendants—by granting expaves protection from law suits—al of plaintiffs’ counsel—by
generating large fees gladly paid by defendasata quid pro quo for finally disposing of many
troublesome claims”). In addition, if the settlathagreement is negotiatéefore the class is
certified, as it was in this case, the potentialdio attorney’s breaatf fiduciary duty looms
larger still. Radcliffe v. Experian Info. Sols. In@15 F.3d 1157, 1168 (9th Cir. 2013).

To protect absent class members’ dumcpss rights, Rule 23(e) of the Federal
Rules of Civil Procedure permigésclass action to be settledhty with the court’s approval”
“after a hearing and on a finding” that the agreeneeffair, reasonable, and adequate.” Each

these words must have meaning: a fair settletneats all class members equitably; a reason
7
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settlement has its basis in analysis; and an adequate settlement compensates class mem
the wrongs they sufferedsee Bluetooth654 F.3d at 946 (listing facets of the court’s fairness
assessment and describing motivations for thetsaaquiry). When settlement is hashed out
before class certification, a motion for class cedtion “must withstand aaven higher level of

scrutiny for evidence of coltion or other conflicts.”ld. (citations omitted). “Judicial review

must be exacting and thorough.” Manual@mmplex Litigation, Fourth (MCL) § 21.61 (2004).

As the Ninth Circuit has recognized, howemthe “governing principles may be
clear, but their applicain is painstakingly fact-specific,” arilde court normally stands as only
spectator to the pges’ bargaining.Staton v. Boeing Co327 F.3d 938, 952 (9th Cir. 2003).
“Judicial review also takes place in the shadouhefreality that rejectioof a settlement create
not only delay but also a state of uncertaintyathisides, with whatever gains were potentially
achieved for the putative class put at risld” And federal courts v& long recognized “[a]
strong judicial policy favors séttment of class actions Adoma v. Univ. of Phoenix, In@13 F.
Supp. 2d 964, 972 (E.D. Cal. 2012) (citi@tass Plaintiffs v. Seattl®55 F.2d 1268, 1276 (9th
Cir. 1992)).

As a functional matter, a “[r]leview of agposed class action settlement genera
involves two hearings.” MCE 21.632. First, the parties suibthe proposed terms of the
settlement so the court can make “a preliminamnéss evaluation,” and the parties move “for
both class certificationral settlement approval, the certificat hearing and preliminary fairnes
evaluation can usually be combinedd. Then, “[t]he judge must make a preliminary
determination on the fairness, reasonablenessadaquacy of the settlement terms and must
direct the preparation of notice of the certificatiproposed settlement, and the date of the fir
fairness hearing.1d. Notification is the most importanbnsequence of preliminary approval.
SeeNewberg on Class Actions (Newberg) § 13:13 g&dh2011). After the initial certification
and notice to the class, the court conductsarskfairness hearing before finally approving at

proposed settlemeniarouz v. Charter Commc’ns, LL.691 F.3d 1261, 1267 (9th Cir. 2010).
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Here, the court undertakesethirst, preliminary step only. Rule 23 provides no
guidance, and actually foresees no such proeethut federal courts have generally adopted

some version of the following test:

Preliminary approval of a settlement and notice to the proposed
class is appropriate if “the proped settlementpgpears to be the
product of serious, informed, nowllusive negotiations, has no
obvious deficiencies, does not imoperly grant preferential
treatment to class representatives or segments of the class, and falls
with the range of possible approval.”

Lounibos v. Keypoint Gov't Sols. In&lo. 12-00636, 2014 WL 558675, at *5 (N.D. Cal. Feb.
2014) (quotingn re Tableware Antitrust Litig484 F. Supp. 2d 1078, 1079 (N.D. Cal. 2007))
accordNewberg § 13:13; MCL § 21.632 & n.976.
1. DISCUSSION

The court first considers thpropriety of a class actioand then reviews the tern]
of the parties’ Settlement Agreement.

A. Class Certification

Although the parties in this case have stped a settlementads exists, the cour
must nevertheless undertake the Rule 23 inquirypedeéently, both at thistage and at the late
fairness hearingWest v. Circle K Stores, IndJo. 04-0438, 2006 WL 1652598, at *1-2 (E.D.
Cal. June 13, 2006) (citinmter alia, Amchem Prods., Inc. v. Windsé21 U.S. 591, 622
(1997)).

Litigation by a class is “an exceptionttee usual rule” that only the individual
named parties bring and conduct lawsuitgal-Mart Stores, Inc. v. DukeS64 U.S. 338, 348
(2011) (citation and internal quadton marks omitted). To ledigible for certification, the
proposed class must be “precise, otiye; and presently ascertainabléVilliams v. Oberon
Media, Inc, No. 09-8764, 2010 WL 8453723, at *2 (C.D. Cal. Apr. 19, 2040y, 468 F.
App’x 768 (9th Cir. 2012). The requirement is a ficad one. It is meant to ensure the propo

class definition will allow the court to efficienthnd objectively ascertain whether a particula

person is a class membér,re TFT-LCD (Flat Panel) Antitrust Litig267 F.R.D. 583, 592 (N.D.

10,
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Cal. 2010), for example, so each putative class member can receive@t@i@enor v. Boeing
N. Am., Inc.184 F.R.D. 311, 319 (C.D. Cal. 1998).

If a putative class may be ascertainedjust then meet both the threshold
requirements of Rule 23(a) atite requirements of one of the subsections of Rule 28@y)va
v. Medline Indus. In¢716 F.3d 510, 512 (9th Cir. 2013). Rule 23(a) imposes four requiren]
on every class. First, the class mustdmenumerous that joinder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(1). Secangkstions of law or fact must be common to
class.ld. R. 23(a)(2). Third, the named representaticéaims or defenses must be typical of
those of the clasdd. R. 23(a)(3). And fourth, the repesgatives must “fairly and adequately
protect the interests of the classd. R. 23(a)(4).

Here, plaintiffs will seek certification under Rule 23(b)(®eeMem. P. & A. at
18-19. Rule 23(b)(3) imposes two requirements inteadio those of Rul@3(a): first, “that the
guestions of law ordct common to class members preda@aterover any questions affecting or
individual members,” and second, “that a classoads superior to otlmeavailable methods for
fairly and efficiently adjudicating the controvegrs The test of Rule 23(b)(3) is “far more
demanding” than that of Rule 23(a)Volin v. Jaguar Land Rover N. Am., LL&17 F.3d 1168,
1172 (9th Cir. 2010) (quotingmchem521 U.S. at 623—-24).

Rule 23 applies just as well to an uncontested settlement class as to a conte
class that goes to trial: “Settlemt, though a relevant factor, doest inevitably signal that class
action certification should be gr@a more readily than iteuld be were the case to be
litigated . . . . [P]Jroposed settlement class@®etimes warrant more, not less, caution on the
guestion of certification.”Amchem521 U.S. at 620 n.16 (citation omitted). When faced with
motion to certify a settlement &g, the court must pay “undilutesl/en heightened, attention” t
Rule 23’s provisionsld. at 620;see, e.g.Randy J. Kozel & David Rosenbefplving the
Nuisance-Value Settlement Problem: Mandatory Summary Judgd@evia. L. Rev. 1849, 1853
(2004) (pre-CAFA article opininthat “[c]lass action has commder increasing criticism by
courts and commentators for exacerbating theamge-value settlement problem—and for doi

so to the systematic disadvantage of defendanBij.sed.ance P. McMillian,The Nuisance
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Settlement “Problem”: The Eluge Truth and A Clarifying ProposaBl Am. J. Trial Advoc.
221, 221 (2007) (“[A]ctual proof of this type ofgal extortion on a largseale basis is almost

completely lacking.”).

Moreover, the approval process runs tis& of becoming a rubberstamp. Motions

to certify a settlement classeagenerally unopposed, as is thiee. The court hears argument
only in favor of certification.See Kakani v. Oracle CorgNo. 06-06493, 2007 WL 1793774, a
*1 (N.D. Cal. June 19, 2007) (“Once the namedipa reach a settlement in a purported class
action, they are always solidly favor of their own proposal. Thel®no advocate to critique th
proposal on behalf of absent class members.”e curt is often left tthe plaintiff's argument
and its own devices. The problem is greaté¢hatpreliminary approval stage, where objectors
are unlikely to have already appeared.

Federal courts have not provided astent guidance on the specific Rule 23

standard a plaintiff must sayson a motion for preliminargpproval; despite the Supreme

Court’s cautions ilimchemsee521 U.S. at 620 n.16, a cursory approach appears the Saren.

Newberg 8§ 13:18 & n.10. To look at the questiomamfappropriate stanahfrom a practical
point of view, if a district court conclud@sclass may be certified, even conditionally or
preliminarily, and if the partiegroposed agreement is fairarppreliminary review, notice will

be sent to potential class membe$geFed. R. Civ. P. 23(e) (“Theoart must direct notice in a

reasonable manner to all class members whoduvoeibound by the proposal [of settlement].”).

The danger of an incorrect decision on a orfor preliminary approvand certification is
therefore the risk of unnecessaryeoroneous class notice: confusiand waste. If the class is
eventually not certified, the previously sent notickk mave been a waste, or if the class is late
redefined, a revised notice must be senicivmay confuse potential class membets$., e.g, In
re Rail Freight Fuel Surcharge Antitrust Litj@286 F.R.D. 88, 90 (D.D.C. 2012) (the risk of
unnecessary notice may call for a sp@yding review under Rule 23(fgccordNewberg 13:10
(“[S]ending notice to the class costs money argljers the need for class members to consid

the settlement, actions which avasteful if the proposed settlentes obviously deficient from
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the outset.”). For these reasons, Dearaujo amdbidear the burden of persuasion that clasg
notice will not lead to aafusion or waste.

With these observations in mind, the court reviews each of Rule 23’s
requirements.

1. Existence of a Class

The proposed Settlement Classes consist of current and former Area Super

District Leaders, Senior District Leaders, Shift Managamg, Salon Managers at any of

defendants’ California locatiortiring the Class Period who do not opt out of the Settlement.

Joint Stip. at 2. The parties anticipate deferslam send the claims administrator a list of thg
names and addresses of the putative class menfbeesl. at 9. There appears no serious
guestion that the class is precise galive, and presently ascertainable.

2. Numerosity

To be certified, a class must be “somarous that joinder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(1). “[Ipracticability’ does not meammpossibility,” but
only the difficulty or inconvenience @bining all members of the classHarris v. Palm Springs
Alpine Estates, Inc329 F.2d 909, 913 (9th Cir. 1964) (quotixdvers. Specialty Nat. Ass’'n v.
FTC, 238 F.2d 108, 119 (1st Cir. 1956)). Althougk Supreme Court has held that “[t]he
numerosity requirement . . . imposes no absolute limitati@eii. Tel. Co. of the Nw., Inc. v.
EEOC 446 U.S. 318, 330 (1980), courts generally timd requirement satisfied when a class
includes at least forty membeRannis v. Recchj880 F. App’x 646, 651 (9th Cir. 2010)
(unpublished) (citingEEOC v. Kovacevich “5” FarmsNo. 06—-165, 2007 WL 1174444, at *21
(E.D. Cal. Apr. 19, 2007)). Here, both proposettiement classes are sufficiently numerous.
Joinder of the 1,752 potential plaintiffs (747sDict Leaders and 1,005 Managers) here woulg
prove impracticableSeevVahdat Decl.  19; Mem. P. & A. at 3. Much smaller classes have
certified. See, e.gMuirillo v. Pac. Gas & Elec. Cp266 F.R.D. 468, 474 (E.D. Cal. 2010)
(collecting authority to show #t classes of fewer than onendred members may be certified)

cf. Gen Tel. Co. Nw446 U.S. at 330 (a classfdteen would be too small).

12
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3. Adequacy

To determine whether the named plaintffil protect the interests of the class,
the court must explore two factors: (1) whetther named plaintiffs anitheir counsel have any
conflicts of interest with the aks as a whole, and (2) whetliegg named plaintiffs and counsel
vigorously pursued the action on behalf of the cl&tsnlon 150 F.3d at 1020. Nothing in the
record here suggests Dearaujo or Kaelan &ageconflict of interest with any other class
members.SeeDearaujo Decl. 11 5-17;a€lan Decl. 11 5-18. Lilese their counsel are
experienced class litigatorsgeHawkins Decl. § 5; Vahdat Ded] 22, and the record reveals n
conflicts of interest between sl counsel and the putative classes.

4. Typicality, Commonality, and Predominance

Rule 23(a) requires “questions$ law or fact common to the class.” Fed. R. CiV.

P. 23(a)(2). Common questioasist where putative class members suffer the same iGery.,
Tel. Co. of Sw. v. Falcod57 U.S. 147, 156 (1982), such that simultaneous litigation is
productive Wal-Mart, 564 U.S. at 350. “This does maean merely that [putative class
members] have all suffered a violation of the same provision of l&v.’Rather, the claims
“must depend upon a common contention” the reatd which “is capable of classwide
resolution.” Id. Common litigation must “resolve an igsthat is central tthe validity of each
one of the claims in one strokeld. Although just one commaguestion could suffice to
establish commonalityd. at 359, the true inquiry is into “the capacity of a classwide procee
to generate commamswersapt to drive the resadin of the litigation,”id. at 350 (emphasis in
original) (citation and internal quotation maiksitted). “Dissimilarities within the proposed
class[, however,] . . . have the potentialnbpede the generatiaf common answers.1d.
(citation and internal quotation marks omitted).

Here, the seven combined claims in the operative complaints present severg
common questions, such as whettiefendants’ uniformly-applied poies and practices violate
the California Labor Code’s regaments for indemnifying nessary expenditures, providing
meal and rest breaks, providing accurate wage statements, and timely paying wages upor

separation.SeeVahdat Decl. 1 23-24. For example, diptiffs were to show (1) defendants
13
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had a policy to indemnify certain business exgprires incurred by their employees; (2) the
policy applied equally to every putative clasember; (3) the policy €kuded certain business
expenditures from indemnificatioand (4) such an exclusion wamntrary to a specific provisio
of the California Labor Code @ather regulation, then the class a whole could be shown to
have suffered the same injury, and in one strdeéendants could face liability to each class
member.

Answering these common questions iaipliffs’ favor would not establish the
amount of a potential damages award. The amoiur@imbursement improperly withheld wou
vary among the class membefeeCal. Labor Code § 2802(bNevertheless, a policy of
excluding necessary expenditureqrnbven to exist, may “drive ¢hresolution of the litigation,”
Wal-Mart, 564 U.S. at 350, despite othedividualized questionsee Leyva716 F.3d at 514
(“[T]he presence of individualized damages canbyptitself, defeat classertification under Rule
23(b)(3).”); Meyer v. Portfolio Recovery Assocs., LIAD7 F.3d 1036, 1041 (9th Cir. 20X23)
class may be certified even though some questiblasv or fact are not common to the class).

Typicality, like commonality, acts as a gepost “for determining whether . . . a

class action is economical and whether the ngoredtiff’'s claim and the class claims are so

interrelated that the interests of the class membiirbe fairly and adequately protected in theli

absence.”"Wal-Mart, 564 U.S. at 349 n.5 (quotirkglcon 457 U.S. at 157-58 n.13). A court

-

d

resolves the typicality inquirlgy considering “whether other members have the same or simjlar

injury, whether the action is based on conduct tvismot unique to the named plaintiffs, and

whether other class members have bepmed by the same course of condudgllis v. Costco

Wholesale Corp 657 F.3d 970, 984 (9th Cir. 2011) (internal quotations and citation omitteq).

Here, the court is satisfied thahould common questions exiSgaraujo’s and Kaelan’s claims
are typical of each Settlement Class. Each plaintiff and her respective class members we
allegedly employed in similar oelated positions during themsa time period. Plaintiffs and
each class member were allegedly subjectedecsame unlawful, uniformly-applied policies.
After establishing typicality and the existe of common questions of law or fa

plaintiffs must also establighat common questions “predomiaaver any questions affecting
14
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only individual members,” Fed. R. Civ. P. 23(9)(3The predominance analysis under Rule
23(b)(3) focuses on ‘the relatidnp between the common and indival issues’ in the case anc
‘tests whether proposed classes are sefiity cohesive to warrant adjudication by
representation.””"Wang v. Chinese Daily News, In¢37 F.3d 538, 545 (9th Cir. 2013) (quotin
Hanlon, 150 F.3d at 1022). Courts are requiredtédke a ‘close lookat whether common
guestions predominate over individual one€8mcast Corp. v. Behrend  U.S. ;133 S.
Ct. 1426, 1432 (2013) (citations and quotation marks omitted).

As discussed above, common questiongirgldo the lawfulness of defendants’
policies make up a significant agpef the case and would likely permit determination of liab
on a class-wide basis. The court is satisfiedpurposes of this motion, defendants’ policies
applied equally to all putative class membersesehclaims must, of course, be substantiated
evidence before the class is certified.

5. Superiority

Rule 23(b)(3) has long required a courfital a class action is the “superior”
method of resolution. Fed. R. Civ. P. 23(b)(3)iadry comm. notes to 1966 amendment. Th
constraint should lead the cotiid assess the relative advantagéalternative procedures for
handling the total controversyld. Rule 23(b)(3) provides thatiperiority is determined by

considering, for example,

(A) the class members’ interesits individually controlling the
prosecution or defens# separate actions;

(B) the extent and nature of any litigation concerning the
controversy already begun by against class members;

(C) the desirability or undesirabilitgf concentrating the litigation
of the claims in the particular forum; and

(D) the likely difficulties in managing the class action.

Id.; see also Zinser v. Accufix Research Inst., %3 F.3d 1180, 1190 (9th Cir. 2001). A

settlement class will not reach trial, howew the inquiry is somewhat tempered:

Confronted with a request for dethent-only clasgertification, a
district court need not inquirethether the case, if tried, would
present intractable management problems, for the proposal is that

15
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there be no trial. But othespecifications of the Rule—those
designed to protect absentedw blocking unwarranted or
overbroad class definitions—demand undiluted, even heightened,
attention in the settlement context.

Amchem521 U.S. at 620 (citing Fed. R. Civ. P. 23(b)(3)(D)).

The question of superiority encompasse&sd concerns distinct from the othe
requirements of Rule 23(a) and (b)(3). It conpéates the “vindication of the rights of groups
people who individually would beithout effective strength to img their opponents into court
all.” 1d. at 617 (citation and inteahquotation marks omitted). It considers the existence anc
effect of other related lawsuitinser, 253 F.3d at 1191, and whetltlis court isthe right
forum, Fed. R. Civ. P. 23(b)(3)(C). And mossiaally, the court musdssure itself that no
alternative process walibetter serve the class members’ intereSee Valentino v. Carter—
Wallace, Inc. 97 F.3d 1227, 1234-35 (9th Cir. 1996); 7A Charles A. Wright, et al., Federal
Practice & Procedure § 1779 (3d ed. 2005) (irhliad litigation, joindermultidistrict litigation,
or an administrative or other non-judicial solution may be superior).

Here, plaintiffs argue a class actiorthe superior method of adjudicating the
claims, because 1,752 individual cases fortiredly small amounts of damages would be
uneconomical; the cost of litigation would dwaré thotential recovery in each case. Mem. P,
A. at 19. In addition, these individual cases wlozduse an extensive duplication of effort ang
resources by defendants and the colait. The court is satisfied, fgrurposes of this motion, a
class settlement is the superior form of litigation.

6. Conclusion

The court concludes publication of class oefis unlikely to lead to confusion of
waste.

B. Preliminary Fairness Determination

As noted above, at this preliminary approstage, the court considers whether
proposed settlement appears to be “the product of serious, informed, non-collusive negoti
has no obvious deficiencies, does not imprgpgrant preferential treatment to class

representatives or segments of the classfallsdwithin the range gbossible approval.’in re
16
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Tableware Antitrust Litig.484 F. Supp. 2d at 1079 (citation omitted). Several factors bear
inquiry:
I. the strength of the plaintiffs’ case;

ii. the risk, expense, complexjtand likely duration of further
litigation;

iii. the risk of maintaining clasaction status throughout the trial;
iv. the amount offered in settlement;

v. the extent of discovery completed, and the stage of the
proceedings;

iv. the experience and views of counsel; . . . and

vii. the reaction of the class meerl to the proposed settlement.
Hanlon 150 F.3d at 1026 (citation omitted).

At the preliminary approval stage, the “initial evaluation can be made on the
of information [contained in] briefs, motions, informal presentations by parties,” MCL
§ 21.632, and “the [c]ourt need not revidwe settlement in detail . . . Durham v. Cont’l Cent.
Credit, Inc, No. 07-1763, 2011 WL 90253, at *2 (SQal. Jan. 10, 2011) (citing Newberg
§ 11.25). The court may not “delete, nfgdr substitute certain provisionsHanlon 150 F.3d
at 1026 (citations and quotation marks omittédhe settlement must stand or fall in its
entirety.” Id. (citation omitted).

Here, the court finds the terms of the pragmbsettlement agreement to be withi
the range of possible approva@everal points are worth noting.

First, participation in mediation “tel3 to support the conclusion that the
settlement process was not collusiv&illegas v. J.P. Morgan Chase & Ci&No. 09-00261, 201
WL 5878390, at *6 (N.D. Cal. Nov. 21, 2012) (citatiomitted). The court is reassured by thg
fact the parties reached settlement only aféeticipating in a full-day mediation with an
experienced third-party neutragbeeVahdat Decl. {1 9; Mem. P & A. at 4-5; Joint Stip. at 4. T
court also takes judicial notitke mediator, Michael Dickstein, has mediated other class act
settlements, including one approved finally by the undersigBed. Vanwagoner v. Siemens

Indus., Inc, No. 13-01303, 2014 WL 7273642, at *1 (E.D. @c. 17, 2014). However, at th
17
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point the court grants gnpreliminary approval; before finalpproval may be granted, the part
must submit information exchanged ihgr their mediation for the courtia camerareview. See
Bowling v. Pfizer, In¢.143 F.R.D. 138, 140 (S.D. Ohio 1992) (orderingifanamera
disclosure” of confidential information concemgi“all past settlements made by the Defendar
involving the [device in qustion]”); MCL 8§ 21.631 (“A comron practice is to receive
information . . in camera’).

Second, the court notes it hakately little to evaluate ‘e strength of plaintiffs’
case”; “the risk, expense, compitgx and likely duration” of thiditigation as compared to any
class action; “the risk of maimning class action status thghout the trial”; and “the amount
offered in settlementHanlon 150 F.3d at 1026. However, bdsm the information provided
by the parties, the proposed settlement appedrs vathin the rangef possible approval.
Defendants have presented multiple factual and legal defenses regarding class certificatig

liability, and further litigationwould as noted likely requireggiificant time and resourceSee

es

Its

n and

Mem. P. & A. at 11-12; Vahdat Decl. 1 7, 14,-18. The claims asserted depend on a numper

of individualized inquiries, espeadly given the facial compliance of defendants’ meal and res
periods and the lack of recordstasvhether individual class memits in fact took rest periods.
Mem. P. & A. at 12. Although the amourifezed in settlemeng total award of $1,950,000,
represents only thirty-sevenrpent (37%) of the estimated potential recovery available, it
appears to be reasonable in lighplaintiffs’ risk of losingat certification and trial and the
anticipated costs of further litigationd. at 12—13; Vahdat Decl. 11 19, 21. The court caution

counsel, however, final approven be granted only if the caueceives much more detailed

information. Again, before final approval may be granted, the parties must submit informat

exchanged during their mediation for the court'samerareview so that the court may assess
the reasonableness of the settlement amount ofiet&ght of the strength of plaintiffs’ case an
the risk, expense, complexity, ankiely duration of further litigationSee Bowling143 F.R.D. a
140; MCL 8§ 21.631. “It has been remarked that theidistourt takes on the role of fiduciary fi

absent class members, or that of a skepticaltcheho critically examines the settlement’s terr

18
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and implementation."Turner v. Murphy Oil USA, Inc472 F. Supp. 2d 830, 842-43 (E.D. La.
2007);accordNewberg 13:40; MCL 8§ 21.61. The couiitea the role of fiduciary seriously.

Third, the parties reached settlement ontgrgbarticipating in significant formal
and informal discoverySeeVahdat Decl. {1 6, 8-9. Theydaranged documents and other
information, and plaintiffs Deargmand Kaelan were deposeld.; Mem. P. & A. at 4, 14; Joint
Stip. at 4. These circumstanceggest the settlement was not egired to enrich class couns
at the expense of absent class members. Tiré cautions counsel, howaydinal approval will
be granted only after the couweiceives a more detailed degption of the parties’ discovery
efforts in this case and why those efforts abated to a fair, reaable, and adequate
settlement.

Fourth, counsel for both parties are exgeced in this type of litigation, and

plaintiffs’ counsel believes ehsettlement to be failSeevVahdat Decl. {1 21-22; Hawkins Decl

1 4-5* The named class representatives likewise betlesettlement to be fair. Kaelan Del.

1 8; Dearaujo Decl. 1 7.

Fifth, although the proposed fee awardlofty-three and one-third percent
(33 1/3%) is above the percentage-of-recovery “benchmark” rate of twenty-five percent (2!
seeMorales v. Stevco, IncNo. 09:00704, 2011 WL 5511767, at *12 (E.D. Cal. Nov. 10, 201
(citing Powers v. Eicher229 F.3d 1249, 1256 (9th Cir. 2000)), teeord at this stage does nof
lead the court to believe anything foul is atodtt the final approvastage, the court will
determine the exact amount of the fee awarddmsidering the circumstances of the case, for
example, “(1) the results achieved; (2) the riskitigation; (3) the skill required and the qualit
of work; (4) the conting® nature of the fee; (5) the burderasried by class counsel; and (6) tf
awards made in similar casesvionterrubio v. Best Buy Stores, L.R91 F.R.D. 443, 456 (E.D.
Cal. 2013) (citingVizcaino v. Microsoft Corp290 F.3d 1043, 1048-50 (9th Cir. 2002)).

% The Ninth Circuit suggests “the experience and views of counsel” may inform the
court’s decision whether tgpprove a class settlemertianlon 150 F.3d at 1026. This is
undoubtedly true: an attorney known widely to actitair results for her clients may assuage
fears of collusion by vouching for a proposettlsment. But on the other hand, past success
settling class actions is also consisteith an aptitude for stealthy collusion.

19
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Calculation of the lodestar maysalserve as a cross-check ad teasonableness of the reques

percentage awardVizcaing 290 F.3d at 1050. “[C]ourts have stressed that when awarding

attorneys’ fees from a common furtle district court must assume the role of fiduciary for the

class plaintiffs” and closely scrutinize fee applicatiolts.at 1052 (citation omitted). Where, a
here, the court is confrontedtiva clear sailing provision, “thdistrict court has a heightened
duty to peer into the provision and scrutinize elgshe relationship betwaeattorneys’ fees ang
benefit to the class, being carefalavoid awarding ‘unreasonalitigh’ fees simply because the
are uncontested.Bluetooth 654 F.3cat 948 (citation omitted).

Sixth, similarly, “[eJnhancements for darepresentatives are not to be given
routinely,” Morales 2011 WL 5511767, at *12, and the $15,000 enhancement award reque
for each named plaintiff here appeardéohigh, even if not astronomicegbee Palacios v.
Newman Grain, In¢.No. 14-civ-1804 (E.D. Cal. fileMay 27, 2016) (finding requested

enhancement award of $10,000 for each of five ngutedtiffs to be excessive in light of case

law, which typically approves an award of normthan $5,000 for each plaintiff; higher amount

approved for only one plaintiff ihght of facts of his case$ee also, e.gMonterrubiq 291
F.R.D. at 462 (collecting casedgcobs v. Cal. State Auto. Ass’n Inter-Ins. BurédaL 07-
00362, 2009 WL 3562871, at *5 (N.D. Cal. Oct. 27, 20@98)lecting cases). At the final
approval stage, the court will assess whetherdlquested incentive payment is excessive by
balancing, for example, “the propion of the payments relative the settlement amount, . . . tf
size of the payment,” “the actions the plaintifiaken to protect the intssts of the class, the
degree to which the class has benefitted frometlagsions, . . . the amount of time and effort t
plaintiff expended in pursuing the litigation .and reasonable fearswbrkplace retaliation.”
Staton 327 F.3d at 977 (citations, quotationrkg and other alterations omitted); at 975
(cautioning, “[i]f class representaéis expect routinely to receigpecial awards in addition to
their share of the recovery, theay be tempted to accept suboptimal settlements at the exp
of the class members whose interests theyappointed to guard” (citations omitted)).
Seventh, should the fees and enhancem&atd requested not be awarded in f{

the proposed agreement provides that the difterevill revert to the NieSettlement Amount.
20
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SeeJoint Stip. at 7. This arrangement does nggsst collusion, and in fastgnals the opposite.

Cf. Bluetooth 654 F.3d at 947 (one sign of collusioriwen the parties arrange for fees not
awarded to revert to éendants rather than laglded to the class fund”).

Finally, the court has considered theahanism for distributing the settlement
funds proportionally based on the total number of weeks worked, and finds at this stage, t
procedure is reasonable and will not unfaalipcate the settlement fund among the class
members.SeeJoint Stip.at 10-11. The court cautions counselvever, final approval will be
granted only after the court receives a more atalkescription of why this mechanism in this
case is reasonable and fair.

The parties are advised the court doesiant to maintain jurisdiction to enforce
the terms of the parties’ settlement agreemelitdkkkonen v. Guardian Life Ins. Co. of Afill
U.S. 375, 381 (1994f. Collins v. Thompso® F.3d 657, 659 (9th Cir. 1993). Unless some
independent basis supplies tbaurt with jurisdiction, enforcemenf the agreement is for the
state courtsKokkonen511 U.S. at 382.

C. Notice

For any class certified under Rule 23(b)(8he court must direct to class

members the best notice thapigcticable under the circumstance&éd. R. Civ. P. 23(c)(2)(B).

The notice must state ingdh, easily understood language:

(i) the nature of the action;
(i) the definition of the class certified;
(i) the class claims, issues, or defenses;

(iv) that a class member magnter an appeance through an
attorney if the member so desires;

(v) that the court will exclude from the class any member who
requests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members under Rule
23(c)(3).
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The court has reviewed the proposedsSINotice of Settlement, Vahdat Decl.
Ex. B, and finds it conforms with due preseand Rule 23(c)(2)(B). The proposed notice
adequately describes the terms of the setténm&forms the classbaut the allgation of
attorneys’ fees, and, once completed, will prevspecific and sufficient information regarding
the date, time, and placetbe final approval hearingSee Vasquez v. Caa&lley Roofing, Ing.
670 F. Supp. 2d 1114, 1126-27 (E.D. Cal. 2009). It informs recipients how they may obje
opt out of the proposed settlement. The predornode of delivery, by mail, also appears
appropriate in these circumstances.

V. CONCLUSION

In sum, the court has reviewed the prazbSettlement Agreement, Vahdat Degl.

Ex. A, and finds it fair, reasonable, and adeqoata preliminary basisThe plaintiff class
appears likely, as a preliminary matter, to meet the certification criteria of numerosity,
commonality, typicality, adequacguperiority, and predominanc&he court has also reviewed
the proposed Class Notice of Settlement, Vahaad.EXx. B, and finds it to conform with due
process and Federal Rule of Civil Proced2Be Accordingly, the cottlGRANTS plaintiffs’
request for preliminary approval of the parties’ Settlement Agreement on a class basis.
Sean S. Vahdat of Law Offices of Sean S. Vahdat & Associates, APLC and |
R. Hawkins of James Hawkins APLC are app&ihtiass counsel. Jessica Dearaujo and
Amymarie Kaelan are appointedask representatives. Simplulis;. is approved as claims
administrator. The court ordettse following final hearing schedule:
(1) Last day for defendants povide to Claims Admiistrator the Class List:
August 1, 2016
(2) Last day for Claims Administrateo mail the Notice Packet to Class
Members: August 16, 2016
(3) Last day for Settlement Class to submit a timely signed Request for Excl

or Objections: September 30, 2016
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(4) Last day to file Motion for Final Approval of Settlement, and Motion for
Approval of Class Counsel’'s Attorneys’ Fees and Costs and Class
Representative Enhancement Payment: November 18, 2016
(5) Final Approval hearing: Decembe$,12016 at 10:00 a.m. in Courtroom
Number Three.
IT IS SO ORDERED.
DATED: June 29, 2016.

UNIT TATES DISTRICT JUDGE
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