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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

MARLENE ALSUP, No. 2:14-CV-01515-KIM-DAD
Plaintiff,

V. ORDER

U.S. BANCORP, et al.,

Defendants.

On October 10, 2014, the court heard argument on the defendant’s motion t
dismiss. Sheri Leonard appeared for thenpihj Marlene Alsup; Emilie Woodhead and Joan
Fife appeared for the defendant, U.S. Bancdkfter considering the parties’ arguments, the
court GRANTS the defendant’s motion to dismiss with leave to amend.

|. BACKGROUND

On May 23, 2014, plaintiff filed a compte in Placer County Superior Court.
Notice of Removal 2 & Ex. A, ECF No. 1 & 1-1. On June 26, 2014, the defendant remove
action to this court on diversity groundsl. at 2. The complaint makes the following claims:
(1) discrimination on the basis of disabilitybneach of California Government Code § 12310
seq; (2) failure to accommodate based on ptaistlisability in vioation of California
Government Code § 12940 seq.and (3) failure to engage @n interactive process based on
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physical disability in violation o€alifornia Government Code 8§ 12940 seq. Compl. 6-8, ECK

No. 1-1 (Compl.).

Plaintiff makes the following allegationshe worked as a regional manager for
defendant in Roseville, Californand rose to the levef vice president. Compl. 5. Atall
times she “performed her duties in a highly satisfactory manmer.tn September 2012,
plaintiff was assigned a new boss, Jay Bowdry 6. From almost the beginning of Mr.
Bower’s employment, he treated plaihtin a negative and devaluing manneid. He also
“made comments of an unwelcome sexaature that Plaintiff found offensiveld.

Plaintiff has a history of mental heafthoblems arising from abuse by her fathe
Id. 1 7. Her history includes a diagi® of bipolar depression in 20081. 8. “Due to feeling
belittled and ridiculed,” plaintiff began txperience severe depression and acute anxiety.
Mr. Bower’s actions caused her disability to mégce, and since working with Mr. Bower, she
was diagnosed with Bipolar Il and PTSR. 1 7 & 8. “Basically, working with Mr. Bower
opened up memories from [her] pastd. 1 8. In January 2013, plaintitiegan seeing a therap
and a psychologist andas placed on medicationd. 9. Plaintiff's merdl health began to
affect her not just at work, but all aspects of her lifeld.  10. She began to suffer “disabling
panic attacks” during her off hours and alsogesienced problems sleeping, being motivated
began losing weight, was unable to concentiz@eame hyper-vigilant, experienced a lack of
memory, and basically was fagli exhausted all of the timeld.

On December 18, 2013, plaintiff receiv@dwrite-up” from Mr. Bower that

the

-
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“caused her mental disability to go out of contrdd:  11. As a result, she scheduled an urgent

appointment with her psychiatristd. On December 23, 2013, her doctor placed her on a
medical leave of absencéd. Her doctor informed the defest she had a diagnosis of Bipola
Il and she should be accommodated undeADA with “a switch in supervisors.ld. On
February 2, 2014, during her leave of absencentffasent Ana Wagstaff, an employee in the
defendant’s human resources department, ai &vexplain that sheould no longer work for
Mr. Bower or Mr. Bower’s boss, Alan Leimkuehldnat the circumstances with Mr. Bower “h3
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become unbearable”; and that she “was willing eaadly to transfer out of the Mortgage side”
and had identified two alternative positiond. § 12.

The next day, February 3, 2014, Ms. Wafjsant an email and left a voicemail
message for plaintiff toequest that they disss plaintiff's concernsid.  13. Ultimately, Ms.
Wagstaff told plaintiff to contact her “when stadt up to it” because plaintiff was on a leave @
absenceld.

On February 16, 2014, plaintiff sent Ms. §gtaff an email thagtated: “[i]n the
past ten days, I've had several panic attackd’sad that communicating with Ms. Wagstaff ir
person regarding the hostile work environment “isn’t conducive to my health 1d.."14.

Plaintiff also stated she “wouldgfer that our communication comtie via email at this point.”

Id. At this time she “was yearning to go backaiork in some new capacity,” because “working

was therapeutic and her mental health . . .dguwificantly worsened since she had stoppédd.”
1 15.

On February 20, 2014, Ms. Wagstaff responded to plaintiff's email and said
would need to have a face-to-face conversatldny 16. Ms. Wagstaff wret “[a]s | understang
it, your request for accommodation is directly tetato your complaint that your managers ha
created a work environment you find ‘hostileld. Ms. Wagstaff wrote that she stood “ready
assist” plaintiff as soon as she was medicedlgable of discussing heoncerns in a live
communication.ld.

Plaintiff respondedo Ms. Wagstaff via email on Mah 4, 2014, stating she was
not making a “retaliation harassment” complabut was asking for a medical accommodatior
“based on management style which hagered a long term medical conditiond. § 17.

Ms. Wagstalff replied via email on the saday, stating she was writing in response “to
[plaintiff's] request for accommodation for theedical condition you claim has been triggered
a management stylefd. § 18. She also stated, “[tlaecommodation you are demanding is t(
be placed in a new job of your choosing,” &l first she would like to know more about

plaintiff's claim of a hostile work environmentd.
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On the same day, plaintiff sent a responsive email that included a detailed o
of Mr. Bower’s and Mr. Leimkuekl’s inappropriate actiondd.  19. Plaintiff “confirmed that
she was not demanding to be placed in a éwof her choosing, but would be flexibleld.

She also stated, “[b]ecause ofeee and serious issues in my past (which [Mr. Bower] also
knows about), working in that environment hesactivated PTSD in addition to depression,
anxiety, and panic attacksId.

Plaintiff and Ms. Wagstaff eventually spoke by telephdde{ 20. In that
conversation Ms. Wagstaff said if plaintiff cdutot work for Mr. Bower and Mr. Leimkuehler
she needed to continue her disability leakk. Ms. Wagstaff also stadl that if plaintiff's
disability was not extended, she woblel terminated for vacating her joldl. Ms. Wagstaff
asked plaintiff to request spécirestrictions that wouldllow her to keep working with
Mr. Bower and Mr. Leimkuehler, “and walihot discuss a transfer at alld. When plaintiff
asked for clarification as to what Ms. Wadbt@ould consider an@propriate restriction,

Ms. Wagstaff said she would not give an examjde. Plaintiff could visalize no restrictions
other than a transfer ay from Mr. Bower.Id. § 21. “Mr. Bower’s voice, mannerisms, physic
stature, age, looks, domineering personality laehavior exasperdgel] and trigger[ed]
Plaintiff's disability.” Id.

On March 27, 2014, plaintiff's doctor weto Ms. Wagstaff tht plaintiff “cannot
be in the same proximity nor have any commncation whatsoever with Mr. Jay Bowerd.

1 22. Until plaintiff was placed under a differenanager, she would “continue[] to have
numerous physical and emotional problems,”udaig “PTSD, severe depression and an acu
anxiety with panic attacks.ld. The work environment witMr. Bower was “unhealthy[,]
detrimental and not conductive [sic] to her continued recovdd,.”

On April 7, 2014, defendant informedapitiff that her tansfer request was
denied.ld. { 23. Defendant “continues to deny a transind/or analyze/hether or not any
reasonable accommodation exist®tigh the interactive processld. At the hearing, the partie
confirmed plaintiff no longer works for defendant.
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II. STANDARD

Rule 12(b)(6) of the Federal Rules@ifil Procedure provides that a complaint
may be dismissed for failure to state a clapon which relief can be granted. A court may
dismiss “based on the lack of a cognizable legadmy or the absence of sufficient facts allege
under a cognizable legal theoralistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir,
1990). In making this determination, the courtsteonstrue the complaint in the light most
favorable to the plaintiff and accept as tthie factual allegations of the complairirickson v.
Pardus,551 U.S. 89, 93-94 (2007) (per curiam). Thike does not apply to “a legal conclusio
couched as a factual allegatioRdpason v. Allaind78 U.S. 265, 286 (1986) (citations omittec
nor to “allegations that contradimatters properly subject todicial notice,” or to material
attached to or incorporated bsference into the complainSprewell v. Golden State Warriors,
266 F.3d 979, 988-89 (9th Cir. 200tpinion amended on denial of ren’®75 F.3d 1187.
[ll. ANALYSIS

A. Discrimination on tk Basis of Disability

In order to make out a prima facie caselishbility discrimination, a plaintiff mus
show she “(1) suffered from a disability, or was regarded as suffering from a disability; (2)
perform the essential dutiestok job with or without reasonable accommodations, and (3) w
subjected to an adverse employment action beadubke disability or perceived disability.”
Wills v. Superior Court195 Cal. App. 4th 143, 159-60 (2011) (citations omitted).

Under the California Fair Employmeand Housing Act (FEHA), a mental
disability is “any mental or psywlogical disorder or condition, slu as an intellectual disability
organic brain syndrome, emotional or mental illnesspecific learning didalities, that limits a
major life activity.” Cal. Gov’'tCode 8§ 12926(j)(1). “A mental or psychological disorder or
condition limits a major life astity if it makes the achieverm¢ of the major life activity
difficult.” Cal. Gov't Code § 12926(j)(1)(B). Here, the plaintiff allegediagnosis of bipolar
disorder. The FEHA specificallyefines bipolar disorder as@ental disability within its
protections.Id. § 12926.1(c).

1
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Defendant contends that because pldismitnental illness arose from her inability
to get along with her supervisor and its only efien her job was to render her unable to work
with that supervisor, it does ngive rise to a disability with the meaning of the FEHA, citing
this court’s decision iGliha v. Butte—Glenn Community College Distridg. 12-02781, 2013
WL 3013660, at *5 (E.D. Cal. June 14, 2013).Gliha, this court stated that “an inability to g€
along with one’s supervisor does mi¥e rise to a disability ithin the meaning of either the

FEHA or the ADA.” Id. The plaintiff inGliha claimed discrimination and failure to

accommodate on the basis of a perceived disghiltssive aggressive disorder, with which he

had never been diagnosedd. at *3-4. In dismissing that pldiff's claims this court ruled that
passive aggressive disorder was notemuiated as a disability by the FEHA. at *5.
DefendantlsocitesHobson v. Raychem Cor@a case decided under the FEHA
as well as numerous other cases interpreting\bw, for the proposition thaan inability to get
along with one’s supervisor does not give risa thsability. See AmMot. Dismiss 3, ECF No.
6 (citingHobsonv. Raychem Corp73 Cal. App. 4th 614, 628 (1999)Verruled on other
grounds by Colmenares v. Braemer Country Club, R Cal. 4th 1019, 1031 (2003)). The
Hobsoncourt stated that “fedal courts interprieng the ADA and all California courts
interpreting the FEHA have uniformly declinedextend protection to persons whose alleged

disabilities rendered them unalbteperform a particular job en though they might have been

physically able to work in a differ¢ position.” 73 Cal. App. 4th at 628ge also Benson v. Cal.

Corr. Peace Officers Ass'iNo. 08-0886, 2010 WL 682285, at *6 (E.D. Cal. Feb. 24, 2010)
(holding the plaintiff di not show her work-related stresghstantially limited her major life
activity of working when she claimed “that thelypobstacle to the performance of her job was
the stress of reporting to [her supervisor]Wellington v. Lyon Cnty. Sch. Dist87 F.3d 1150,

1154 (9th Cir. 1999) (“The inability to performsangle, particular jolaloes not constitute a

substantial limitation in the majdife activity of working.” (citation and internal quotation mark

omitted));Baker v. Cnty. of MercedNo.10-2377, 2011 WL 2708936, at *5 (E.D. Cal. July 12
2011) (*[T]he only indication is that [plaintiff’'s}tress and high bloodgssure prevented her
i
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from performing a single, particular job withei@ndant]. This is insufficient to allege a
substantial limitation of a major life activity.”).
Plaintiff claims the facts of her case are more simil&réus v. Shinseki,

846 F. Supp. 2d 936, 949 (N.D. Il022), a case brought based onrailsir statute, 29 U.S.C.

8 791et seq.In Kraus, the court found there was a triable issue of fact as to whether plaintiff was

substantially limited in a major life activity f@urposes of establishiragclaim of failure to
reasonably accommodate, but daability discrimination.ld. at 948-49.Krausdoes not apply,
even persuasively, to plaintifféisability discrimination claim.

Plaintiff also attempts to distinguishany of the cases holding an employee is not

disabled if she cannot get alonghvher supervisor, because they relied on “working” as a major

life activity and were decided undine ADA, not the FEHA. Opp’'n 9, ECF No. 9. Courts “have

—

looked to decisions and regutais interpreting the ADA to guidsnstruction and application ¢

the FEHA,” if the FEHA provision in quéen is similar tothe one in the ADAHastings v. Dep'{

of Corr.,110 Cal. App. 4th 963, 973 n.12 (2003) (citations omitted). Here, the ADA requirgs a

disability to “substantially’limit a major life activity, whereas the FEHA requires only that a
major life activity be limited.See Colmenareg9 Cal. 4th at 1031. The plaintiff claims she has

alleged limitations of major life activities,aluding working, sleeping and thinking. Opp’n 7-8

ECF No. 9 (citingHead v. Glacier Northwest, Ine}13 F.3d 1053, 1061 (9th Cir. 2005) (both
sleeping and thinking majorfd activities under the ADAgbrogated on other grounds by Uniy.
Tex. Sw. Med. Cntr. v. NassdB3 S. Ct. 2517 (2013)).
Plaintiff's argumentsre misplaced. The California Supreme Court has ruled that
“the FEHA requires employees poove that they are qualifieddividuals under the statute just
as the federal ADA requiresGreen v. State}2 Cal. 4th 254, 258 (2007}t is true relevant
ADA cases focus on the requirement that the diggtalibstantially limithe major life activity
of working. But in order to make out a priff@eie case for disabilitgiscrimination under the
FEHA, plaintiff must allege sheould perform the essential digief the job with or without
reasonable accommodatiosee Wills195 Cal. App. 4th at 159-60. Because the plaintiff's

claimed disability stems from harability to get along with herupervisor, and the only effect if
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had on her job was to render her unable to watk that supervisgrshe has not and cannot
allege she could perform the duties of heryoth or without reasonable accommodations.

Plaintiff citesBagatti v. Department of Rehabilitatid®/ Cal. App. 4th 344,
359-61 (2002), to support her agsmr that she is natequired to prove she is a qualified
individual. Opp’n 910, ECF No. 9. Lik&raus, Bagattidoes not apply heréBagattiaddressed
not a claim for discrimination, but one foiltae to reasonably accommodate under § 12940(
See Greerd2 Cal. 4th at 265. Another statgaflate court hadisapproved oBaghatti's
analysis inNadaf-Rahrov v. Neiman Marcus Group, Irk66 Cal. App. 4th 952, 975 (2008)
(“Under Baghatti'sapproach, however, an employer could be held liable for failing to
accommodate an employee even if it engagedgood faith interactive process and determin
no accommodation was possible . We disagree, therefore, wiBagatti'sanalysis.”) (citations
omitted).

Because the plaintiff's alleged disatlyilonly precludes her from working for a
particular supervisor, she does not statdaim for disability discrimination.

B. Failure to Accommodate

The FEHA makes it unlawful for an @hoyer “to fail to make reasonable
accommodation for the known physical or mentallaligg of an . . . employee.” Cal. Gov't
Code § 12940(m). The elements of a failuradcommodate claim are “(1) the plaintiff has a
disability under the FEHA, (2) the plaintiff is difeed to perform the essential functions of the
position, and (3) the employer failed to reasdpnalbcommodate the plaintiff's disability.”
Scotch v. Art Inst. of Cal.-Orange Cty., Int73 Cal. App. 4th 986, 1009-10 (2009). The
employer’s obligation to provide disabled emy#es with a reasona&bhccommodation does ng
require it to provide “the best accommodation or the aconaation the employee seeks.”

Hanson v. Lucky Storeg4 Cal. App. 4th 215, 228 (1999).

Defendant asserts that plaintiff does swatte a claim for failure to accommodate

because the accommodation plaintiff requests, a gatsh supervisor other than her own, is
se unreasonable. Mot. 5, ECF No. 6GaiRiiff argues she asked for two different

accommodations: a change in supervisor or a gamsfan open, available job position. Opp'n

m).
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11, ECF No. 9. She also contenhat defendant refused to allow her to apply for these positions.

Id. at 12. She does not allege defendant prevented her fromrapfayiany other jobs
internally. In any event, the two accommodatiplasntiff identifies ardunctionally identical: a
transfer to a different pag®n under a new supervisor.

Plaintiff also argues defendant shobh&/e offered other accommodations, such

“telecommuting, a longer leavof absence to allow [p]laintitb obtain necessary treatment, [a

changes to supervisory method.” Opp’n 12, EGE®N These allegations do not appear in he

complaint, and she does not allege she raised these accommodations during her discussi
Ms. Wagstaff.ld. Rather, plaintiff relies oscotch,173 Cal. App. 4th at 1018, to support her
argument that she must be allowed tesgnt these potential accommodations nowSciotch,

the court determined that the plaintiff should be permitted to identify a specific, reasonablg

accommodation that he would have discoverathduhe interactive process had the employe

engaged in the interactive proce$ds. at 1018—-19. Here, plaintiff Bahot alleged the reasonable

accommodations she now suggests were unavailahkr @t the time of thmteractive process.

In addition, as discussed below, defendant fulfiitedluty to engage in the interactive process.

Plaintiff is not now permitted to raise thesewvgotential accommodations for the first time.
In support of its argument that pi&ff's requested accommodations were
unreasonable as a matter of law, defendant Giéezzano v. Stanford Uniwo. 12-05742, 2014
WL 794803, at *4 n.59 (N.D. Cal. Feb. 27, 2014).Gazzanoalthough the plaintiff did not rais
a reasonable accommodation claim, the court ntéeén if the claim had been properly raisec
the accommodation requestege seunreasonable, and [the defendant] would not have be¢
required to provide it."ld. TheGazzanaourt cited th&eEOC Enforcement Guidance on
Reasonable Accommodation and Undue Hardship UthdeAmericans with Disabilities Act,
Question 33, which reads, “[a]n employer doeshave to provide an employee with a new

supervisor as a reasonable accommodatid®99 WL 33305876, at *24 (Oct. 17, 2002).

Defendant also relies aNeiler v. Household Fin. Corpl01 F.3d 519, 526-27 (7th Cir. 1996),|i

which the Seventh Circuit held that the ADA&asonable accommodation requirement does

i
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require an employer to transfer a disablegleyee to a different supervisor because the
supervisor causes the employeesstrand stress-related disorders.

Plaintiff argues that threlevant language {Bazzanas dicta and attempts to
distinguishWeileron the grounds that the empér in that case offered the plaintiff other

positions, which the plaintiff refusedVeiler,101 F.3d at 526. She also citésnnedy v. Dresse

=

Rand Co0.193 F.3d 120, 122-23 (2d Cir. 1999), in whtble court held tht in the Second

Circuit, “the question of wéther a requested accommodai®a reasonable one must be
evaluated on a case-by-case basis. A per sstatiag that the replacement of a supervisor can
never be a reasonable accommodation is theréfnconsistent with our ADA case lawid. at

122-23. But th&ennedycourt also determined there is @ umption “that a request to chang

[1°)

supervisors is unreasonable, and the buad@vercoming that presumption (i.e., of

demonstrating that, within the pigular context of the plairif's workplace, the request was
reasonable) therefore ligsth the plaintiff.” 1d. Even under the analysis set forttKiennedy
plaintiff's allegations in this g do not state a claim becauselsi®not alleged facts that would
overcome the presumption her regedsaccommodation was unreasonable.

Plaintiff alsocitesDiaz v. Federal Express Cor®873 F. Supp. 2d 1034 (C.D. Cal.

2005), to argue it is an issuefatt whether a transf to another supesor is a reasonable
accommodationDiaz resolved a motion for summary judgment. MoreoveDiag, the court
did not consider whether a transfer to fhedent supervisor was a reasonable accommodation.
Rather, the employer had claimee thlaintiff was not qualified tperform the essential duties ¢f
his job because of problemvith his attendancéd. at 1060. The plaintiff@antended his absences
resulted from depression brought on by a h®stork environment involving his manager and
second-level supervisotd. at 1061. Th®iaz court held that this created a triable issue of fact
as to whether the plaintiff was a djfiad individual under the FEHAId. It also determined that
the defendant’s knowledge of the plaintiff's digsy—and the defendant’s obligation to engage
in the interactive process to identify whatlaereasonable accommdida would have been
possible—was a triable issue of fdct. at 1058-59, 1062.

1
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Here,unlike in Diaz, the court considers defendant’s motion to dismiss. The ¢ourt

assumes plaintiff's allegations are true. Untiese allegations, pldiff is not a qualified
individual and defendant knevbaut plaintiff's alleged disabtly. As discussed more fully
below, assuming the plaintiff's afiations are true, the defendantifiéfl its duty to engage in an
interactive process to determinaifeasonable accommodation existed.

Plaintiff does not preseéany relevant California cas Neither has the court
located any California case other thaazzano Outside California, however, the overwhelmirng

majority of courts have held a plaintiff may ratuch a request for trefer as an accommodatign

for her disability, and many specifically hold tlzatransfer is an unreasonable accommodation as

a matter of law.See, e.g., Gaul v. Lucent Technologies, 4, F.3d 576, 581 (3d Cir. 1998)

(employee’s proposed accommodation, transfer dveay coworkers’ stress, unreasonable as
matter of law);Prichard v. Dominguez\o. 05-0040, 2006 WL 1836017, at *13-14 (N.D. Fla.
June 29, 2006) (requested transfecommodation under a differentpervisor unreasonable ag
matter of law)0Ozlek v. PotterNo. 05-0257, 2006 WL 964484, at *5 (E.D. Pa. Apr. 13, 2006

(plaintiff’'s only requested accommodation, tramgb position outside supervision of his

management team, not reasonalf@ipas v. G.D. Searle & C0959 F. Supp. 525, 530 (N.D. |
1997) (“It is not a reasonableanmodation for an employer to . . . transfer an employee to|a

position under another supervisor’gwis v. Zilog, Inc.908 F. Supp. 931, 948 (N.D. Ga. 1995

J
N

(“[p]laintiff's request to accommodate . . . disability [by transfer] is unreasonable and not a
reasonable accommodation under the ADA as a matter of |Addns v. Aldersor,23 F. Supp
1531, 1531-32 (D.D.C. 198%ff'd sub nom. Adams v. G.S.Ng. 89-5265, 1990 WL 45737
(D.C. Cir. Apr. 10, 1990) (requested accommodati@ngfer of plaintiff orsupervisor or both,
“Is clearly not one reasonablygected of [the employer]”)But see, e.gKennedy 193 F.3d at
122-23 (declining to adopt this rule as a mattdawf but finding a rebuttable presumption that
transfer is an unreasonable accommodation).

As noted, cases interpreting the ADA pegsuasive authority for interpreting th

D

FEHA. See Hastingsl10 Cal. App. 4th at 973 n.12. Bdsan the considerable persuasive

11
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authority cited above, the plaiff's requested accommodation, tsd@r to a new position under
new supervisor, is unreasonable as a matter of law.

Even without the benefdf the out-of-state cases dabed above, plaintiff has ng
stated a claim. Plaintiff's work environmerdutd not have been modified or adjusted in a

manner that would have enabled the plaintfperform the functions of her job. Nadaf-

Rahrov the court held “an employer is liable undection 12940(m) for failing to accommodate

an employeenly if the work environment could have beandified or adjusted in a manner th
would have enabled the employee to performetfsential functions dhe job.” 166 Cal. App.
4th at 975 (emphasis added). Because thatpfdiere alleges the only possible accommodat]
would have been her transfer to a differargesvisor, and has made no allegations that her
workplace could have been modified or adjustech that she could perform the essential
functions of her job, she does not statclaim for failure to accommodate.

C. Failure to Engage in the Interactive Process

Under the FEHA, it is unlawful for aamployer “to fail to engage in a timely,
good faith, interactive process with the emgley . . to determine effective reasonable
accommodations, if any, in response to a redieeseasonable accommodation by an employ
... with a known physical or mental disability or known medical condition.” Cal. Gov’t Coq
§ 12940(n). “[T]he interactivprocess requires communicatiand good-faith exploration of
possible accommodations between employedsiaaividual employeewith the goal of
identify[ing] an accommodation that allows t@ployee to perform the job effectivelyNadaf—
Rahrov,166 Cal. App. 4th at 984 (citations omitted).

Defendant contends it engaged inititeractive process bause (1) plaintiff
refused to engage with the defendant tormetee a reasonable accommodation and insisted
an accommodation that was per se unreasonafte(2) plaintiff's allegations and the underlyi
communications the plaintiff incorporates by refexe demonstrate that the defendant engaggé
the interactive process. Mot. 6, ECF No. 6.

In support of its position, defendant has submitted four emails and one letter

referenced in plaintiff’'s complaint, which it askkee court to consider under the doctrine of

—
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incorporation by reference. Md, ECF No. 6. Wagstaff Ded] 3-7 & Exs. A-E, ECF No. 6-1

to 6-6. Under this doctrine, the court maketanto account “documents whose contents are
alleged in the complaint and whose authentietyparty questions, but which are not physical
attached to the [plaintiff's] pleading.Davis v. HSBC Bank Nevada, N.891 F.3d 1152, 1160
(9th Cir. 2012) (quotinglnievel v. ESPN393 F.3d 1068, 1076 (9th Cir. 20038ee also Gliha,
2013 WL 3013660, at *3 (when considering motiomligmiss, court may consider, based on
incorporation by reference docte, documents whose contents are alleged in complaint,
including performance evaluations and documergarding plaintiff's disnssal). “A court ‘may
treat such a document as part of the complamd,thus may assume its contents are true for
purposes of a motion to dismiss under Rule 12(b)(@&Vvis 691 F.3d at 116@yjuotingUnited
States v. Ritchieg42 F.3d 903, 908 (9th Cir. 2003)).

Plaintiff does not challenge the autheityiof the documents defendant seeks t
incorporate by reference. Insteahe argues the doctif incorporation by reference is meat
only to “prevent a plaintiff witra legally deficient claim from surviving a motion to dismiss
simply by failing to attach a dispositive docem on which it relied.” Opp’n 15, ECF No. 9
(internal quotation marks and alterations omitted) (ciBegsion Benefit Guar. Corp. v. White
Consolidated Industries, INA98 F.2d 1192, 1196 (3d Cir. 1993)). Courts in this circuit hav
not limited the application of the incorporation t@&ference doctrine to the situation plaintiff
suggests.See Knievel393 F.3d at 1076-77 (incorporating i®ference web pages surrounding
photograph at issue in defamation actignjiation Co. LLC v. Bank of Am., Corplo. 13-
00162, 2013 WL 5707329, at *4 n.2 (D. Haw. Oct. 18, 2@i®)prporating by reference back ¢
check when front of check was attached to damp. Ninth Circuit lav permits consideration
of the materials defendant submits.

The complaint includes allegations teabw Ms. Wagstaff, from defendant’s
human resources department, repeatedly attehtptengage the plaifftin an interactive
process. Compl. 11 13, 16, 18, 20, 23, ECF No. Rfaintiff alleges Ms. Wagstaff asked to ha
a live conversation with her, w plaintiff attempted to communicate only through emél.
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19 13, 14, 16, 20. The plaintiff alleges Ms. Wafjsasked plaintiff to request specific
restrictions that would allow her t®ep working with her supervisorsd. § 20.
A review of the documents incorporateygreference confirms the conclusion th

defendant attempted to explore options for anoodation of plaintiff. In her email dated

at

March 4, referenced in the complaint at paralgré®, Ms. Wagstaff attempted to engage plaintiff

in a conversation about her disatyiland requests for accommodation:

The interactive process involves a two-way communication
between an employer and an eayae like you regarding potential
job assistance to help you torfsem your job. While you have
stated that the specific accommodatyou want is to be placed into

a new job under new managemehg interactive process requires
more information from you. This does not mean that we need or
want your detailed medical hssy or condition; we do need
information about what makes dyr supervisor's] behavior and
interactions problematic for you so we can talk about possible
accommodations—a different job or something else—that will
allow you to return to work.

Wagstaff Decl. Ex. C at 2, ECF No. 6-4. Her letter dated March 27, referenced in the

complaint in paragraph 22, Ms. Wéaaf§ proposed three possible courses:

[I]f you wish to remain employed with U.S. Bank, you have the
following options: (1) continue youdisability leave, consistent
with U.S. Bank’s policies and procedures[;] (2) return to work in
your current position, with or ihout a reasonable accommodation,
upon your physician’s releasing youreturn to work; or (3) apply
for vacant positions with U.S. Bank. As you know, our action plan
would ordinarily prevent you from being considered for other
positions, but we have waived tr@indition in order to permit you

to apply for other positions.

Id. Ex. E at 2, ECF No. 6-6.

Plaintiff contends that her reluctanceptrticipate in live conversations was a
result of her mental health cotidn. Opp’n 14-15, ECF No. 9 (citirgultemeyer v. Fort Wayne
Cmty. Sch.100 F.3d 1281, 1285 (7th Cir. 1996)). Baltemeyerthe court stated that “[ijn a ca
involving an employee with mental iliness, t@mmunication process banes more difficult. It
is crucial that the employer lagvare of the difficulties, and hetpe other party determine what
specific accommodations are necessatg."at 1285 (citations omitted). The allegations here
however, show defendant met this requirement by suggesting jgossibbkes forward.
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Plaintiff also appears to suggestttdefendant should i@ engaged in the

interactive process with someone othemtiher. Opp’n 14-15, ECF No. 9 (citidaudio v.

Regents of the Univ. of Cal34 Cal. App. 4th 224, 247 (2005) addnson v. Lucky Stores, Ing.

74 Cal. App. 4th 215 (1999)). However, the cadastiff cites do notequire the employer to
engage with someone other than the empldyeterather allow the practice in certain limited
circumstancesSee Claudip134 Cal. App. 4th at 247 (“[O]rdimdy the employee cannot force
the employer to go through the employee’s attorney for the interactive process, [but] here
were unusual circumstances.Fanson 74 Cal. App. 4th at 229 (determining employer
sufficiently engaged in interactive procedsere employer discussed accommodations with
employee’s doctor and specialists). Unlike the plaintiffiaudio plaintiff here did not identify
or request that defendant engage with an attorney.

Construing the allegations of the cdaipt and the documents incorporated by
reference in the light most favoratiteplaintiff, it may be anssue of fact whether the plaintiff
refused to engage with defendant to deteena reasonable accommodation; however, defen
fulfilled its duty to engage in a timely, good faitfteractive process with plaintiff for the
purposes of determining effective reasonable mooodations. Plaintiff'€laim for failure to
engage in the interactive process is dismissed.

IV. LEAVE TO AMEND

Federal Rule of Civil Procedure 15(a)(2) provides “[tlhe court should freely g
leave [to amend a pleading] when justice soiregy and the Ninth Cingt has “stressed Rule
15’s policy of favoring amendmentsAscon Properties, Inc. v. Mobil Oil G866 F.2d 1149,
1160 (9th Cir. 1989). “In exercising its discretipegarding granting adenying leave to ameng
‘a court must be guided by the underlying purposeué 15—to facilitate decision on the mer
rather than on the pleadings or technicalitie®CD Programs, Ltd. v. Leighto833 F.2d 183,
186 (9th Cir. 1987) (quotingnited States v. Webb55 F.2d 977, 979 (9th Cir. 1981)).
However, “the liberality in granting leave to amend is subject to several limitations. Leave
not be granted where the amendment ottiraplaint would causthe opposing party undue

prejudice, is sought in bad faith, constitutesaercise in futility, or creates undue delayascon
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Properties 866 F.2d at 1160 (internal citations omittett) addition, a court should look to
whether the plaintiff has previously amended thamlaint, as “the district court’s discretion is
especially broad ‘where the coinas already given a plaintiff orme more opportunities to ame
[its] complaint.” 1d. at 1161 (quotind.eighton 833 F.2d at 186 n.3).

Here the court grants plaintiff leaveamend, if she is able to do so consonant
with Federal Rule of Civil Procedure 11. Tatsta claim for discrimination on the basis of a
disability under the FEHA, the pl#iff must allege she “was sidgted to an adverse employm:g
action because of the disability or perceived disabilitills, 195 Cal. App. 4th at 159-60. Th
complaint did not allege an adverse employnaetibn, but, as the pareonfirmed at hearing,
defendant terminated plaintiff after the complauas filed. In addition, plaintiff informed the
court of her intention, should sbe granted leave to amend, tkegé facts to show defendant’s
decision to terminate her was motivated by hiexgald disability. For these reasons, and bece
the court perceives no prejudice or bad faith npiiiis granted leave to amend her complaint.

V. CONCLUSION

In each of the three causes of actitbeged, plaintiff has not stated a claim upor
which relief can be granted. The defendantttion to dismiss is GRANTED with leave to
amend. The plaintiff shall file an amended cormlaf at all, no later than twenty-one days
from the date of this order.

IT IS SO ORDERED.

DATED: January 13, 2015.

UNIT TATES DISTRICT JUDGE
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