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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DEANNE L. LEE, No. 2:14-cv-1560 AC
Plaintiff,
V. ORDER

CAROLYN W. COLVIN, Acting
Commissioner Of Social Security,

Defendant.

Plaintiff seeks judiciateview, for the second time, of a final decision of the
Commissioner of Social Securi(fCommissioner”) terminating Bability Insurance Benefits
(“DIB”) that were previously granted to her undetle 1l of the Social Seurity Act (“the Act”),
42 U.S.C. 88 401-34.

For the reasons set forth below, the toull deny plaintff's motion for summary

judgment, and grant the Commissionarsss-motion for summary judgment.

! DIB is paid to disabled payas who have contributed to thesBbility Insurance Program, an
who suffer from a mental or physical disabili®2 U.S.C. § 423(a)(1); Bowen v. City of New

York, 476 U.S. 467, 470 (1986). This case was referred to the undersigned by E.D. Cal. R
(“Local Rule”) 302(0)(15) see sh, 28 U.S.C. § 636(c). Both parties voluntarily consented t
proceed before a United States Magistrate Judge, and have fully briefed the matter. ECF
10, 20, 21; see 28 U.S.C. § 636(c)(1); Fed. R. Civ. P. 73(a); Local Rule 301.
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|. PROCEDURAL BACKGROUND

A. Initial Disability and Cessation Determinations

On August 2, 2001, the Commissioner found ghaintiff was disabled, effective March
17, 1998 — with diagnoses of “Affeve (Mood) Disorders” and “Axiety Related Disorders” —
and awarded plaintiff benefits under thetAddministrative Record (“AR”) at 44.0n May 1,
2007, the Commissioner determined that plaigtiffisability had ceased two years earlier, on
May 1, 2005. AR 45 (Exh. 2A), 55-57 (Exh. 5Bpn August 28 & 29, 2007, that determinatig
was upheld on reconsideration. AR (Exh. 3A), 77-89 (Exh. 10B).

B. First ALJ Hearing and Decision

On February 8, 2008, ALJ Mark C. Ramseynducted a hearirgt which plaintiff
represented herself. AR 565-6@anscript). On June 28, 2008etALJ issued his first decisio
in this matter. AR 435-45 (Exh. 4A). The ALJ found that as of May 1, 2005, plaintiff had

experienced “medical improvement” related to &leility to work. AR440-42 (Exh. 4A); see 2(

C.F.R. 8 404.1594(b)(1) (definitiasf “medical improvement”). Té ALJ also found that despite

the improvement, plaintiff's impairments werdlssevere,” although they did not meet or equ
the severity level of the Listg of Impairments (“the Listings”), 20 C.F.R. Part 404, Subpart §
Appx. 13 AR 441-42. The ALJ further found that despite plaintiff's impairments, plaintiff h
the residual functional capacityRFC”) to perform “a full range of work at all exertional level
but that she was limited to “simple unskilledrk” because of her non-exertional limitations.
AR 442-44.

Using the Medical-Vocational Guidelinesghe Grids”), 20 C.F.R. Part 404, Subpart P,
Appx. 2, the ALJ determined that, although pldfrdould not perform past relevant work, she
could perform a significant number of jobstie national economy. AR 444-45. He further

found that plaintiff’'s “mild” non-exertional restrictions “do not sificently erode the job base 4

2 The Commissioner lodged the two-volume Adisirative Record (AR 1-1,345), in paper for
only, on October 16, 2014. ECF No. 10.

% As discussed below, if the ALJ had foundttplaintiff's impairments met or equaled the
severity level of the Listings, he would been ieggi to find that plaintiff's disability continued,
with no further inquiry needed. See 2F-@®R. § 404.1594(f)(2) (sequential evaluation).
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all exertional levels,” and th&er disability had thereferended on May 1, 2005. AR 444-45.
After plaintiff filed an appealo the Appeals Council (deemgxbe untimely), the matter was

returned to the ALJ for him to determine whettiee case should be r@ened to consider the

additional evidence that plaintiff had suitted with the appeal. AR 450-53 (Exh. 5A).

C. Second ALJ Hearing and Decision

After granting the motion to re-open the matter, the ALJ held a second hearing on
November 2, 2009. AR 620-52 (transcript). December 11, 2009, the ALJ issued his second
decision in this matter. AR 14-25 (Exh 6A)he ALJ again found that as of May 1, 2005,
plaintiff had experienced “medical improvementlated to her ability tavork. AR 20-22. The
ALJ again found that despite the improvemerdjmiliff's impairments were still “severe,”
although he found they did not meet or equaldaverity level of the Listings. AR 22.

The ALJ further found that despite plaint#fimpairments, plaintiff had the residual
functional capacity to perform “a full range of kaat all exertional levels,” but was limited to
“simple repetitive tasks i.e. unskilled worlggcause of her non-exertional limitations. AR 23
Using the Grids, the ALJ determined that, althh plaintiff could noperform past relevant
work, she could perform a sigrant number of jobs in theational economy. AR 23-24. He
further found that plaintiff's “mild to moderateion-exertional restrictions “do not significantly
erode the job base at all exertional levelad ¢hat her disability had therefore ended on May (1,
2005. AR 24.

D. U.S. District Court Decision

After the Appeals Council denied revi@em September 1, 2010, AR 9-12 (Exh. 19B),
plaintiff appealed the deca to this court on Novembéf, 2010. ECF No. 1; see Lee v.
Astrue, 2:10-cv-3162 KJN (E.D. Cal.). Thigwt found that the ALJ erred in finding that

plaintiff had experienced “medical improvementhe court held that the error lay in the ALY’

12)

failure to consider the medical evidence whidhte the August 2, 2001 finding of disability, apd
by failing to compare that evidenagth the medical evidence ofghtiff’'s condition after that
decision. AR 671-82 (Exh. 8A). The court remahtiee matter to the Commissioner for furthger

proceedings. AR 681-82.
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E. Third ALJ Hearing and Final Decision

On July 23, 2013, the ALJ conducted a third hearing, AR 620-52 (transcript). On M
14, 2014, the ALJ issued his third decision in this matter. AR 656-70. After reviewing the
medical evidence used to reach the initial loligg decision, and the medical evidence of
plaintiff's condition afte that decision, the ALJ again found that as of May 1, 2005, plaintiff
experienced medical improvement related todielity to work. AR 661-62. However, the AL
also found that plaintiff had @eloped additional, physical impairments. AR 662-64. The Al
found that plaintiff's new impairments werestgere” (as were her continuing impairments,
despite the improvement), but thlaéy did not meet or equal thevsety level of the Listings.
AR 662-64.

The ALJ further found that despite plaint#fimpairments, plaintiff had the residual
functional capacity to perform “light work,” butas limited to “simple unskilled work without
frequent public contact” because of her noerégnal limitations. AR 664-68. Using the Grid
and the testimony of the vocational expert gigethe third hearing, the ALJ determined that,

although plaintiff could not perfar past relevant work, she cdyperform a significant number

of jobs in the national economy, even witle #rosion of the occupational base caused by hef

limitations, and that her disability idherefore ended on May 1, 2005. AR 669-70.

That decision is the final decision of tiemmissioner, notwithstanding the absence g
further review, or denial of review, by thgppeals Council. 20 C.F.R. § 404.984(d) (“[i]f no
exceptions are filed and the Appeals Councilsdoat assume jurisdiction of your case, the
decision of the administrative law judge becarttee final decision of the Commissioner after

remand”)? Plaintiff filed this action on Julg, 2014. ECF No. 1; see 42 U.S.C. § 405(g).

* Once the ALJ issues a decision after remand frenlistrict court, thelaintiff may, within 30
days of the ALJ’s decision, file exceptions witfe Appeals Council. 20.F.R. § 404.984(b)(1)
Even if the plaintiff does ndile exceptions, the Appeals Coulnmay, within 60 days of the
ALJ’s decision, take jurisdiction of the case sponte. 1d. § 404.984(c). It does not appear fr
the record that plaintiff filed any exceptionsth@ decision of the ALJ, or that the Appeals
Council took jurisdiction of the case within 88ys. Consequently, the ALJ’s decision becam
the final decision of the Comssioner 60 days after it was issued. 20 C.F.R. § 404.984(d);
Aguilar v. Colvin, 2014 WL 4449931 at *1, 2014S. Dist. LEXIS 126860 at [3] (W.D.
(continued...)
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II. LEGAL STANDARDS

Social security claimants have the initialrden of proving disability. Bowen v. Yucker

482 U.S. 137, 146 n.5 (1987). “Once a clainfaag been found to be disabled, however, a

presumption of continuing disability ariseshier favor.” Bellamy v. 8cretary of Health and

Human Services, 755 F.2d 1380, 1381 (9th T385) (citing Murraw. Heckler, 722 F.2d 499,

500 (9th Cir. 1983)). Balancing this presumptidrcontinued disabilithhowever, are provisions
of the Act and its implementing regulations the¢ designed “to encourage individuals who h
previously suffered from a disiiby to return to substantigainful employment when their

medical condition improves sufficiently to allow théondo so.” _Flaten v. Secretary of Health

Human Services, 44 F.3d 1453, 1458 (9th Cir. 1995).

Accordingly, a claimant who has been awardesability benefitss required to undergo
periodic disability reviews, “to determine whetlzeperiod of disability has ended.” Flaten, 44

F.3d at 1460; Schweiker v. Chilicky, 487 U.S. 4425 (1988) (most disability determinations

must be reviewed at least once every thesag); see 42 U.S.C. § 421(i)(1) (cases must be
reviewed for continuing eligiltly “at least once every threegrs”); 20 C.F.R. 8§ 404.1594 (rule
governing termination of benefits). To determivigether a claimant continues to be disabled
purposes of receiving DIB benefits, the Corssioner engages in an eight-step sequential

evaluation process:

(1) Are you engaging in substantigainful activity? If you are
(and any applicable trial work ped has been completed), we will
find disability to have ended (seerggraph (d)(5) of this section).

(2) If you are not, do you have an impairment or combination of
impairments which meets or equals the severity of an impairment
listed in appendix 1 of this subpar If you do, youdisability will

be found to continue.

(3) If you do not, has there been medical improvement as defined in
paragraph (b)(1) of this section?If there has been medical
improvement as shown by a decrease in medical severity, see
step (4). If there has been no dexge in medical severity, there has

Wash. 2014) (“Plaintiff did not file written expgons with the AppealCouncil, and, it does no
appear from the record thihie Appeals Council assumed juiigtn of the case. The ALJ's
decision therefore became defendant's finalsi@ciafter sixty days.”jcitations omitted).
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been no medical improvement. (See step (5).)

(4) If there has been medicahprovement, we must determine
whether it is related to your aiyl to do work inaccordance with
paragraphs (b)(1) through (4) ofighsection; i.e., whether or not
there has been an increase inrg&dual functional capacity based

on the impairment(s) that was present at the time of the most recent
favorable medical determinationlf medical improvement is not
related to your ability to do wky see step (5). If medical
improvement is related to your ability to do work, see step (6).

(5) If we found at step (3) that there has been no medical
improvement or if we found atstep (4) that the medical
improvement is not related to yoability to work, we consider
whether any of the exceptions in paragraphs (d) and (e) of this
section apply. If none of thenpgly, your disability will be found

to continue. If one of the first group of exceptions to medical
improvement applies, see step (6). If an exception from the second
group of exceptions to medical improvement applies, your
disability will be found to have ended. The second group of
exceptions to medical improvemantly be considered at any point

in this process.

(6) If medical improvement is showa be related to your ability to
do work or if one of the firsgroup of exceptions to medical
improvement applies, we will ¢e&rmine whether all your current
impairments in combination arsevere (see 8§ 404.1521). This
determination will consider all your current impairments and the
impact of the combination of those impairments on your ability to
function. If the residual functioh@apacity assessment in step (4)
above shows significant limitation of your ability to do basic work
activities, see step Y7 When the evidere shows that all your
current impairments in combination do not significantly limit your
physical or mental abilities to dbasic work activities, these
impairments will not be considerasévere in nature. If so, you will
no longer be considered to be disabled.

(7) If your impairment(s) is sere, we will assess your current
ability to do substantial gainful activity in accordance with
8 404.1560. That is, we willsaess your residual functional
capacity based on all your current impairments and consider
whether you can still do work youvedone in the past. If you can
do such work, disability will be found to have ended.

(8) If you are not able to do woylou have done in the past, we will
consider whether you can dohet work given the residual

functional capacity assessment maheler paragraph (f)(7) of this

section and your age, educatiaand past work experience (see
paragraph (f)(9) of this section fan exception to this rule). If you

can, we will find that your disaltty has ended. If you cannot, we
will find that your disability continues.
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20 C.F.R. § 404.1594().

In this evaluation process, the Comnos&r has the “burden of producing evidence
sufficient to rebut [the] presystion of continuing disability.”_Bellamy, 755 F.2d at 1381.
Indeed, the burden @foduction remains with the Commissier throughout the sequential

evaluation process.Specifically, the Commissioner céind that disability has ceased:

only if such finding is supported by — (1) substantial evidence
which demonstrates that — (A)etle has been medical improvement

in the individual's impairment or combination of impairments (other
than medical improvement which is not related to the individual's
ability to work), and (B) the individual is now able to engage in
substantial gainful activity.

42 U.S.C. § 423(f); Murray, 722 F.2d at 500 (“[t]hecBetary . . . has the burden to come forw

with evidence of improvement”); see Casv. Shalala, 841 F. Supp. 1031, 1037 (D. Nev. 19

(“[i]f the Secretary finds medical improvement tteld to the claimant's ability to do work, the

burden shifts to the Secretaryftother show that the claimantasirrently able to engage in

substantial gainful activity befotbe Secretary can find that thiaimant is no longer disabled”).

However, a reviewing court will not set asid decision to terminate benefits unless th

determination is based on legal error or is nppsuted by substantial evidemin the record as

whole. Allen v. Heckler, 749 F.2d 577, 579 (9th Cir. 1984).

V. THE ALJ’s DECISION

The ALJ’s preliminary determinations were these:

1. The most recent favorable medical decision finding that the
claimant was disabled is the determination dated August 2,
2001. This is known as the “comparison point decision” or
CPD.

2. At the time of the CPD, the claimant had the following
medically determinable imparments: panic disorder,

> See also, 20 CFR § 416.994(b)(5) (similar, butiskentical, sequential eluation applicable tc

terminations under Title XVI of the Soci&@kcurity Act, 42 U.S.C.A. § 1382c(a)(4)(A)).
® However, the ultimate burden of proving disabitignains with plaintiff “even after an initial

determination of disability.”lida v. Heckler, 705 F.2d 363, 365i(Cir. 1983); contra, Griego V.

Sullivan, 940 F.2d 942, 944 (5th Cir. 1991) (“the ultimate burden of proof lies with the Sec
in termination proceedings”) (per curiam).
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AR 658/

posttraumatic stress disorder, ad major depressive disorder
with anxiety. The impairments were found to meet
section 12.06 of 20 CFR part 404, Subpart P, Appendix 1 (20
CFR 404.1520(d)).

The State agency psychiatric cahant found that the claimant’s

anxiety disorder met listing 12.06 eldo the presence of recurrent
severe panic attacks and recurremtrusive recollections of a

traumatic experience (Exh. 4F).

Without objection from plaintiff, the ALfbund at Step One, & plaintiff had not

engaged in substantial gainful activity (for which the trial period had ended) since August 2

2001. The ALJ went on to find the follomg, without objection from plaintiff:

[Step Two, Part 1] The medical evidence establishes that, since
May 1, 2005, the claimant hd the following medically
determinable impairments: major depression, alcohol
dependence, anxiety disorder, panic disorder without
agoraphobia, posttraumatic stress disorder, and attention
deficit disorder, degenerativedisc disease and spondylosis.

Since May 1, 2005, the impairmerd that were present at the
time of the CPD did not meet or equal[] the severity of an
impairment listed in 20 CFR Part 404, subpart P, Appendix 1
(20 CFR 404.1525 and 404.1526). . . .

Currently . .. evidence supports a finding of a mild limitation in
this area [activities of daily living], ... mild limitation in social
functioning, . .. moderate limitatis in concentration, persistence

or pace, . .. [and only] one episode of decompensation [that is, not
“repeated”]®

[Step 3] Medical improvement occurred as of May 1, 2005 (20
CFR 404.15947(b)(1)).

[Step 4] The medical improvementis related to the ability to
work because, as of My 1, 2005, the claimant's CPD
impairment[s] no longer met or medically equally equaled the
same listing(s) that was met at the time of the CPD (20 CFR
404.1594(c)(3)(i)) [accordingly Stp 5 is not considered].

’ The consultant also found that plaintifidtamarked” difficulties in maintaining social

functioning and “marked” difficulties in maintairg concentration, persistence, or pace. Seg

AR 191 (Exh. 4F).
8 The ALJ also found that plaintiff did not mebke severity criteria of the “C” series of the

Listings.

T
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[Step 6] As of May 1, 2005, thelaimant continued to have a
severe impairment or combiration of impairments (20
CFR 404.1594(f)(6)). . . .

An agreed medical evaluatiotonducted by Mark Shelub, MD
revealed that the claimant svdound to have reached maximal
medical improvement with diagnoses cervical spine strain with
multilevel disc herniation and degenerative disease, left upper
extremity radiculitis/radiculopathylumbar spine strain, and left
knee contusion (Ex. 23F).

The above impairments are “severe” within the meaning of the
Regulations because they cause more than minimal functional
limitations and interfere with theaimant’s ability to do basic work
activities.
[Step 2, Part 2] Based on the additional physical impairments
present as of May 1, 2005, theclaimant did not have an
impairment or combination of impairments that met or
medically equaled the severity obne of the listed impairments
in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR
404.1520(d), 404.1525 and 404.1526)

AR 658-64.

The ALJ then opined on plaintiff's residuahctional capacity (‘RFC”), which is the
most plaintiff can do despite her limitatis. AR 664-68; see 20 CFR § 404.1545 (“[y]our
residual functional capacity is the most you st do despite youlimitations”). The ALJ

determined as follows:

[Step 7] Based on the impairmets present as of May 1, 2005,
the claimant had the residual functional capacity to perform
light work as defined in 20 CFR 404.1567(b) except she is
limited to simple unskilled work without frequent public
contact.

AR 664.
The ALJ concluded that “[t]he claimant’ssdbility under section16(i) and 223(f) of thg
Social Security Act ended aé may 1, 2005 and the claimantshaot become disabled again
since that date.” AR 670.
VI. ANALYSIS
Plaintiff's sole argument on appeal is thies ALJ erred in rejecting plaintiff’'s testimony
in that he “improperly assessed her subyectymptom testimony iassessing the residual

function capacity.” Plaintiff’'s Motion (ECF No. 20) at 8. However, plaintiff does not identifi
9
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single piece of testimony that wasproperly rejected, nor doeseshven identify the area of
testimony that was improperly rejected’he ALJ did address plaintiff's testimony about
limitations caused by her mental impairmentsl Hrose caused by her physical impairments.
AR 665-67. Aside from a sweeping referencéhmentirety of the ALJ’s discussion of her
testimony, plaintiff does not indicate which specitistimony, or area of testimony, she belie\
was improperly rejected. The coig left only with plaintiffsmini-treatise on the state of the
law concerning the rejection téstimony, unmoored from any particular complaint about hov
the law was applied, or not applied, to the fattthis case. The court will address the legal
issues raised by plaintiff.

A. Testimony

Plaintiff asserts that the AlLrejected plaintiff's testiony because it was “inconsistent
with what the ALJ believes it should be,” and argtined this is the incorrect standard. Plaintif
Motion at 10. Plaintiff arguegorrectly, that the ALJ musbnsider plaintiff's subjective
symptoms, and also cites the correct legaddded for rejecting plaintiff's testimony. See
Plaintiff's Motion at 9-10'°

However, plaintiff does not identify wheie the decision the ALJ failed to follow the
correct standards. Plaintiff offeno citation to the ALJ’s decam, to the record, or to anything

else that would identify hbasis for her assertidh.The court’s review of the decision finds

nothing to indicate that the Alr&jected plaintiff's testimony otine grounds it was not “what the

ALJ believes it should be.” Neither did the Afail to provide sufficiently specific reasons for

® This is no small omission. There weresthhearings in this sa, spanning 135 pages of
transcripts, and plaintiff test#fd at all three. See AR 5@&39 (February 8, 2008 transcript),
620-52 (November 2, 2009 transcridt96-1345 (July 23, 2013 transcript).

10 Citing 20 C.F.R. § 404.1529(a) (“we coreicll your symptoms, including pain, and the
extent to which your symptoms can reasonably be accepted as consistent with the objecti
medical evidence and other evidence”), Ssnol. Chater, 80 F.3d 1273, 1291 (9th Cir. 1996)
(“[iln determining residual furtconal capacity, the ALJ must consider subjective symptoms s
as fatigue and pain”), and Bunnell v. Sullv®47 F.2d 341, 345-46 (9th Cir. 1991) (en banc)
(ALJ’s decision “must be sufficiently specific allow a reviewing court to conclude the
adjudicator rejected the claimantestimony on permissible grounds”).

1 plaintiff's motion cites to the entirety tfe ALJ’s discussion at AR 665-668, ECF No. 20 &
10, 11, without identifyingny specific errors.
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rejecting plaintiff's testimony.

To the contrary, the ALJ states that hecggd plaintiff's testimony regarding her ment
symptoms because they “are inastent with treatment notes shimg that the claimant’'s menta
conditions are well controlled.AR 665. The ALJ then identifidbe specific treatment notes
from which he drew this conclusion. AR 68867 (citing Exhibits 5F, 7F, 8F, 9F, 11F, 14F,
16F, 18F and 22F). Plaintiff does not challetigeALJ’s statement, does not mention a singl
one of these exhibits, does nafjae that the treatment noted ta support the statement, and
does not argue that there is a lack of sulistbevidence to suppattie ALJ's assessment.
Indeed, the court cannot tell frgohaintiff's brief if she even diagrees with the ALJ’'s assessm
of her testimony as it relatés her mental impairments.

Similarly, the ALJ indicates #t he rejected plaintiff's sgimony regarding her “physical
condition,” because the medical evidence shothatlplaintiff's pain was well controlled by
injections, including a “reported ‘100% reductim reference pain’ in August 2010, that
plaintiff had only occasional tenderness, thatwhs able to work for six months after August
2001 (although she had to stop for reasons otherdaimpairments), and that she did not sé
the treatment one would expect of a person Wthalleged symptomsAR 666-68. Once again
plaintiff does not challenge these statementsfmstatement that the medical evidence is
“inconsistent” with plaintiff's testimony, does nassert that the medical evidence the ALJ
identified fails to support the statements, doesdwesitify any medical evidence that is contrar
to the evidence cited by the ALJ, and does sséed that the statements are not supported by
substantial evidence.

In short, there is no basistine record for plaintiff's arguent, as the ALJ did not simply
reject plaintiff's testimony becausewts not what he thought it should be.

B. Conclusory or boilerplate statements

Plaintiff asserts that the Alrélies on “oft rejected boilelgte language,” and argues tha
this is error because it “yields no clue to wivaight the trier of fact gave the testimony.”
Plaintiff’'s Motion at 10-11. However, the ontbpilerplate language plaintiff makes reference

is the words “not credible.”_Id. Whatevemoblems there may be in the use of boilerplate
11
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language, they are not evident here.
The Ninth Circuit has harshlyiticized the use of boilerplates a substitute for discussi

the testimony or the evidence:

The ALJ did not, however, “specifically identify the testimony” he
found not credible._[Holohan v. Massanari, 246 F.3d 1195, 1208
(9th Cir. 2001)]. Rather, he made only the single general statement
that “the claimant's statemerdsncerning the intensity, persistence
and limiting effects of these symptoms are not credible to the extent
they are inconsistent with thé@e residual functional capacity
assessment.” ALJs routinely incluthes statement in their written
findings as an introduction to the Ak credibility determination.
See, e.g., Kamann v. Colvin, 721 F.3d 945, 949-51 (8th Cir. 2013);
Bjornson v. Astrue, 671 F.3d 640, 645-47 (7th Cir. 2012). After
making this boilerplate statement, the ALJs typically identify what
parts of the claimant's testimony rg@enot credible and why. See,
e.g., Moore v. Colvin, 743 F.3d 1118, 1122 (7th Cir. 2014).

But here, the ALJ stopped after tigroductory remek. This was
error and falls short of meetingetlALJ's responsibility to provide
“a discussion of the evidenceind “the reason or reasons upon
which” his adverse determination is based. 42 U.S.C. § 405(b)(1).

Treichler, 775 F.3d at 1102-03. This is not wihat ALJ did here, however. The ALJ first laig
out plaintiff's specific symptom testimony regarg her mental impairments and her physical
impairments. AR 665. He then set forth the roaldevidence he felt wasconsistent” with tha
testimony. AR 666-68.

Plaintiff's argument here has no supparthe record, as the ALJ did not rely on
boilerplate language to make his decision.

C. Pain symptoms and objective medical evidence

Plaintiff asserts that the Altéjected plaintiff's testimony as not credible “because it I3
support in the objective medicalidence,” and that this was erroPlaintiff’'s Motion at 11.
Once again, plaintiff is correct dhe law, but fails to identify where or how the ALJ failed to
follow the correct standard.

As plaintiff argues, the AL may not reject symptom tesony — including pain testimon
— simply because the extent of the painassupported by the objective medical evidence.
Bunnell, 947 F.2d at 345 (“once the claimpridduces objective medical evidence of an

underlying impairment, an adjudicator may notcegeclaimant's subjective complaints based
12
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solely on a lack of objective mediaalidence to fully corroborateedlalleged severity of pain”).
Plaintiff does not point to any @te in the decision, however, wadhe ALJ rejected plaintiff's
testimony “solely” on the lack afbjective medical evidencendeed, plaintiff does not identify
any specific portion of plaintiff's pain téstony that the ALJ rejected, for any reason.

The court’'s own review of the decision shaWwat the ALJ did cite medical evidence th

fails to support plaintiff's tsetimony. See, e.g., AR 666 (“[a]gidrom occasional tenderness ar

decreased range of motion of the neck atgimpéysical examinations reveal few objective
findings”). However, the ALJ does not rely on ttask of medical evidentiary support as the
sole reason for rejecting any @fintiff's symptom testimony. Rather, the ALJ finds that her
testimony ignconsistent with other evidence.

For example, the ALJ relied upon plaintsffeport of “100% rduction in reference
pain’ after she received ingiions for pain._See AR 666. As another example, the court
implicitly rejected plaintiff's testimony that shcould only walk or stand for five minutes, and
could only sit for 40 or 45 minutes (AR 1332-38)ong with the medical opinion of Dr. Mark
Shelub, because it is “inconsistent with treattrecords showing a normal gait and normal
findings on lumbar spine MRI as discussed abovR 668. The ALJ then identifies the
treatment records, along with plaintiff's owestimony, that he relied upon in reaching that
conclusion._See AR 668 (citingck 19F, and plaintiff's testimonghat she could “shop in the
grocery store for 1 to 1 ¥2 hours”). Plaintibes not challenge the conclusion, the underlying

treatment records, or the Alslinterpretation of her testimony.

12 n fact, plaintiff does not identify where intestimony she even discusses pain, and the
can find no express reference in the testimony itw. pgrom plaintiff's testimony that she cann
stand or sit for prolonged peds, the court could possibiyfer that it was because of pain. Se
AR 1332-34. However, it is possible that the ihgbarises from “nunbbness” or some other
cause._See AR 1332 (can sit for 40 minutesreefeverything goes numb” and plaintiff must
“stand up and stretch”). The cowmotes that at the first heagimn this matter, on February 8,
2008, plaintiff testified that the numbness causesdv&rop things or fumble with things.”

AR 594 (Exh. 10E). At that hearing, plafftalso expressly testified about her pain.

AR 598-606. It is not clear if gintiff means to include prior $émony in her claim that the AL
improperly rejected her testimony.

13 The ALJ used plaintiff's ability to “shop fdr %2 hours” as a basis for rejecting her testimor,
that she could not stand or walk for more thga minutes. This assessment of plaintiff's
(continued...)
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The record does not support plaintiff's argamhthat the ALJ rejected plaintiff's pain
testimony solely because ofaxk of medical evidence.

D. Ability to do something does not equal ability to work

Plaintiff appears to assert that the ALjgcged plaintiff's credibility regarding her
inability to work, by “pointing out that Deanhee can do some activities.” Plaintiff's Motion
at 15. Once again, plaintiff is correct on the lggaht that plaintiff's ability to do some things
does not necessarily mean that she can engagdstantial gainfuhctivity. See id., citing,

among others, Lester v. Chater, 81 F.3d 821, 8®83@H. 1995) (“[o]ccasional symptom-free

periods — and even the sporadic ability tatkue are not inconsiste with disability”)**
However, plaintiff does not identify any placetive decision where the ALJ even mentioned
plaintiff's ability to engagen routine daily activitie® much less based his decision on it.
Nothing in the record supports plaintiféssertion that such an error occurred here.
VIl. CONCLUSION
Plaintiff has correctly statethe governing standards in sealeareas that often arise in
social security cases. However, she has not identified any legal error committed by the A
any legal standard that the ALJ violated or fatledbllow. Also, plaintiff does not even assert

that there is a lack of substehtevidence to support the ALX®nclusion, nor does she identify

shopping habits is extremely questionable,esifig the ALJ came up with the 1 %2 hour figure
after plaintiff testified she dinot know how long she shopped, and only agreed with it after
being pushed to do so by the ALJ, and (2) eafégr agreeing, plaintiff qualified this alleged
ability by stating that she could only shop withcat to use for walking,” and that she needec
for support. AR 1314. However, plaintiff does naseethis as an issuand the court therefore
will not consider it._See Greger v. Baart, 464 F.3d 968, 973-74 (9th Cir. 2006) (Social
Security plaintiff waives issues not raised).

14 plaintiff also correctlyites Magallanes v. Bowen, 881 F.2d 747, 756 (9th Cir. 1989) (“a
claimant need not vegetate in a dark room oa batal “basket case” toe found unable to enga
in substantial gainful activity”), Vertigan v. Halter, 260 F.3d 1044, 1050 (9th Cir. 2001) (“[t]
court has repeatedly asserted that the naatetihat a plaintiff has carried on certain daily
activities, such as grocery shopgj driving a car, or limited walkinfpr exercise, does not in ar
way detract from her credibility as to hmrerall disability”), and several other cases.

15 As noted above, the ALJ does note that pifhican shop in the grocery store for 1 to 1 %
hours. AR 668. However, this observation wasle in the context of assessing plaintiff's
allegation that she could not walk stand for more than 5 minutes, apparently because of pa
Id. The ALJ does not state or imply thetcause plaintiff can shop, she can work.
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any finding in the ALJ’s decision that mot supported by substantial evidence.

For the reasons set forth abpiE IS HEREBY ORDERED that:

1. Plaintiff's motion for summary judgment (ECF No. 20), is DENIED;

2. The Commissioner’s cross-motion for summary judgment (ECF No. 21), is
GRANTED;

3. The Clerk of the Court shall enjedgment for defendant, and close this case.

DATED: September 17, 2015 _ -~
MP‘I—-——M
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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