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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | HOANG TROUNG, No. 2:14-cv-1590-EFB P
12 Plaintiff,
13 V. ORDER GRANTING IFP AND DISMISSING

COMPLAINT WITH LEAVE TO AMEND
14 | JEFF MACOMBER, PURSUANT TO 28 U.S.C. § 1915A
15 Defendant.
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C. § 1983. In addition to filing a complaint, pldiff has filed an appliation to proceed in
19 | forma pauperis pursuant to 28 U.S.C. § 1915.
20 .  Request to Proceed In Forma Pauperis
21 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
22 | Accordingly, by separate ordergticourt directed the agency haviugstody of plaintiff to collect
23 | and forward the appropriate monthly paymentghe filing fee as set forth in 28 U.S.C.
24 | 8§1915(b)(1) and (2).
25 || /i
26 || /1
27 ! This proceeding was referred to this adayr Local Rule 302 pursuant to 28 U.S.C.
8 636(b)(1) and is before the undersigpeirsuant to plaintiff's consengeek.D. Cal. Local
28 | Rules, Appx. A, at (k)(4).
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1.  Screening Requirement and Standards

Federal courts must engage in a prelimyrerreening of cases which prisoners seek
redress from a governmental entity or officeeorployee of a governmental entity. 28 U.S.C
8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakliom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not sudficzd, ' 556 U.S. at
678.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, tdoeirt must accept the allegations as tEreggkson v.
Pardus 551 U.S. 89 (2007), and construe the compla the light most favorable to the
plaintiff, see Scheuer v. Rhodd46 U.S. 232, 236 (1974).
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[11.  Screening Order

Plaintiff claims that two unknown “Doe” defernula were responsible for transporting |

by bus between two prisons. He claims thatdoi&less driving of Doe defendant 1 caused th

m

em

to get into an accident with another car. Plaintiff claims he was shackled during the transport an

that the bus was devoid of anyetst apparatus to prevent injuries or to allow him to protect

himself in the event of an accident. He claims both defendants were aware that he was shackle

and that the bus lacked safety features. Hencldinat his face, neck, and back were injured and

that he now requires pain medication. He askshbadte allowed to proceed in this case against

the Warden of California State Prison, Sacrameaiso named as a defendant, for the purpose of

conducting discovery to identityhe two Doe defendants.

To state a claim under § 1983, a plaintiff maié¢ge: (1) the violation of a federal

constitutional or statutory right; and (2) thia¢ violation was committed by a person acting under

the color of state lawSee West v. Atkind87 U.S. 42, 48 (1988)pnes v. Williams297 F.3d
930, 934 (9th Cir. 2002). An individual defendanhot liable on a civrights claim unless the

facts establish the defendant’s personal involvenmethe constitutional deprivation or a causal

connection between the defendant’s wrongful cohduad the alleged constitutional deprivatiop.

See Hansen v. Blacg85 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44
(9th Cir. 1978).

The Eighth Amendment protects prisonieesn inhumane methods of punishment and

from inhumane conditions of confinememilorgan v. Morgense65 F.3d 1041, 1045 (9th Ci.

2006). Extreme deprivations are required to make out a conditions of confinement claim,
only those deprivations denying the miniroadilized measure dife’s necessities are
sufficiently grave to form the basi$ an Eighth Amendment violatiorHudson v. McMillian
503 U.S. 1, 9 (1992). To determine whetheEaghth Amendment violation has occurred, a
court should consider the circumstances, natuledanation of a deprivation of these necessit
Johnson v. Lewj217 F.3d 726, 731 (9th Cir. 2000) (referring to necessities such as adequ
shelter, food, clothing, sanitation, dieal care, and personal safetylrurther, plaintiff must

allege facts sufficient to supgar claim that prison officialknew of and disregarded a
3
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substantial risk of seriodsarm to the plaintiff.E.g., Farmer v. Brennarb11 U.S. 825, 847
(1994);Frost v. Agnos152 F.3d 1124, 1128 (9th Cir. 1998).

Pursuant to 8 1915A, the court has reviewedniff's complaint (ECF No. 1) and finds
that it states a potentiallypgnizable Eighth Amendment claiof deliberate indifference to
plaintiff’'s safety against the driver, Doe defendaBée Brown v. Fortne618 F.3d 552 (8th Cir
2008) (potential Eighth Amendment violation waefficer knew that prisoner was restrained
and could not secure his own seatbelt, rejectgdest for a seatbetirove recklessly, and
ignored requests to slow downyilbert v. Quarterman647 F. Supp. 2d 760, 769 (S.D. Tex.
2009) (“Considering the different circuit court ojains, it appears that an allegation of simply

being transported without a seatlsdes not, in and of itself, givese to a constitutional claim.

However, if the claim is combined with allegations that the driver was driving recklessly, this

combination of factormayviolate the Eighth Amendment."Brown v. SacaNo. EDCV 09-
01608-ODW, 2010 U.S. Dist. LEXIS 64964, at *9.[pCCal. June 9, 2010) (“plaintiff's
allegations that Saca and Crispin refused to sduargeatbelt are suffemt to state a claim undg
the Eighth Amendment because he has alléiggdSaca and Crispin acted recklessly”).

Nevertheless, plaintiff’'s namg of Doe defendants is problatic and requires that the
complaint must be dismissed with leaveatoend. Unknown persons cannot be served with
process until they are identified by their reaines and the court will not investigate the name
and identities of unnamed defendantislere, there are no named defendants upon whom plg
could serve discovery requests tentify the unknown defendant.

The allegations against Doe defendant Rpwnerely accompanied plaintiff during the
transport, are not sufficient to state a claim of deliberate indifferé®ee.King v. San Joaquin
County Sheriff's Dep'tNo. 04-cv1158-GEB-KJM, 2009 U.S. Dist. LEXIS 123283, at *11 (E.
Cal. Mar. 4, 2009) (“[A] prison’s or jail’s failureo equip a van or bus with seatbelts for the
prisoners does not rise to thedéof deliberate indifference asvatter of constitutional law.”),

adopted by2009 U.S. Dist. LEXIS 28630 (E.D. Cal. Apr. 4, 2009%rrington v. BautistaNo.

2 Any request for records of that informatiparsuant to state law must be pursued by
plaintiff.
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1:10-cv-01802-LJO-SAB, 2014 U.S. Dist. LEX1623, at *9-10 (E.D. Cal. Jan. 6, 2014)
(allegations that officers, who merely assistettamsporting plaintiff, fded to demonstrate that
they knew of and disregarded a substansé of serious harm to plaintiff).

Plaintiff also fails to plead any facts $apport a cause of @an against Warden

Macomber, and there appears to be no basis faira elgainst him. Plaintiff admits that the only
reason he named the Warden as a defendardavas would be allowed to serve the Warden
with discovery requests. Thigtnot a proper basis for namingiadividual as a defendant.

For these reasons, the complaint is déss®d with leave to amend. An amended
complaint must identify any doe defendants by nathplaintiff is still unable to identify them
by name, he must explain what efforts he has maday, to locate this information. If plaintiff
believes that the Warden has information thatilddelp plaintiff identify the doe defendants,
then he must state the basis for that belief agdast an opportunity to digeer their identities.

Any amended complaint must cure the deficieagdentified aboveral also adhere to the
following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanjects another to éhdeprivation of a
constitutional right if he does att, participates inrether’s act or omits to perform an act he |s
legally required to do that cawsthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature oistBuit by alleging ne, unrelated claimsseorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complai.D. Cal. L.R. 220. This is because an amended
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended complupersedes theigmal, the latter
1
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being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
SeeE.D. Cal. Local Rule 110.

V. Summary of Order

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed inrfiva pauperis (ECF No. 2) is granted.

2. Plaintiff shall pay the statory filing fee of $350. All paymnts shall be collected in
accordance with the notice to the California Dépant of Correctionand Rehabilitation filed
April 23, 2015 (ECF No. 5).

3. The complaint is dismissed with leato amend within 30 days. The amended
complaint must bear the docket number assigoehis case and be titled “Third Amended
Complaint.” Failure to comply with this order wisult in dismissal of this action for failure t
prosecute.

Dated: April 28, 2015. %\
3

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE




