Denton v. G

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

{

S Secure Solutions (USA) Inc.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
TIMOTHY DENTON, No. 2:14-cv-01697-KIM-CKD

Plaintiff,

V.

G4S SECURE SOLUTIONS (USA) INC.,

Defendant.

This matter is before the court on pliits motion for leave to file an amendeq

complaint. Pl.’s Mot., ECF No. 10. Defendapiposes the motion as to the proposed fifth 3

sixth claims only, and plaintiff has replie@pp’n at 11, ECF No. 11; Reply, ECF No. 13. T

court held a hearing on this matter on Febr2ary2015. John Briscoe appeared for plaintiff

Alison Hong appeared for defendant. For tHefaing reasons, the cot GRANTS plaintiff's

motion.
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l. FACTS AND PROCEDURAL HISTORY

A. ProceduraBackground

Plaintiff filed his complaint in Saamento County Superior Court on August 2

2013. Notice of Removal § 3, ECF No. 1. Heg#lethe following claims: (1) retaliation under

California Government Code section 1294(Fgir Employment and Housing Act, FEHA);

(2) failure to prevetretaliation under Califoiia Government Code section 12940(k) (FEHA|
(3) violation of California Labor Code section 58ilure to pay overtime)and (4) violation of

California Labor Code section 226 (failumeprovide accurate wage statementd).| 4.

Defendant filed and served its answer on Sep&rd5, 2013 and removed the case to this qourt

on October 1, 2013ld. Y 6, 7. Plaintiff filed a motiofor remand on November 4, 2013, on|the

grounds defendant had not met its burden obéistang an amount in controversy greater than
the jurisdictional rquirement of $75,000ld. { 8. This court graad the motion and remanded
the case on January 23, 201d. § 9. After engaging in disgery, defendant ascertained the
amount in controversy satisfied the jurisddatal requirement and again removed the case gn

July 18, 2014. ECF No. 1.

Plaintiff's Department of Fair Employment and Housing (DFEH) complaint,|filed

January 14, 2014, alleges plaintiff was discrir@daagainst, harassadd retaliatd against
based on his race/color and because he engagedtécted activity, which ultimately resulted
in his termination. Hong Decl., Ex. B, EQ¥. 11-1. The California Labor Workforce and
Development Agency (LWDA) set letter, dated April 24, 2013 asing defendant failed to pay
overtime and failed to issue prafaccurate pay stubs in vidian of Labor Code sections 510
1198, and 226(a)ld. Plaintiff has not provided any otHetter to or from the LWDA that

addresses any violation of Labor Caetions 1194, 1194.2, 1197, 1197.1, 1198 as pled ir

plaintiff's proposed fifth claim fofailure to pay minimum wage, @ny violation of Labor Code
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section 201 or 203 as pled in plaintiff's propdssixth claim for failure to pay wages upon
cessation of employmentd. at 3.

On December 31, 2014, following a pratscheduling conference, this court
issued a pretrial scheduling order settintpauary 12, 2015 deadline fany stipulation or
motion seeking amendment of the complaint. BNOEF9. Plaintiff filed his motion for leave t
file the amended complaint adanuary 12, 2015. ECF No. 10.ithvhis reply, plaintiff filed a
revised amended complaint striking all langutige would suggest plaintiff seeks Private
Attorney General Act of 2004 (“PAGA”) civil penalties under the fifth and sixth claifee
Cal. Lab. Code § 2698t seq He has also stricken his peayfor civil penalties under Labor

Code section 1197.1. Additionally, to further chatifie fifth cause of action for failure to pay

minimum wage, he has inserted into paragplthe following language: “[Plaintiff] was thu$

not always paid the minimum wage for all timverked, nor for overtime wages as earned.”
Reply at 3, ECF No. 13.
B. Facts Alleged in Original Complaint

Plaintiff's claims arise from his enpp/ment by defendant,lorida corporation
Compl., Ex. A, ECF No. 1. PHiiff was hired as a Transpotitan Officer by defendant on or
about February 21, 2011d. § 7. He was promoted to Ba@laptain on or about December 2
2011 and to Area Supervison or about June 4, 201H. T 8. Shortly thereafter, plaintiff wa
instructed by employees of the defendant to ecord his overtime but told he would instead
awarded “comp time” because thergre “hiding his wages und#re Regional Trust Account.
Id. 709.

On or about December 19, 2012, defen@aCalifornia and Pacific Regional
Manager Rod Natale investigated a compléiatl by plaintiff's co-worker Maurice Bassld.

1 10. When Natale asked plaintiff if he Hadtnessed anything out of the ordinary” betweer
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Bass and then-Sacramento Branch Manager Maldowe, plaintiff stated he witnessed How
frequently inviting Bass for cigattes, friction between the twand inappropriate touching an
comments by Howeld. He stated the conduct made hintomfortable, that it was wrong, &
that he would like to help Bass if possiblé.

Shortly thereafter, plaintiff allegelefendant’s employees began to retaliate
against plaintiff by excluding him from mégs, shunning him, denying him jobsites, tools
necessary to do his job, and issulmign verbal and written warningdd. 7 11-13.

On February 5, 2013, Natale returnedhe Sacramento branch and again
guestioned plaintiff about Badsl.  14. Plaintiff demurredld. On February 8, 2013, plainti
was issued two separate write-ups and was assigrcompany vehicle he believed to be un

and unfit for the roadld. { 15. He instead uséik personal vehicled.

On February 12, 2013, plaintiff filed aroplaint with defendant’s Secure Ethig

and Compliance Hotlineld. 1 16. He complained of his rétdion for participating in an
investigation of another empleg’s sexual harassment clainid. On February 25, 2013,
Natale called plaintiff regarding his complaiatd asked why plaintiff did not go to him with
the issue.ld. § 17. Since the filing of the complaend that conversation, plaintiff has
continued to expéence retaliation.d. § 18. This alleged retal@y behavior includes
exclusion from meetings, unfairiticism, and treating plairifias a salaried employee althoug
he is an hourly workerld. 1 18, 19.
C. Proposed Additional Claims

Since plaintiff filed his original contgint, defendant terminated plaintiff.
Plaintiff seeks to add additional factual allegas@f his retaliation, and claims under the La
Code for retaliation, failure to pay all wages dy®n termination, and failure to pay minimu
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wage. Pl.’s Mot. at 5. Defendant claims it first became aware of these additional claims
January 12, 2015, the deadline to stpeitto an amended complaintfor plaintiff to seek leave
giving defendant little or no time to investigdbe new claims. Opp’n & Hong Decl. at 2.

Il. LEGAL STANDARD

Federal Rule of Civil Procedure 15(3)&ates “[tlhe courshould freely give

leave [to amend its pleading] when justice squiees” and the Ninth Citgt has “stressed Rulg

15’s policy of favoring amendmentsAscon Properties, Inc. v. Mobil Oil G866 F.2d 1149,
1160 (9th Cir. 1989). “In exercising its distom [regarding granting or denying leave to
amend] ‘a court must be guided by the underlyngpose of Rule 15 -- to facilitate decision
the merits rather than on the pleadings or technicalitie3CD Programs, Ltd. v. Leighton
833 F.2d 183, 186 (9th Cir. 1987) (quotidgited States v. Webb55 F.2d 977, 979 (9th Cir.
1981)). However, “the liberality in granting leato amend is subject to several limitations.
Leave need not be granted where the amentlai¢he complaint wuld cause the opposing
party undue prejudice, is sought in bad faith, titutes an exercise in futility, or creates und
delay.” Ascon Properties866 F.2d at 1160 (internal citations omitted). It is the considerat
prejudice to the opposing partyaticarries the greatest weigeeDCD Programs833 F.2d at
185.
[I. ANALYSIS

A. Undue Delay

Plaintiff's motion for leave to file a first amended complaint “is made on the

grounds that, since the filing of the currentegiive pleading, Plaintiff's employment with
Defendant was terminated, giving rise to new cldini.’s Mot. at 1. Plaintiff was terminate
in December 2013. In the parties’ joint stateggort, plaintiff anticipated amendment only to

include an additional claim for retaliationlight of his termination. Am. Joint Case
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Management Statement at 4, ECF No. 4. There is no mention of additional wage-relateq
Plaintiff has offered no reason fois delay in seeking to addshsixth claim, failure to pay
wages upon cessation of employment. In his mppiapers, plaintiff deenot explain how his
termination gave rise to the proposed new wagins, or why they are only now discoverab
The facts giving rise to this claim were evitdapon termination in December 2013, and plai
had engaged in discovery in state courtipi@aremoval and theotrt’s issuance of the
scheduling order. However, “delay alonematter how lengthy is an insufficient ground for
denial of leave to amendUnited States v. Webb55 F.2d 977, 980 (9th Cir. 1981).

B. Futility

“[A] proposed amendment is futile onfyno set of facts cabe proved under the

amendment to the pleadings that would cortstituvalid and sufficient claim or defense.”
Miller v. Rykoff-Sexton, Inc845 F.2d 209, 214 (9th Cir. 1988). In determining whether a
proposed amendment is futile, treuct applies the standard articield in Federal Rule of Civi
Procedure 12(b)(6) for determining sufficiency of pleadirigs.
a. AdministrativeExhaustion

Defendant argues plaintiff’'s newly ajled violations of Labor Code sections
1194, 1194.2, 1197, 1197.1 and 1198, as plexdiimtiff’'s proposed fifthclaim for failure to pa
minimum wage, and the alleged violation of Lalmde section 201 or 203 pked in plaintiff's
proposed sixth claim for failure to pay waggpon cessation of emplmgnt, do not meet the
jurisdictional requirements because they weremmtided in plaintiff's written notice to the
LWDA. Opp’n at 2-3. That notice included onhe alleged overtime and pay stub violatior
under Labor Code sections 510, 1198, and 226(a), which plaintiff has pled in his original
complaint in the third ahfourth claims. Ex. B, ECF No. 41l Plaintiff responds that he doe

not seek PAGA penalties under the newly propasaiths, but seeks only to recover unpaid

| claims.
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wages and penalties for minimum wage andingiviolations for himself under Labor Code
section 1194.2 and California LabBode section 203. Reply at 2.

It is only when an aggrieved empémypursues a civil action under PAGA tha
must give written notice to the LWDA ancdetlemployer of the specific provisions of the
California Labor Code alleged to have beenatiedl and wait for a notideom the LWDA of its
intent not to investigate theleded violations, or if no notids received, wait 33 calendar day,

after providing notice before commencingiail action. Cal. Lab. Code § 2699.3. PAGA

penalties are separate and apart from the adtumhges that a plaintiffiay recover under othe

Labor Code sectionsSee Thurman v. Bayshore Transit Managerrant, 203 Cal. App. 4th
1112, 1144-48 (2012).

California Labor Code section 119%4pides that “any employee receiving les

than the legal minimum wage .is.entitled to recover in a dhaction the unpaidbalance of the

full amount of this minimum wage.SeeCal. Lab. Code § 1194. California Labor Code seq
203 provides that “[i]f an employer willfully fail® pay, without abatement or reduction, . . .
wages of an employee who is discharged or giits, the wages of ttemployee shall continu
as a penalty from the due daterof at the same rate until paiduntil an action therefor is
commenced; but the wages shall not continue faertttan 30 days.” Cal. Lab. Code § 203
Upon discharge, the employees’ earned and unpadggs are due within 72 hours. Cal. Lab
Code 8§ 201(a). Plaintiff did notgtude allegations of violatiors these sections of the Labo
Code in his LWDA letter.

To the extent plaintiff seeks onlydividual recovery provided for by the Labo
Code sections he has clarified he retiashis claims are not barred by administrative
exhaustion.
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b. Statutef Limitations
An amendment is futile if thstatute of limitations has ruigeeDeutsch v.
Turner Corp.,324 F.3d 692, 718 (9th Cir. 2003). As notedjmiff has clarifie that the praye

for PAGA penalties under the fifth and sixtlichs was included erroneously in the propose

pleading, and he has submitted a corrected pigasgith those requests removed. Reply at 1.

He also has stricken his prayer fovicpenalties under LabdCode section 1197.1d. Plaintiff
does seek liquidated damages “in an amountléqube wages unlawfully unpaid and interes
thereon” under Labor Code 8§ 1194ider his proposed fifth claim.

Defendant argues plaintiff's clainfigr liquidated damages under Labor Code
section 1194.2, for failure to pay minimum wagee time barred under California Code of C
Procedure section 338(a). Tisattion provides than action upon a liabilitgreated by statut
other than a penalty or forfere; has a three year statutdiofitation, but a statute imposing 4
penalty or forfeiture has a one year statutenatations. Cal. Civ. Proc. Code § 338(age
alsoSarkisov v. StoneMor Partners, L.2014 WL 1340762, at *2 (N.D. Cal. Apr. 3, 2014)
(two potentially applicable staties of limitations—one year f@enalties, and three years for
damages) Claims for liquidated damsgeder § 1194.2 seek “in effect a penalidrtinez v.
Combs 49 Cal. 4th 35, 48, 109, n.8 (2010), and are tbezefubject to the one-year statute ¢

limitations. If defendant is cagct that the one year statutdiofitations applies, Opp’n at 6,

plaintiff must have brought ficlaim under Labor Code section 1194.2 within one year of hi

termination on December 20, 2013, by December 20, 2[@il4.

The Federal Rules of Civil Procedur@yide in pertinent part that a new claim
asserted in an amended pleading relates batiletdate of the original pleading when the ne
claim “arose out of the conduct, transactionpozurrence set our attempted to be set out-in

the original pleading.” Fed. R. CiR. 15(c)(1)(B). The court considexga spontevhether the
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claim here relates baclGarland v. LewisNo. CV 10-9010, 2013 WL 4198278, at *2 (C.D.
Aug. 12, 2013)aff'd, 585 F. App’x 392 (9th Cir. 2014). Taetermine whether a claim relate
back, the court “compares the original complaint with the amended complaint and decidg
whether the claim to be added will likely beoped by the ‘same kind of evidence’ offered in
support of the original pleadingPercy v. San Francisco Gen. Hosp41 F.2d 975, 978

(9th Cir. 1988). Relation back is “liberally digal especially if no disadntage will accrue to

the opposing party.’/Rural Fire Protection Co. v. Hep866 F.2d 355, 362 (9th Cir.1966). “Iti

the ‘conduct, transaction, or occurrence’ test of Rule 15(c)wdssures that the relation bac
doctrine does not deprive the dedant of the protections tifie statute of limitations.'Santana
v. Holiday Inns, Ing 686 F.2d 736, 739 (9th Cir.1982).

Plaintiff's claim for liquidated damagesses from defendant’s alleged failure
pay plaintiff minimum wage. This wage claim is related to and will require similar eviden
the form of time records and wage statementpl|aastiff’'s original fourth claim for failure to
provide accurate wage staterteen“So long as a party is nfeed of litigation concerning a
particular transaction or occence, that party has been giahthe notice that Rule 15(c)
requires.” ASARCO, LLC v. Union Pac. R. C@65 F.3d 999, 1006 (9th Cir. 2014). Here,
defendant has been on notice of plaintiff's allemaiof improper wage praces; it is thereforg
not prejudiced by application e relation back doctrineSee Ramirez v. Ghilotti Bros. Inc.
941 F. Supp. 2d 1197, 1209 (N.D. Cal. 2013) (allowiratien back so plaintiff could amend

include a claim for waiting time penalties, becatlsepenalties related to his existing claims

unpaid work);see also DeLodder v. Aerotek, Indo. CV-08-6044, 2009 WL 1684409, at *}

(C.D. Cal. June 15, 2009) (same).
Plaintiff's request for liquidated damagis timely. Amendment to include thi

claim will not be futile.
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C. Bad Faith

Defendant argues the court may infed f&ith because “plaintiff never mentioned

any claim for unpaid minimum wageavhether in his original eoplaint, during discovery in
state court, or during any meetdaconfer efforts prior to the @trial scheduling conference, n
at the pretrial scheduling conérce.” Opp’n at 8-9. Indeedgtfpint status report does not
include any indication plaintiff planned to amendnclude additional wage-based claims. A
Joint Case Management Statement at 4. dnrfaving papers, plaifitidoes not suggest any
newly discovered facts giving rise proposed claims five andksor why they could not have
been pled before. Moreover, plaintiff had an opynaity to conduct discovery in state court,
does not allege that discovery revealed thesensl Defendant posifaintiff intentionally
neglected to assert these claiman effort to prevent defidant from meeting the amount in
controversy necessary for removal. Plaintificedes the new wage-based claims are basg
facts available to him since his terminatiarDecember 2013. This factor weighs against
plaintiff.
D. Prejudice

As noted, prejudice to the nonmoving pastthe most significant factor in the
court’s analysis. Defendant argues it willgrejudiced by the new claims because the “amg
of discovery that Defendanain now conduct will be reducég the amount of discovery
conducted in state court, while at the same tipt@intiff now adds additional claims which w
require further discovery.” Opp’n at 10. Plaiftin his reply, asserts he will not oppose any,
motion to reopen or allow fanore extensive discovery. Plg at 2. Plaintiff’'s position
ameliorates the potential prejudice to defenddritere are no pending dispositive motions,

discovery remains open until September 2015s Tdctor weighs against defendant.
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On balance, the applicable factorsgiein favor of grantig plaintiff leave to
amend, subject to the limitations above.

IV.  CONCLUSION

The motion for leave to amend is GRABD. Plaintiff shall file an amended
complaint consistent with this order within fourteen days.
IT IS SO ORDERED.

DATED: May 7, 2015.

UNIT TATES DISTRICT JUDGE
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