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6
7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MARY BROWNLEE, No. 2:14-cv-1724 AC
12 Plaintiff,
13 V. ORDER
14 | CAROLYN W. COLVIN, Acting
15 Commissioner of Social Security,
Defendant.
16
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying his application for did#iiinsurance benefits (“DIB”) under Title |I
20 | of the Social Security Act, 42 U.S.C. 88 401-84d for Supplemental Security Income (“SSI”
21 | under Title XVI of the Social Securitjct (“the Act”), 42 U.S.C. §§ 1381-1383f.
22 For the reasons that follow, the court withnt plaintiff's motion for summary judgment,
23 | deny the Commissioner’s cross-motion for sumnjadgment, and remand this matter for the
24
! DIB is paid to disabled payas who have contributed to thesBbility Insurance Program, ang
25 | who suffer from a mental or physical disabili2 U.S.C. § 423(a)(1); Bowen v. City of New
York, 476 U.S. 467, 470 (1986). SSI is paid t@ficially needy disabled persons. 42 U.S.C.
26 | § 1382(a); Washington State DeptSuicial and Health Services Guardianship Estate of
Keffeler, 537 U.S. 371, 375 (2003) (“Title XVI of the Act, 8 138Iseq,. is the Supplemental
27 | Security Income (SSI) scheme of benefitsdged, blind, or disabdt individuals, including
children, whose income and assetsldalow specified levels . . .”).
28
1
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immediate calculation and paymaeritbenefits to plaintiff.
|. PROCEDURAL BACKGROUND

Plaintiff applied for disabilitynsurance benefits and farngplemental security income ir
June, 2011. Administrative RecordA®”) 189-92 (Exh. B1D), 193-202 (Exh. B2B)The
disability onset date for bo#pplications was alleged to March 20, 2011. AR 189, 193. The
applications were disappred initially, AR 80-91, 92 (Exhs. B1A, B2A), 93-104, 105 (Exhs.
B3A, B4A), and on reconsideration, AR6-16, 117 (Exhs. B5A, B6A), AR 118-28, 129
(Exhs. B7A, B8A). On February 20, 2013, ALJ Evangelina P. Hernandez presided over th
hearing on plaintiff's challenge the disapprovals. AR 36-79 (tramnpt). Plaintiff was present
and testified at the hearind\R 39, 41-70. She was represengd_angley Kreuze, Esq., at the
hearing. AR 36. Cheryl R. Chandler, Vocationgpé&it, also testified dhe hearing. AR 71-77

On March 13, 2013, the ALJ issued anawairable decision,riiding plaintiff “not
disabled” under Sections 216(i) and 223(d) wleTll of the Act, 42 U.S.C. 88 416(i), 423(d), a
Section 1614(a)(3)(A) of Title XVI of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 17-31 (decis
32-35 (exhibit list). On May 21, 2014, aftecedving counsel’s May 8, 2013 brief as an
additional exhibit, the Appeals Council deniediptiff's request for review, leaving the ALJ’s
decision as the final decision thfe Commissioner of Sociak8urity. AR 1-5 (decision and
additional exhibit).

Plaintiff filed this action on July 22, 2014. EQlo. 1; see 42 U.S.C. 88 405(g), 1383c
The parties consentedtire jurisdiction of the magistratedge. ECF Nos. 9, 11. The parties’
cross-motions for summary judgment, basedchupe Administrative Record filed by the
Commissioner, have been fully briefed. ECFSNA9 (plaintiff’'s summary judgment motion),
(Commissioner’'s summary judgment motion), 23 (plaintiff's reply).

. FACTUAL BACKGROUND
Plaintiff was born on August 26, 1964, and adowgly was 46 years old on the alleged

disability onset date, making tha “younger person” under the regulations. AR_30; see 20 C

> The AR is electronically filed at ECF Nos. 16-3 to 16-13 (AR 1 to AR 771).
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88 404.1563(c) (age as a vocational factor), A¥H® (same). Plaintiff has a high school
education, and can communicate in English. AR 30.
lll. LEGAL STANDARDS
The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is

supported by substantial evidence and if the C@sioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the
Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(Q)).

Substantial evidence is “more than a magtilla,” but “may be less than a

preponderance.” Molina v. Astrue , 678& 1104, 1111 (9th Cir. 2012). “It means such

evidence as a reasonable mind might acceptexpuatke to support a conclusion.” Richardson
Perales, 402 U.S. 389, 401 (1971) (internal qumtatharks omitted). “While inferences from t
record can constitute substantial evidence, trdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) (citation omitted).

Although this court cannot suliste its discretion for that dhe Commissioner, the court

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionersiatusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

court must consider both eedce that supports aegtidence that detracts from the ALJ’s
conclusion; it may not affirm simply by isolag a specific quantum stipporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblmtye than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat
278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn
v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.
i
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2003) (“It was error for the district court &dfirm the ALJ’s credibity decision based on
evidence that the ALJ did not discuss”).

The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.’Robbins v. SSA, 466 F.3d 880, 885 (9th Cir. 2006)

(quoting_Stout v. Commissioner, 454 F.3d 10BIK5 (9th Cir. 2006)); see also Burch v.
Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
IV. RELEVANT LAW
Disability InsuranceBenefitsand Supplemental Security Income are available for eve
eligible individual who is'disabled.” 42 U.S.C. 88 423(a)(1)()IB), 1381a (SSI). Plaintiff is
“disabled” if she is “unable to engagesnbstantial gainful activity due to a medically

determinable physical or mental impairment.”” Bowen v. Yuckert, 482 U.S. 137, 140 (198

(quoting identically worded provisions 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a figeep sequential evaluation process to determine wheth
applicant is disabled and entitled to biise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. 20, 24-25 (2003) (sgftorth the “five-step sequential evaluatid

process to determine disability” under Title 1l and Title XVI). The following summarizes thg

sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. §8 404.1520(a)(4)(i), (b) and 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nthe claimant is not disabled.

Id., §§ 404.1520(a)(4)(ii), (c)ra 416.920(a)(4iil, (c).

Step three: Does the claimant's impairment or combination of
impairments meet or equal anperment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., §8 404.1520(a)(4)(iii), (d)ral 416.920(a)(4)if), (d).

Step four: Does the claimantiesidual functional capacity make
him capable of performing his past work? If so, the claimant is not

4

to the

)

el an

n

A1”4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

disabled. If not, proceed to step five.
Id., 88 404.1520(a)(4)(iv)e), (f) and 416.920(a)(4)(iv), (e), (f).

Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.

Id., 88 404.1520(a)(4)(v), (gnd 416.920(a)(4)(v), (9).

The claimant bears the burden of proof i finst four steps afhe sequential evaluation
process. 20 C.F.R. 88 404.1512(a) (“In gensxal, have to prove to ubkat you are blind or
disabled”), 416.912(a) (same); Bowen, 482 U.34& n.5. However, “[a]t the fifth step of the
sequential analysis, the burden shifts to the Casiomer to demonstrate that the claimant is
disabled and can engage in work that exisggnificant numbers in the national economy.” H
v. Astrue, 698 F.3d 1153, 1161 (9thr.(2012); Bowen, 482 U.S. at 146 n.5.

V. THE ALJ’s DECISION

The ALJ made the following findings:

1. The claimant meets the insurealtgs requirements of the Social
Security Act through September 30, 2016.

2. [Step 1] The claimant has nehgaged in substantial gainful
activity since Marh 20, 2011, the alleged onset date (20
CFR 404.157%t seq.and 416.97 &t seq).

3. [Step 2] The claimant has thdldaving severe impairments; left
L4-5 foraminal disc herniation with left lumbar radiculopathy,
arthritis of the bilateral kneesmigraines, and depression (20
CFR 404.1520(c) and 416.920(c)).

4. [Step 3] The claimant does not have an impairment or
combination of impairments thaheets or medically equals the
severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926).

5. [Preparation for Step 4] Afteareful consideration of the entire
record, | find that the claimatas the residual functional capacity

to perform light work asdefined in 20 CFR 404.1567(b) and
416.967(b), but she must be allowedstbor stand alternatively at
will, provided that she is not off task more than 10% of the work
period. She can never climb ladders, ropes, or scaffolds. She can
stoop, crouch, kneel, crawl, batan with a hand-held assistive
device, and climb ramps and stairs occasionally. She must avoid all
exposure to extreme cold and unprotected heights. She must avoid
all use of hazardous machinery. Shenmsted to simple (defined in
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the Dictionary of Occupational iffes as SVP levels 1 and 2),
routine, and repetitive tasks.

6. [Step 4] The claimant is unabko perform any past relevant
work (20 CFR 404.1565 and 416.965).

7. [Step 5] The claimant was born on August 26, 1964 and was 46
years old, which is defined as a younger individual age 18-49, on
the alleged disability onseate (20 CFR 404.1563 and 416.963).

8. [Step 5, continued] The claimahas at least a high school
education and is able to coramcate in English (20 CFR 404.1564
and 416.964).

9. [Step 5, continued] Transferability of job skills is not material to
the determination of disald§yt because using the Medical-
Vocational Rules as a frameworsupports a finding that the
claimant is "not disabled,” whether or not the claimant has
transferable job skills €& SSR 82-41 and 20 CFR Part 404,
Subpart P, Appendix 2).

10. [Step 5, continued] Considering the claimant's age, education,
work experience, and residualnictional capacity, there are jobs
that exist in significant numbera the national economy that the
claimant can perform (20 CFR 404.1569, 404.1569(a), 416.969,
and 416.969(a)).

11. The claimant has not been under a disability, as defined in the

Social Security Act, from Malc20, 2011, through the date of this
decision (20 CFR 404.1520(g) and 416.920(Qg)).

AR 21-29.
As noted, the ALJ concluded that plaintifés “not disabled” under Sections 216(i) and
223(d) of Title Il of the Act, 42 U.S.C. §8 416(#23(d), and Section 1614(a)(3)(A) of Title X\
of the Act, 42 U.S.C. § 1382c(a)(3)(A). AR 31.
VI. ANALYSIS
Plaintiff alleges that the ALJ erred bgjecting the opinion gblaintiff's treating
physician, Steven Wall, M.D. (ECF No. 19 at 9-14).

At least where the treating docspinion is not contradicted by
another doctor, it may be rejectedly for “clear and convincing”

® Plaintiff also argues that the Almade incomplete findings aEept2 of the sequential analysi
ECF No. 19 at 14-16. Because the wrongful teyecof the treating physian calls for a remang
for the payment of benefits, there is no needxamine the asserted Step 2 error which, if
substantiated, would result imr@mand for further proceedings.

6
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reasons._Baxter v. SullivaB23 F.2d 1391, 1396 (9th Cir. 1991).
We have also held that “cleand convincing” reasons are required
to reject the treating doctorgltimate conclusions. __Embrey v.
Bowen, 849 F.2d 418, 422 (9th Cir. 1988). Even if the treating
doctor's opinion is contradied by another doctor, the
Commissioner may not reject ish opinion without providing
“specific and legitimate reasons”morted by substantial evidence
in the record for so doing. Murray v. Heckler, 722 F.2d 499, 502
(9th Cir. 1983).

Lester v. Chater, 81 F.3d 821, 830 (9th Cir. 1996).

As discussed below, the ALJ wrote a carefuhion that gives cleaand specific reasong
for giving the treating physician@pinions “little weight.” Howeer, those reasons are neither
convincing nor legitimate.

A. Opinions of the Treating Physician, Steven Wall, M.D.

Steven Wall, M.D., treated plaintiff starting2009. AR 28. His #atment records are i
the administrative record at AR 276-@Becember 10, 2009 to April 28, 2011) (Exh. B1F),
602-33 (April 28, 2011 to January 23, 2013) (Exh7B). On June 28, 2012, Dr. Wall comple
a Physical Residual Functional Capacity Quesaire, followinghis June 25, 2016 physical
exam of plaintiff. AR 578-83 (Exh. B16F)[he ALJ gave the opinion “little weight.”

Dr. Wall diagnosed plaintiff with “low back pa” “neck pain,” and osteo-arthritis (“0s”)

at the knees. AR 578The “clinical findings and objectiveigns” that supported this diagnosis

were “tenderness lumbar spine (‘LS’) area andtical spine (‘C-spine’), with limited range of
motion (‘RoM’) and tenderness and mild swellimgth knees.” AR 578. Dr. Wall also listed
plaintiff's symptoms as “pain in backnee, and neck; fatigue.” AR 578.

Dr. Wall opined that plaintiff was not a fimgerer, and that her impairments, which
began in March 2011, had lasted or could be expected to last 12 months. AR 579, 582, 5
opined that emotional factors cabuted to the severity of higtient’'s symptoms and function:
limitations, indicating that anxiety was the relevpsychological impament. AR 579. He

further opined that plaintiff's impairments wamasonably consistent with the symptoms and

* Much of the immediately following descriptiggtaken from plaintiffs excellent brief, which
well and succinctly summarizes Dr. W&observations, findings and opinions.
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functional limitations he descriden his evaluation. AR 579r. Wall also opined that stress
“exacerbates [plaintiff's] pain,” so that sheuld only do “low stres jobs.” AR 579.

Dr. Wall further opined that plaintiff's exgence of pain wouldfrequently” interfere
with the attention and concentiatishe needed to perform evemgie work tasks, and that she
was likely to be absent from work more tHaar days per month. AR 579, 582. In assessing
plaintiff's functional limitations in a competitive@ork environment, Dr. Wall assessed her abi
to walk as the length of one block, and her abtlitsit at one time as 15 minutes. AR 580. H
opined that plaintf would be able to stand only 10 minutes before needing to sit down or w
around, and that plaintiff would lable to “sit and stand/walk” fa total of about 4 hours in an
8-hour day, with normal breaks. AR 580. tidaion, Dr. Wall opined, plaintiff would need to
walk around during the workday, every 30 masytfor 4-5 minutes each time. AR 580.

Dr. Wall further opined that plaintiff need a job which would permit shifting positions
at will, and that she would sometimes neethlk® unscheduled breaks during the day. AR 58
The breaks would last 15 minutes, during which slould need to reclen AR 581. Dr. Wall
also indicated that plaintiff needed to use aecafR 581. Dr. Wall opined that in a competitiv
work situation, plaintiff would “rarely” be adé to lift and carry upgo 10 pounds, and she would
“never” be able to lift and carry 10 pounds orrsmoAR 581. He furtheopined that plaintiff
would “rarely” be able to twisor climb stairs, and could “nev’ stoop or bend, crouch, or clim
ladders. AR 582. In addition, Dr. Wall opined, ptdf has significant limitations in repetitive
reaching, handling, or fingering, and could only perform these functions 5-10% of the work
AR 582.

The ALJ gave “little waght” to Dr. Wall's opinion regaling plaintiff's physical
limitations because it: (1) “understates the claimanityssical capacity;” (2) “is inconsistent witl
the generally mild findings from diagnostic images of the claimant's spine and knees” (citin]
Exhs. B3F/22, B3F/25, BO9F/4, BOF/10, BOF/69, andM10); (3) “is inconsistent with the
claimant's admitted ability to lift 15 to 20 poundsiting Exh. B3E); (4) “is inconsistent with th
claimant’s ability to perform some work afteethlleged disability onselate” (citing ExhB5D);

and (5) “is inconsistent with the claimant's serhat normal activities adaily living . . . which
8
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indicate some physical capacity” (citifixh. B3E and the hearing testimony). AR®28.

As plaintiff argues, since DWall is a treating physician, the ALJ was entitled to rejeg
only for “clear and convincing reasaior at least “specific anégitimate reasons.” She argue
that the ALJ’s reasons for rejecting Dr. Walbpinions are neither clear and convincing nor
specific and legitimate. ECF No. 19 at 10.

B. Reasons for Giving the Opinion “Little Weight”

1. Physicalcapacity

The ALJ found that plaintiff's physical capacit/greater than is asserted in Dr. Wall's
opinion, citing plaintiff's receipof unemployment compensatidaring the relevant period.
According to the ALJ, plaintiff was “required . to certify that she was willing and able to
engage in work activity, which is inconsistevith her allegation of disability.” AR 25.

It is not clear how the ALJ reached tb@nclusion, since it may keelegal conclusion
based upon the California Unemployment Insaea@ode, or it may be a factual conclusion
based upon evidence the ALJ failed to identify. Whatear is that according to plaintiff's
undisputed testimony, the $418 plaintiff earnedrafie onset date represented a small enoud
number ofpart timeor per diemhours that she remained eligible for unemployment benefits.
AR 56.

Thus, if the ALJ decision is concluding th@aintiff's receipt of unemployment benefits
necessarily means that she waklimg and able to engage fll time work, that conclusion
ignores plaintiff's undisputed tesony that she was able to domabst part time or per diem
work. If the decision is conatling that plaintiff made an unthful certification under California
law, that conclusion is not supped by substantial evidence, as the ALJ does not identify an
such certification in theecord (nor is it clear what effect any, that would have on whether
plaintiff was actually disabled arot). If the decision is dwing a legal conclusion based upon

the ALJ’s understanding of Catifnia’s unemployment insurance law, there is nothing in the

> The ALJ also gave “reduced weight” to BWall’s opinion that plaintiff was limited to a low
stress job. AR 29. It is unnecessary to adduksstiff's assertion that this was also error.
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decision that cites the law being irgeeted, or explains the conclusidn.

If the ALJ decision is concluding thahy “work activity” on plaintiff's part is
“inconsistent with her allegation of disabilitytfiat is a legal error. “[W]hile receipt of
unemployment benefits can undermine a claimaaitgyed inability to work fulltime,” the ALJ
must consider whether “the claimant held hethsut as available for full-time or part-time

work.” Carmickle v. Comm'r, Soc. Sec. Admi533 F.3d 1155, 1161-62 (9th Cir. 2008). Tha

because “[o]nly the former [holding himself dat full-time work] is inconsistent with his
disability allegations.”_Id. at 1162 (emphasis added).

2. Clinical findings

The ALJ found that Dr. Wall'spinion was “inconsistent with the generally mild” clinig
findings. AR 28. Although the decision citedyoBxhibits B3F/22, BB/25, BO9F/4, BOF/69 ang
B17F/10 for direct support of this propositi@isewhere in the decision, the ALJ thoroughly
reviews the clinical and diagnaosfindings. While some ohibse findings could reasonably be
considered “mild,” especially those taken sadter plaintiff's injuty, there are a great many
which are not mild.

Soon after plaintiff’s fall, diagnostic imagg of plaintiff's kneeshowed no significant
abnormality (Exh. B3F/22, 25, January 27, 2011), and swerediately after the onset dates, t
results showed no significant abnormalitx(EB9F/4, 10, March 22, 2011). However, some
abnormalities emerged soon afterward in tlagdostic tests. On June 3, 2011, an MRI
(“Magnetic Resonance Imaging”) of the lumbar spine showed, among other things, “Left
posterolateral disc bulge moderately comprositbe left F4-5 neural foramem, potentially
encroaching on the left L4 nerve root,” as fiLJ noted. AR 514 (Exh. BOF/69). As the ALJ
further notes, on numerous physical examinatfoor® January 27, 2011 onward, the results W

tenderness in the spine, painfahge of motion, difficulty with saight leg raising, limited rangg

® Without purporting to rule on @fornia law in this matter, theourt notes that it appears fron
a cursory glance of that law, that California onpdoyment benefits may be available to eligibl
persons even if that person is only able to dotpae work. See, e.g., Cal. Unemp. Ins. Code
§ 1253.8 (“[a]n unemployed individuahall not be disqualified faeligibility for unemployment
compensation benefits solely orethasis that he or she is omlyailable for part-time work”).
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of motion, decreased sensation detected im{pié lumbar spine and left lower extremity,
antalgic gait, moderate guarding, spasm at th& level, tenderness the left sciatic notch,
painful range of motion in the lumbar spigd “extremely tender” over the left lumbar
paraspinous muscles. AR 24.

The ALJ does not explain why these are “miidtings. As plaintiff asserts, only by
playing doctor could the ALJ ovede the treating physician’s vietlvat these results were not
mild, and that they are instead, entirely consisté@th the treating doctts functional limitation
findings.

More to the point, this is @ase about pain. As the above discussion shows, the prin
finding from plaintiff’'s medical exams is thateskexperiences pain. Dr. Wall's treatment note
also show that plaintiff experieas pain. Plaintiff's self-assessment, her testimony at the he
and the third-person assessm@&R 234-41, Exh. B4E), confirm #t plaintiff experiences a
great deal of pain much of the time, and th&t that pain that severely limits her functional
capacity. Accordingly, once the ALJ has fouhdt plaintiff's medically determinable
impairments could reasonably be expected taealaintiff’'s pain or other symptoms, as she
found here (AR 25), the ALJ may not then bhsedetermination of plaintiff's functional
capacity upon clinical ahdiagnostic findings which do not redit the level of pain. Burch v.
Barnhart, 400 F.3d 676, 680 (9th Cir. 2005) (4dn) may not reject a claimant's subjective
complaints based solely on a lawkmedical evidence to fully cmborate the alleged severity ¢
pain”).

3. Lifting 15 to 20 pounds

The ALJ found that plaintiff “admittedly cdiit 15 to 20 pounds at a time.” AR 25
(citing Exh. B3E, and the hearing testimony). ThelAlso found that plaintiff “was able to lift
her 18 pound grandson, even though she had diffibolding him. These findings are not
supported by substantial evidence, as theyarealistic exaggeratiortd plaintiff's own
testimony.

The cited exhibit is platiff's self-assessment. AR 225-32 (Exh. B3E) (“Function Ref

— Adult). Plaintiff does not, as the decision lrap, simply “admit” that she can lift 15 to 20
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pounds at a time. To the comyraplaintiff states “I caronly lift 15 to 20 pdsor less” and that
doing sa'still causes pain. . ..” AR 230 (emphasis added)his assessment — particularly the
“only” and “or less” qualifiers 4s entirely consistent with plaiiff's testimony under oath at the

hearing. There, she testifiechtlthe heaviest thgnshe lifted on a day-to-day basis were pots

weighing “five, maybe four or five pounds . . AR 49. Further, plaintiff testified that she wasg

unable to hold on to what little she could lg&hd was constantly dropgrhings. Moreover, the
ALJ’s decision ignores the most important pErthe self-assessment’'s comment on lifting 15
20 pounds, namely that plaintiffiis painwhen she tries to lift such weight.

The ALJ also relies on pldiff's testimony for the propositiothat plaintiff “was able to
lift” her 18 pound grandson. AR 26. Howevplaintiff's testimony is that she ot able to hold
her grandchildren, and that when she managdtt the 18 pound grandson, she dropped him
AR 73.

4. Work after the onset date

Plaintiff was a CNA (certifiechursing assistant), when stgffered a fall at work on or
about December 18, 2010. AR 49D(ctor’s First Report of Oampational Injury or lliness”).
Plaintiff continued working, even though she deped lower back pain and knee pain. AR 4
According to her testimony, she tried to keepkirmy even though the pain she was experieng
prevented her from effectively carrying oupasts her job, and she knew she should not be
working. See AR 43-4%.Plaintiff continued trying to workntil her supervisor told her that if
she was not feeling up to it, sheosild “just call in.” AR 43. Tht was her last day of regular
work. AR 43.

The ALJ cites Exhibit B5D as evidence ofdik activity after the &¢ged onset date.”
AR 25. The decision notes that the work “dmt constitute disqualifying substantial gainful

activity,” but nevertheless conales that it indicates “that the claimant had the capacity to

’ It appears that plaiiff was working two jobs. AR 492. ®twas also a “site counselor at the
Deuel Vocational Institute.” AR 528.

8 “Because things was getting pretty bad at tine with my health. | mean, it was you know
was steady trying to go to work when | should hagen off, but | kept &g my doctor to let
me go back, let me go back, you know.” AR 43
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perform some work.” AR 25. In fact, the citBdhibit shows that platiff earned a total of $41¢
in the second quarter of 2011 from her two jolisich would have included the first 19 or 20
days of Marchbeforethe onset date. AR 213 (Exh. B5D).

Moreover, this was part time, per diemngaand “it wasn’t enough to cover my bills
... AR 55, Plaintiff's testimony is clear thstte “was trying to stayorking,” and tried to do
so for “[a] couple of months But that “it go so bad on mell¢couldn’t, | couldn’t do it.”
AR 55-56. It was legal error forehALJ to find that this paltrgmount of part time or per diem
work, and plaintiff's ability to perform ‘@me” work, undermined the treating physician’s

opinion. See Webb v. Barnhart, 433 F.3d 683, (888 Cir. 2005) (“[tlhat Webb sought

employment suggests no more than that he wiag dos utmost, in spite of his health, to supp

himself”); see also, Gatliff. Comm'r of Soc. Sec. Admin., 172 F.3d 690, 691 (9th Cir. 1999

(“[s]ubstantial employment cannot be piecegetiier from a collection of insubstantial
attempts”). To the contrary, plaintiff's “attemot work a few hours is evidence of nothing,” a
plaintiff puts it, except perhaps, a determinatoieep working, if possible, no matter what.

5. Activities of daily living

The ALJ found that Dr. Wall's opinion wasconsistent with plaintiff's “somewhat
normal activities of daily living . . . whicimdicate some physical capacity.” AR 28-29.
Specifically, relying on plaintiff's self-assessméBxh. B3E) and her hearing testimony, the A
found that plaintiff was “largely independentsalf-care,” can carry othousehold chores,” ang
“has the ability to drive a car.” AR 26. Thendings are not supported by substantial evide
and indeed are contradicted by the evidence cited.

Exhibit B3E is plaintiff's self-assessmerR 225-32. There, platiff states that she

® The $337 also shown for the second quavis accumulated vacation pay, according to
P(!aintiﬁ’s undisputed teggmony. AR 58 (transcript).

The ALJ’s language here, and elsewhere, styandicates that she is using the wrong legal

standard in determining disability. Here, the Altdtes that plaintiff isot disabled because sh
has “some” physical capacity. Elsewhere, shectgjelaintiff's allegations of “debilitating”
physical symptoms (AR 25), conclugthat plaintiff had certifiethat she could do “some” worl
(AR 21, 25), and rejects claims of “totally in@aitating” symptoms (AR 29). However, “[o]ne
does not need to be ‘utterly inGagitated’ in order to be disaa.” Vertigan v. Halter, 260 F.3d
1044, 1050 (9th Cir. 2001) (quoting FairBowen, 885 F.2d 597, 603 (9th Cir.1989)).
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cannot shower without help (AR 225 | 6), stays in bed all day when the pain is bad ( 6), i
unable to “do much” for the gnaldaughter who lives with hend who she is supposed to be
taking care of (AR 226 1 7), is urialio sleep (1 11), cannot dréssrself without help (T 12(a))
can’'t stand for a shower or sit for a bath ({a)@ can’'t comb her hair when she is in pain

(1 12(a)), needs help getting fipm the toilet (1 12(a)), nesdeminders to groom and take
medicine (AR 227  12(b), (c)), can prepare fooaly by throwing things into the microwave ¢
making sandwiches, but cannot cook a full meaiduse she can't sit for long, can’t stand for
long, and has to lie down to rest too often (Tel3(b)), while she can, as the ALJ stated, load
clothes into a washing machine, and fold clotlskeg, can only do these tlgis with assistance, a
she cannot carry the clothes to the washiaghme, and can fold only light clothing, never
blankets or sheets as those require too mumvement of her body @é(a)), cannot do other
house or yard work because she cannot betiebwt pain (AR 228 ] 14(d)), does not go out
unless she absolutely has to, and then isllysaiecompanied by her daughters (Y 15(a), (b)).
This assessment is substantially corroborbhtethe third party assessment. See AR 234-41
(Exh. B4E).

Plaintiff's testimony was consistent withrheritten self-assessment. While the ALJ
found that plaintiff “has the ability to drive,” @htiff's self-assessment makes clear that she ¢
only do so “when | am not on my medicineAR 228. As plaintiff's hearing testimony
corroborates, “When I’'m not taking my medicatj | could drive short distance.” AR 65.
However, the testimony also makes clear that pfadrives only when she absolutely has to,
that she isn painwhile doing it, because she candatwe while on her pain medication:

Q: So how is your driving?

A: When I'm not taking my medi¢i@n | could drive short distance.
Q: Well, how often is that?

A: If I know | have a doctor’s appointment and | don’t have a ride
around to take me, or my daughtemi® available to take me, my
22-year-old, | won't take mgnedication at that time.

Q: So how does that work out for you?

A: Well, it's not easy. It could be painful.
14
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Q: When you say painful, on a oneten scale what are we talking
about?

A: About a — anywhere from a six or seven.

AR 65. The fact that plaintiff can engage inemsential activity, like driving to the doctor,
despiteher pain “does not mean she could concentrate on work despite the pain or could €

in similar activity for a longer period given tpain involved.” Vetigan v. Halter, 260 F.3d

1044, 1050 (9th Cir. 2001). In addition, while plé@intan load clothes into a washing machin
she needs help carrying the tles to the machine, and getting the clothes out. AR 67, 236.
Although plaintiff can make simple meals, sheslavith the help of her granddaughter, who
“gets in there and help me cut up stuff.” AR'69.

Thus, Dr. Wall's opinion is fully consisteniith plaintiff's activities of daily living, and it
was error for the ALJ to use her activities oilylving as a basis for rejecting the doctor’s
opinion.

C. Remand for Benefits or for Further Proceedings

As discussed above, the ALJ erred ingavtlittle weight” tothe treating physician’s
opinion. That error was not harmless, becaus&dla¢ing physician’s report directly conflicts
with the ALJ’s RFC finding and her finding of non-disability.

Accordingly, the court is authorized “tee\rers[e] the decision of the Commissioner of

Social Security, with or withouemanding the cause for a rehiegr” Treichler v. Comm'r of

Soc. Sec. Admin., 775 F.3d 1090, 1099 (9th Cir. 201)/]here the record has been develop

fully and further administrative proceedings wibagkrve no useful purpose, the district court

should remand for an immediate award of beéagfiBenecke v. Barnhart, 379 F.3d 587, 593

Cir. 2004).

More specifically, the districtaurt should credit evidence that was
rejected during the administnee process and remand for an
immediate award of benefits if\the ALJ failed to provide legally

sufficient reasons for rejectinthe evidence; (2) there are no

' Even citing plaintiff's ability to watch television as evidence of her concentration ability

(AR 21) is an exaggeration, because “I fall asleepretty much every movie | watch.” AR 7Q.
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outstanding issues that must bealged before a determination of
disability can be made; and (3)ist clear from the record that the
ALJ would be required to find éhclaimant disabled were such
evidence credited.

Benecke, 379 F.3d at 593 (citing Harman v. Apfel, 211 F.3d 1172, 1178 (9th Cir. 2000), cert.

denied, 531 U.S. 1038 (2000)).

1. Outstanding issues

Under the second step in the remand analysi® court must “review the record as a

whole and determine whether it is fully developsdree from conflicts and ambiguities, and

essential factual issues have been resolvédominguez v. Colvin, 808 F.3d 403, 407 (9th Cir.

2016) (quoting Treichler, 775 F.3d at 110This step is satisfied here.

First, unlike the situation in Dominguez, th&sao internal conflict or ambiguity in the
treating physician’s opian or the limitations contained ih To the contrary, Dr. Wall's
treatment notes fully suppdtte functional limitations he tond. They are supported by his
diagnoses of “low back pain,” “neck pain,” aosteo-arthritis (“0s”) athe knees. See AR 578.
Dr. Wall's “clinical findings andbijective signs” that supportedshaonclusions were “tenderne
lumbar spine (‘LS’) area and cervical spine éfine’), with limited range of motion (‘RoM’)
and tenderness and mild swelling both kne&sR 578. Moreover, DWWVall listed plaintiff's
symptoms as “pain in back, &e, and neck; fatigue.” AR 578.

Second, there is no conflict to be resolvethmremainder of the aunistrative record.
Dr. Wall's listing of functional limitations are fyliconsistent with andupported by plaintiff's
treatment history and the medicgdinions of other treating doctors. After plaintiff's injury,
Johnston Co., M.D., her treating physician ogensg her care for the Workers’ Compensatior|
board, put plaintiff on “Limited Duty,” which restricted her from “edjtive bending/stooping”
and “kneeling or squatting.AR 447-533 (Exh. B9F). While undd#re care of Jeff Jones, M.D.

plaintiff endured a rhizotom}® and the injection of medication by means of needles insertec

12 As discussed above, the first step is Batisbecause the ALJifad to provide legally
sufficient reasons for rejecting Dr. Wall’s opinion.

13 |t appears that a rhizotomy is a surgical procedhat involves the surgical destruction of the

(continued...)
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her spine._See AR 635 (July 30, 2012) (Exh. B18F), 638 (Mag2012), 643 (September 13,
2012). Based upon plaintiff’'s re@an to certain medication, Ddones, a treating physician,
concluded that “the diagnosis of lumifacet pain [was] very likely.” AR 638.

The only possible conflicrises with the opinions of the agency non-examining
physicians, J. Zheutlin, M.D., on initial consid&éwsa, and G. Taylor, M.D., on reconsideration
See AR 88, 126. The ALJ gave their opinions “substweight.” AR 27. ltis true that those

opinions found that plaintiffauld do light work, including liing 20 pounds, standing for six

hours, sitting for six hours, as well as stowpikneeling, crouching and crawling (AR 87, 100).

However, those opinions expressly discountrpitiis statements regarding her symptoms,
finding that they are “not fully credibleased on objective medical evidericAR 86, 99. This
cannot be considered to be substantial evideuoffecient to contradicthe treating doctors’
opinions, because plaintiff is nigquired to produce objective medi evidence of the pain or

fatigue itself, or the severity thereofGarrison v. Colvin, 759 F.3d 995, 1014 (9th Cir. 2014)

(internal quotation marks omitted). The Comssioner herself recognizes that “symptoms
sometimes suggest a greater severity of impent than can be shown by objective medical
evidence alone.”_See “Titles Il & XVI: Consideg Allegations of Pain & Other Symptoms in

Residual Functional Capaci& Individualized Functional Assessments & Explaining

Conclusions Reached,” SSR 95{S.A. Oct. 31, 1995). Accordingly, while the agency do¢

opinions may well be valid as far as they d¢mmse opinions simply do ne¢ach the critical

guestion of whether plaintiff's pain testimony is credible based upon the proper factors, such as

the plaintiff's daily activities, or “other evhce” besides the objectiveedical evidence. See
SSR 95-5p. The court knows of no other mattetbe record regarding plaintiff's pain
testimony that need resolution, and @@mmissioner has not identified any.

2. Crediting DrWall's opinion as true

Under the third step, this cadmust next consider wheth#ére ALJ would be required tq

anterior or posterior spinal ne roots to relieve pain. Sa#p://www.health.harvard.edu/d-
through-i(last visited by the court on March 17, 201&}p://c.merriam-
webster.com/medlineplus/rhizotonfiast visited by theourt on March 17, 2016).
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find the claimant disabled on remand if thenoperly discredited evidence were credited as
true.” Dominguez, 808 F.3d at 407 (internal @ion marks omitted). If Dr. Wall’s opinion
were credited as true, indeganly a portion of it were crated as trueplaintiff would
necessarily be found disabled untiee applicableegulations.

Specifically, Dr. Wall opined #tt plaintiff could sit and stand/walk for no more than 4
hours out of an 8 hour workday (in other words, wbeld need to lie down for 4 hours out of &

8 hour workday). AR 580. She can “nevert fiD pounds (and can only “rarely” lift even less

than that). AR 581. She can use her hands &pigg, turning and twisting only 5% of the time.

AR 582. She can use her fingers for fine maniputaonly 10% of the time. AR 582. She calf
use her arms for reaching only 5% of the time. AR 582. She would be absent from work
than four days per month. AR 582.

When plaintiff's limitations, as described by.DWall, were put to the vocational expert
the hearing, he testified that there were ‘olos]’ plaintiff could do. AR 76. Not surprisingly,
apart from everything else, there is no job awédan which plaintiff could miss 4 days of work
every month. AR 76. Indeed, even without tretibeony of a vocationalpert, it is clear from
the regulations themselves that plaintiff is eeén able to do “sedentary” work. See “Titles Il
XVI: Determining Capability to Do Other Work the Med.-Vocational Rules of Appendix 2,”
SSR 83-10 (S.S.A. 1983) (sedentary work reguifeng up to “10 pounds at a time,” “good us
of the hands and fingers for repetitive hand-finggtions,” standing up to “2 hours of an 8-hot
workday,” sitting “approximately 6 hosrof an 8-hour workday.” 1d.

3. Discretion

Where the above steps are satisfied, thistaoust exercise its sicretion in determining
whether to remand for further proceedingsiooithe immediate caldation and award of
benefits._Dominguez, 808 F.3d at 407 (if Biity finding would necessarily follow if
discredited evidence were credited as true, dib&ict court may exercise its discretion to
remand the case for an award of benefits”). I§pite satisfying the above steps, the “record :
whole creates seriouubt as to whether the claimant isfaet, disabled witim the meaning of

the Social Security Act,” the court should rerddor further proceedings. Burrell v. Colvin, 77
18
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F.3d 1133, 1141 (9th Cir. 2014) (quoting Garristb F.3d at 1021). However, the court wol
be “abusling] its discretion by remanding for funtipeoceedings where the credit-as-true rule
satisfied and the record afforded no reason to belfetdthe plaintiff] is not, in fact, disabled.”
Garrison, 759 F.3d at 1021.

Here, the record leaves no doubt that thenpféis disabled witln the meaning of the
Act. This is a claimant who, before her injuwas working two jobs to support herself and hg
granddaughter. Even after her ijjushe continued trying to workyen against the advice of h
doctors. She only stopped wargiwhen her supervisor essentiatipde her stop. Her injuries
were real and fully documented by MRI imaging and treatment notes. Her entirely crediblg
testimony, and her treating doctoopinions, show that she is usla to carry out the functions
even of a sedentary job.

VIl. CONCLUSION
For the reasons set forth abpi’E IS HEREBY ORDERED that:
1. Plaintiff's motion for summarpdgment (ECF No. 19), is GRANTED;

2. The Commissioner’s cross-motion fonmsuary judgment (ECF No. 20), is DENIED
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3. This matter is remanded to the Comsgioner for the immediate calculation and award

of benefits to plaintiff; and
3. The Clerk of the Coushall enter judgment for platiff, and close this case.
DATED: March 18, 2016 , -~
Mrz—-—&{ﬂa—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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