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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSEPH LEE GLOSSON, No. 2:14-cv-1795 JAM AC P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 | T.ELLIOTT,
15 Defendant.
16
17 [. Introduction
18 Plaintiff Joseph Lee Glosson is a stateqres, currently incarcerated at Wasco State
19 || Prison, under the authority of the Californiadagment of Correadns and Rehabilitation
20 | (CDCR). Plaintiff proceeds in forma pauperis anthaut counsel in this civil rights action filed
21 | pursuantto 42 U.S.C. § 1983. This action prdsemn the original complaint on plaintiff’s
22 | Eighth Amendment claim that defendant Correctional Officer T. Elliott was deliberately
23 | indifferent to plaintiff's serious mental healthets by failing to expedite his referral to menta
24 | health professionals on tter 10, 2013. See ECF No. 1.
25 Presently pending is defendant’s motion for summary judgm&ete ECF No. 20. These
26 | matters are referred to the undersigned UniteceStdiagistrate Judge pursuant to 28 U.S.C. §
27
! For the reasons set forth below, the court griarpsirt defendant’'s math to strike plaintiff's
28 | motion for summary judgment.
1
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636(b)(1)(B) and Local Rule 302(c). For the reagbas follow, this court recommends that

defendant’s motion for sumamy judgment be denied.

I. Background
In his complaint filed July 22, 20F4plaintiff alleges thatpn October 10, 2013, defendz

Elliot failed to adequately respond to plaintiffequests for urgent mental health care when he

told Elliot that he was “hearingpices disturbing him mentally.ECF No. 1 at 5. Plaintiff
alleges that, due to defendant’s failure to imragady refer plaintiff tanental health services,
plaintiff engaged in a physicaltercation with his cellmate the next morning. The incident wi
terminated when both inmates were pepper sprapéintiff was taken to the primary care clin
for treatment of lacerations, then taken to ‘thisis bed for further evaluation for eleven (11)
days. After being discharged from the clinic heswant to administrative gegation.” _Id. at 6.

Plaintiff contends that defidant Elliot violated his Eihth and Fourte¢h Amendment
rights’ “by being deliberately indifferg to his serious mental Hémneed. After defendant was
made aware that Plaintiff was experiencing islalcand homicidal mental mentation, she had
duty to respond reasonably. Her failure to de@ased Plaintiff injry, and put him at a
substantial risk of serious harm.”_Id. at 7 (citations omitted).

I"l. PreliminaryMatters

A. Plaintiff’'s Mation to Compel Discovery

Plaintiff seeks an order of this courtnepelling defendant to “turn over the requested

documents (1) medical practices and procedonesdmission, and (2) the names for the health

care provider and insurance company.” ECF NaatZh Plaintiff avers that he “submitted a
written request for these docuntemonths ago between Aprihédor May 2015.”_Id. Plaintiff

also seeks monetary sanctions pursuafetteral Rule of Civil Procedure 37.

2 Unless otherwise noted, patitier’s filing dates referencéerein are based on the prison
mailbox rule, pursuant to which a douent is deemed served or filed on the date a prisoner
the document (or signs the proof of service,télpand gives it to prison officials for mailing.
See Houston v. Lack, 487 U.S. 266 (1988) (estaiblisprison mailbox rule); Campbell v. Heni
614 F.3d 1056, 1059 (9th Cir. 2010) (applying the maillub to both state and federal filings
by prisoners).

% The rights accorded by the Eighth Amendmerih&United States Constitution apply to the

states pursuant to the Due Processi€¢ of the Fourteenth Amendment.
2
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Defendant opposes the motion on fiblowing grounds, ECF No. 27 at 2:

Plaintiff's motion does not includtéhe discovery requests at issue,
Defendant’'s response, or anysdlission of why Defendant’s
objections to this discovery were unjustified. Furthermore, after a
review of Plaintiff's discovery mguests to Defendant, it does not
appear that Plaintiff has evpropounded [this] discovery].]

Defendant also opposes the motion on the grélaidplaintiff has failed to explain the

untimeliness of his request. Defendaaturately recounts, id. at 1-2:

Plaintiff filed two requests fo extensions of time to oppose
Defendant’'s motion for summaryuggment. The second of these
requests alleged that Defendant Hailed to respond to Plaintiff's
discovery and asked for an additibmiairty days for discovery in
addition to sixty additional day® oppose Defendant’s motion.
(ECF No. 24.)

On November 4, 2015, this Courtagited Plaintiff's extension of
time to file an opposition [] but[,] rather than re-open discovery, it
permitted Plaintiff 21 days to file a]] . . . motion to compel
production of discovery [warning Ptdiff that] . . . the motion may
be denied if he did not “providesafficient justification as to why,
with the exercise of due diligeec he was not able to file the
motion prior to the June 26, 20159dovery] deadline.” (ECF No.
25 at 2.) Plaintiff was also rended that he was to specify what
discovery requests were at issthow Defendant responded, and
why Defendant’s objectionsere unjustified._Id.

For the accurate and persuasive reasongedffgy defendant, plaintiff’s motion to compg
discovery and for sanctioneCF No. 26, is denied.

B. Defendant’'s Motion to Strike &htiff's Motion for Summary Judgment

In response to defendant’s motion forrsnary judgment filed September 2, 2015, ECI
No. 20, plaintiff, on February 25, 2016 (after selatahorized extensioref time), filed both an
opposition to defendant’s motion, ECF No. 31, aratoss-motion for summary judgment, EC
No. 30.

Defendant moves to strike plaintiff’sags-motion for summary judgment on the groun

that it was filed beyond the date set by this court for filing dispositive motions in this action,

ECF No. 33; see also ECF No. 16 (Discovang Scheduling Order, setting September 18, 2(
as the deadline for filing dispdisie motions). Plaintiff has filed reply wherein he contends th
his motion is timely under Federal Rule of Civil Bedure 56(a). However, plaintiff relies on t

2008 version of Rule 56(a), wimgrovided in pertinent part:
3
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(a) A party claiming relief may nve, with or without supporting
affidavits, for summary judgment on all or part of the claim. The
motion may be filed at any time after:

(1) 20 days have passed frcommencement of the action; or

(2) the opposing party serves a motion for summary judgment.

In 2009, this language was eliminated, as was the option of filing a motion for sumn
judgment in response to a motion for summary juelgt. Therefore, defiglant is correct that
plaintiff's motion for summary judgment was unéiy filed under the curre Federal Rules of
Civil Procedure and thisourt’s Discovery an&cheduling Order,.

Accordingly, defendant’s motion to strike, EGlo. 33, will be granted in part. Becaus
this court must liberally construe pro se pleadings, the arguments and evidence submitted
support of plaintiff's putative motion for summgodgment, ECF No. 30, will be considered ir
tandem with, and as part of gntiff’'s opposition to defendantisiotion for summary judgment,
ECF No. 31.

The court next considers the substancgedéndant’s motion for summary judgment.

V. Leqgal Standards

A. Legal Standards for Motions for Summary Judgment

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Nuimsg Home Pension Fund, Local 14

V. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the

adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56

(©)(D)(A), (B).
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When the non-moving party bears the burdeprobf at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s casedeon which that party will bear theirden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessariyders all other facts imneaial.” 1d. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.
If the moving party meets its initial respdmsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Moreover, “[a] [p]laintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 112

1132 n.14 (9th Cir. 2000) (en baric).

* In addition, in considering a dispositive fiom or opposition thereto ithe case of a pro se
plaintiff, the court does not require formal auttieation of the exhibitattached to plaintiff's
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be maddmissible at trial may be cadsred on summarjudgment);
see also Aholelei v. Hawaii Dept. of RiglSafety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another pris
and letters from other prisoners” which evidenoeld be made admisde at trial through the
other inmates’ testimony at trial); see Ni@hcuit Rule 36-3 npublished Ninth Circuit
decisions may be cited not for precedent bumdacate how the Court of Appeals may apply
existing precedent).
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The opposing party must demonstrate that theifie@bntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).
In evaluating the evidence to determine whethere is a genuine isswf fact,” the court

draws “all reasonable inferencasgpported by the evidence in favor of the non-moving party.

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).
It is the opposing party’s obligjan to produce a factual prediedtom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing
party “must do more than simply show that thersome metaphysical doubt as to the material
facts. . . . Where the record takas a whole could not lead a caual trier of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.””_Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\apglying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20d@)wever, “[if] a party fails to properly

support an assertion of fact or fails to propadidress another partyassertion of fact, as
required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion

... Fed.R. Civ. P. 56(e)(2).
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B. Legal Standards for Delibéealndifference/Féure to Protect

“[Dleliberate indifference to serious medi needs of prisoners constitutes the
unnecessary and wanton infliction of pain, prosxtiby the Eighth Amendment. This is true
whether the indifference is marsted by prison doctors in theirsonse to the prisoner’s need

or by prison guards in intentionally denying otageng access to medical care or intentionally

interfering with the ®atment once prescribed.” Estell. Gamble, 429 U.S. 97, 104-05 (1976
(internal citations, punctuatiomd quotation marks omitted). “Prison officials are deliberatel
indifferent to a prisoner’s serisumedical needs when they ‘dedg]ay or intentionally interfere

with medical treatment.”_Wood v. Houseght, 900 F.2d 1332, 1334 (9th Cir. 1990) (quoting

Hutchinson v. United States, 838 F.2d 390, 394 (9th Cir. 1988)).

“In the Ninth Circuit, the test for deliberatadifference consists of two parts. First, the
plaintiff must show a serious mieal need by demonstrating that failure to treat a prisoner’s
condition could result in furthesignificant injury orthe unnecessary and wanton infliction of
pain. Second, the plaintiff must show the def@nt’s response toégmeed was deliberately
indifferent. This second prong ...satisfied by showing (a) a purgsl act or failure to respon
to a prisoner’s pain or possible medical naed (b) harm caused by the indifference.” Jett v.
Penner, 439 F.3d 1091, 1096 (9th Cir. 2006) (infestha@tions, punctuation and quotation mark
omitted); accord, Wilhelm v. Rotman, 680 F.3d 1113, 1122 (9th Cir. 2012); Lemire v. CDC

726 F.3d 1062, 1081 (9th Cir. 2013).

To state a claim for deliberate indiffererioeserious medical needs, a prisoner must
allege that a prison official “kew] of and disregard[ed] an excegsrisk to inmate health or
safety; the official must both be aware of theddodbm which the infereze could be drawn that

substantial risk of serious harm exists, and hetralso draw the inference.” Farmer v. Brenn;g

511 U.S. 825, 837 (1994).

More narrowly, a “failure to protectlaim under the Eighth Amendment requires a
showing that “the official [knewdf and disregard[ed] an excessnsk to inmate . . . safety.”
Farmer, 511 U.S. at 837. Under an Eighth Ameswinfailure to protect claim, “[w]hether a

prison official had the requisite kmtedge of a substantial risk aquestion ofdct subject to
7
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demonstration in the usual ways, including iafece from circumstantial evidence, ... and a

factfinder may conclude that a prsofficial knew of a substantiakk from the very fact that the

risk was obvious.”_Farmer, 511 U.S. at 842 (citations omitted). The duty to protect a prisc
from serious harm requires that prison officialke reasonable measures to guarantee the sg

and well-being of the prisoner. Id. at 832—33; Frost v. Agnos, 152 F.3d 1124, 1128 (9th

Cir.1998). Because “only the unnecessary andavainifliction of pain implicates the Eighth
Amendment,” evidence must exist to show the @émt acted with a “sufficiently culpable stal

of mind.” Wilson v. Seiter, 501 U.S. 294, 290801) (internal quotation marks, emphasis ang

citations omitted).

V. UndisputedVaterial Facts

The following facts are undisputed by the partie, following the court’s review of the
evidence, are deemed undisputed for purposes efnding motion. Peremt allegations are
also noted.

. At all times relevant to this action gotiff was an inmate housed at California

State Prison-Solano (CSP-SOL), in Vacavillelii@eia, and was a mental health patient unde

the care of CSP-SOL'’s Ceactional Clinical Case Management System (CCCMS).

J At all times relevant to his action, defant T. Elliot was a correctional officer g
CSP-SOL.
J Plaintiff describes himself as “a long time paranoid schizophrenic.” ECF No

5; see also PItf. Depo. at 14:12Flaintiff testified that he receidethis diagnosis “17 or 18 yea
ago,” and has been prescribed Geodon for “the last ten years.” PItf. Depo. at 14:17, 22-3.

However, plaintiff testified that he continuteshear voices, which vary depending on his stre

®> The court has reviewed Defendant’s Staternébindisputed Facts (ECF No. 20-3), includin
the declaration of defendants’ counsel, AssisCalifornia Attorney General Lucas L. Hennes
and supporting exhibits (ECF No.-2); Plaintiff's verified Compaint (ECF No. 1); Plaintiff's
Declaration (ECF No. 30 at 8-1Blaintiff’'s Statement of Genué Disputed Facts (ECF No. 3(
at 12-7); Plaintiff’'s Statememf Uncontroverted Facts andpgporting exhibits (ECF No. 30 at
18-108); plaintiff's sworn deposition testimony (ECF No. 21); and Defendant’s Response t
Plaintiff's Statement of Disputeldlacts (ECF No. 32-1). Notahlthe record does not include a
declaration by defedant Elliot.
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level. 1d. at 15:3-10. Rintiff has twice attempted suicide, a&t.16:4-13. Plairif testified that
he’s now “in a single man cell because of the foghits | have been having regarding my voice
my paranoia.”_ld. at 15:8-10.

. On October 1, 2013, plaintiff submittadHealth Care Services Request (HCSR
Form, wherein he stated, “Dr. Kelly. | needatk to you. I’'m hearing the voices in my head
again.” ECF No. 1 at 11. Plaintiff was intemied that day by the triageurse and referred, on
“routine” basis, to License@linical Social Worker (LCSW) P. Fleishman.

. On October 4, 2013, plaintiff wasen by LCSW Fleishman, who noted in
pertinent part, ECF No. 1 at 13:

[Plaintiff] came to meet with PC [Primary Care physician] after
putting in a request. He reports that he is experiencing “constant
and increasing voices!” Says baw the psychiatrist who referred
him back to the PC. He thinkse needs a re-assessment of his
medications. Says that his dosagf meds was deiced and “I've

had only problems since!”

Denies current s/i [sudal ideation] but a/h [auditory
hallucmatlons] are increasing énwarning him about others —
include his cellmate. Says thashbss of sleep is causing problems
with his cellie because he is up all night. He also reports increased
paranoia.

He is being referred by [] his pdyiatrist for a re-assessment of his

medications. He will put in a geest to see PC if needed —
otherwise will be seen again in 90 days.

. Plaintiff's meeting withhis psychiatrist, prior tbis October 4, 2013 meeting wit
LCSW Fleishman, was apparentficilitated by defendant ElliotPlaintiff testified that, on
October 10, 2013, he “was explaining to Ms. Elabbut my situation prior the week before
where she had sent me over to see my psychiabr@it the voices | was experiencing[.]” PItf.
Depo. at 24:1-4.

. At approximately 10:00 a.m., on @ber 10, 2013, plaintiff informed defendant
Elliot that he again needed to see his psychiatR&aintiff testified inpart, Pltf. Depo. at 24:1-
25:3:

| was explaining to [defendant] thatalked to the psychiatrist and
she was telling me if | wasn’t feeirbetter to come back, to let the

9
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Kelly. 1d.

floor officers, somebody know sthat they could send me back
over there.

So at that time [defendant] said yeah, | remember. She said fill out
a 22 form and | will sign it for you to put it in the mailbox and get
up there. 1 explained tber this is urgent.l need to see her right
now. So her thing was like well,gufill out the22 form, they will

call you within a couple of daysl said I'm feeling suicidal and
homicidal right now so | need to igever there. . . .. [S]he said get
out the 22 form because she couldn’t send me over there right now
unless it was urgent right then, ykoow. So after that is when |
filled out the 22 form.

Plaintiff wrote on the Fon 22, ECF No. 1 at 15 (sic):

| keep having trouble sleeping for the pass week. The spirits and
the voices keep trying to contrmy thoughts and action. | keep
having suicide and homicid thoughts for the pass 3 weeks and I've
keep trying to [illegible] will help me.

Defendant signed plaintiff's Form 22 on the same day and sent it via mail to

On October 11, 2013, plaintiff and hidloeate had a physical altercation in thei

cell that ended when they were pepper sprayddintiff testified, Bf. Depo. at 28:15-29:7:

So he and | was arguing earltat day, you know. So when he
came back in the cell we detd down, you know, and the voices
just was telling me, man, do somieilp | was paranoid that he was
going to do something to me because we hadn’t been getting along.
Earlier that day we had a disputyou know man.So | attacked
him, because | thought he was going to attack me. | thought he
was going to try to hurt me or kill me so | figured | was going to do
him first. . . . [We were arguing ey] [jJust miscellaneous stuff.
You know over the weeks, days, kttthings build up . . . Like I
said | can’t sleep at night so | ggi and | have got the light on and,
you know, it kind of like built up[.]

As a result of the physical alteraatiwith his cellmate, plaintiff suffered a cut

over his right eyebrow. Plaintifflso had cuts on both forearms. ECF No. 1 at 22; PItf. Depc

32:9-25.

Following the altercation and plaintiffessxamination at the primary care clinic, h

was moved to the crisis unit for 11 days, then sgatiministrative segregation. ECF No. 1 af

I
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J The clinician who conducted a subsegueantal health assessment of plaintiff
found that his “reaction seems to have beenistarg with his mental health condition.” ECF
No. 1 at 24.

. As a result of the October 11, 2018ident, both inmates received a Rules
Violation Report (RVR). ECF No. 1 at 7, 17-2&t his disciplinary hearing, plaintiff pled as

follows, id. at 18:

I’'m guilty of the RVR, but they were supposed to raise my
medication because | had been f@o about 4-5 days and was
hearing voices. | attacked my cellie, it was on me, not him. 1 just
needed some help and after that | spent eleven days in CIC.

VI. Analysis

Defendantharacterizeplaintiff's allegations as a “failuréo protect” claim, and argues

as follows:

Essentially, Plaintiff has sueBefendant on a failure-to-protect
theory for failing to stop him frorattacking another inmate without
provocation. [f] Defendamow moves for summary judgment on
two grounds. First, there is no dispute that Defendant was not
deliberately indifferento a possible risk to Plaintiff because she
clearly did not believe that gnsuch risk existed. Second,
Plaintiff's unprovoked assault onshown cellmate should not give
rise to a failure-to-protect claim because all risk of injury to
Plaintiff came as a result of Plaintiffs own choice to attack his
cellmate, and it would be unreasorebhd unjust to award Plaintiff
monetary damages for attacking another inmate. . . . Because
Plaintiff suffered no serious injurgnd it was the result of his own
actions, the Court should enfadgment for Defendant.

ECF No. 20-1 at 1-2, 6.

Plaintiff responds in part that CDGRgulations and procedures, including an
“Operational Procedure for SuigdPrevention,” together withgihtiff's status as a CCCMS
inmate and direct request to defendant Ethait he obtain immediatmental health care,
rendered it mandatory that defendant promptly oldach care for plaintiff. _See ECF No. 31 ¢
2, 4-9, 13-5; see also Plaintiff’'s DeclaratiolCfENo0. 30 at 8-11); Plaintiff’'s Statement of
Genuine Disputed Facts (ECF N&f) at 12-7); and Plaintiff's Stament of Uncontroverted Fact
and supporting exhibit&ECF No. 30 at 18-23).
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However, plaintiff's “strict liability” argumendoes not support hiswi rights claim. The
alleged failure of prison officials to followage prison regulations @rocedures does not

establish a federal civil rights violation umd U.S.C. § 1983. See Sweaney v. Ada County

Idaho, 119 F.3d 1385, 1391 (9th Cir. 1997) (“To theekthat the violation of a state law
amounts to the deprivation of a state-creatéer@st that reachesymnd that guaranteed by the

federal Constitution, Section 1983 offers no redfgsSalen v. County of Los Angeles, 477 F.

652, 662 (9th Cir. 2007) (“Section 1983 requiresifplf] to demonstrate aiolation of federal
law, not state law.”) (citing Sweaney at 1391).

Plaintiff further contends théft]his case is not abouw failure to protect theory as argus
by Defendant. . . . Nor is it about an unprovokedault by one [] mental-health-inmate agains
another as Defendant argues. . . . This cadeoigtdefendant . . . beirdgliberately indifferent
to Plaintiff's serious Mental Health Medicaleds[.]” ECF No. 31 at 7-8 (citations omitted).
Plaintiff asserts that the evidemsupports a finding that defend&tfiiot was subjectively aware
of plaintiff's urgent need for mealk health care, and of the riskssaciated with failing to assist
plaintiff in obtaining immediate care, bnévertheless ignored those risks.

The court agrees that defendant’s characterizatiglaintiff's allegations as a “failure t¢
protect” claim is too narrowPlaintiff's allegations are notrited to defendant’s failure to
prevent plaintiff from attacking his cellmat&his incident was but one of many possible
consequences that may have resulted from plgsndiénial of immediatenental health care.
While this incident and plaintiff's resultingjuries and RVR might &ame the contours of
plaintiff's damages on the deliberate indifferenaamol they do not define the claim itself.

Thus, construing plaintiff's allegations as dilokerate indifference claim, the court finds
that it is undisputed that pldifif's mental health condition prests a serious medical need.

The next inquiry is whether the evidence prégs a material factual dispute concerning
defendant’s state of mind. Whetldefendant had the requisite knodde of a substantial risk ¢
harm is a question of fact. “[A] factfindaray conclude that a prison official knew of a
substantial risk from the vergpdét that the risk was obvious. & mference of knowledge from 3

obvious risk has been described by the Supi@met as a rebuttable presumption, and thus
12
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prison officials bear the burder proving ignorance of an obviousk. . . . [D]efendants canno
escape liability by virtue of thehaving turned a blind eye tacts or inferences strongly

suspected to be true . . ..” ColemanWison, 912 F. Supp. 1282, 1316 (E.D. Cal. 1995) (citi

Farmer, 511 U.S. at 842-43) (internal quotation marks omitted).

When the risk is not obvious, the redi@sknowledge may still be inferred by evidence
showing that the defendant refused to verify ulytleg facts or declined to confirm inferences
that he strongly suspected to be true. Faymll U.S. at 842. On the other hand, prisons
officials may avoid liability by demonstrating “that they did not know of the underlying facts
indicating a sufficiently substantidanger and that they were thare unaware of a danger, or
that they knew the underlying fadiat believed (albeit unsoundly)ahthe risk to which the fact
gave rise was insubstantial or nonexistent.” Id. at 844. Thus, liability may be avoided by
presenting evidence that defendant lacked knowleéigfee risk and/or that her response was
reasonable in light of all the circumstancés. at 844-45; see also Wilson, 501 U.S. at 298;

Thomas v. Ponder, 611 F.3d 1144, 1150-51 (9th Cir. 2010).

Defendant contends that “[s]eajtively, [she] did not believe & Plaintiff was at risk of

imminent harm.” ECF No. 20-4t 5. Defendant argues, id.:

Plaintiff has admitted under oathathDefendant appeared not to
believe him when he stated thhe was feeling “suicidal and
homicidal.” ([PItf. Depo.] at 4@6-19.) This is even more
understandable in the contexttbé conversation, where Defendant
had told Plaintiff that he auld only go to the psychiatrist
immediately if it were urgent. itmally, Plaintiff had told Defendant
that he needed to see his pswtist because he wasn't feeling
better. Only then did Plaintiff @mge his story, telling Defendant
that he was feeling “suicidahd homicidal right now” and wanted
to see the psychiatrist immadiely. ([PItf. Depo.] at 25:1-16.)

The remainder of defendant’s argumismas follows, ECF No. 32 at 3:

Despite Plaintiff's claims to # contrary in his opposition, he
admitted in his deposition that he didn’'t think Defendant believed
him. ([PItf. Depo.] at 40:16-19.)To the extent that Plaintiff now
argues that Defendant should vhabelieved him because of
CDCR’s mental health regulationisis arguments argrelevant to

the question of deliberate indifference.

Plaintiff strenuously disagrees with defendaiassessment of the evidence, and direct
13
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the court to the following excerpt fromshown deposition testimony which he asserts
demonstrates that “Plaintiff disbt admit under oath that Defendapipeared not to believe hin
as argued by the Defendant,” ECF No. 31 at 1®aintiff recounts his pertinent testimony in
full, as follows, PItf. Depo. 25:1-25:

Yeah, | recall. | was explaining tds. Elliot about my situation
prior the week before where she had sent me over to see my
psychiatrist about the voicek was experiencing, and | was
explaining to her that | talked tbe psychiatrist and she was telling
me if | wasn'’t feeling better to come back, to let the floor officers,
somebody know so they could send me back over there.

So at the time she said yeah, | remember. She said fill out a 22
form and | will sign it for you toput in the mailbox and get up
there. | explained to her this isg@nt. | need to see her right now.
So her thing was like well, just fill out the 22 form, they will call
you within a couple of days. $aid I'm feeling suicidal and
homicidal right now so | need tget over there. So she was saying
just be careful, just don’'t do it on my watch, whatever you do, you
know what | mean. So at thene she had a joking manner — |
know that she couldn’t have thought that | was joking for the fact
that she had just sent me ovee thrior week. So she knew what
the situation was, you know whhtnean. But like | said she was
laughing. She was a joking persgou know what | mean. She
couldn’t have been taking it as a joke because she knew what my
prior situation was the @ek prior to this.

Plaintiff's testimony does not support defendanepresentation that plaintiff “admitted
in his deposition that he didrthink Defendant believed himECF No. 32 at 3. Rather,
plaintiff's testimony demonstratesmaterial factual disputehether defendant subjectively
believed that plaintiff had angent and serious mental heatibed requiring an immediate
referral. Defendant’s joking manner, togethethwier refusal to make an immediate referral,
despite her urgent referral of plaintiff a felays before, may reasonably be construed as
malicious, i.e. deliberately indifferent. This inference is undeestby the fact that defendant
signed and mailed plaintiff's For@2, which expressly stated the had suicidal and homicida

thoughts for the past three weekesuble sleeping the past weekd that the “spirits and the

voices keep trying to control ntiiloughts and action.” ECF No. 1 at 15. The failure of defendant

to file a declaration in thisase underscores the plausibilityties competing construction.
Because the record demonstrates a mategalal dispute concerning defendant’s stat

mind during the subject incident, this questcannot be decided sammary judgment.
14
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Whether defendant knew that thdmct circumstances presentesidstantial risk of harm to
plaintiff is a question of fadhat must be resolved at ttigFarmer, 511 U.S. at 837.

Additionally, for present pposes, the court further fintlsat plaintiff's physical and
emotional injuries, crisis unit placement, R\&nd resulting administrative segregation,
demonstrate “harm” to plaintiff as a result ofefedant’s alleged delibeatndifference._Jett,
439 F.3d at 1096. Defendant’s arguments to the@gnare inapposite. See ECF No. 20-1 at 6.

For these reasons, the court fikdat plaintiff has demonsted a material factual dispute
concerning whether defendant Elliot’s responsglamtiff's requests for immediate mental
health care on October 10, 2013, constituted delibéndifference to plaitiff's serious mental
health needs in violation oférEighth Amendment. Accordinglthis court recommends that
defendant’s motion for sunmamy judgment be denied.

VII.  Conclusion

For the reasons set forth aboWve)]S HEREBY ORDERED that:

1. Plaintiff's motion to compediscovery (ECF No. 26) is denied.

2. Defendant’s motion to strike (ECF No. 3Bintiff’'s motion forsummary judgment is
granted in part; the Clerk of Court is directedtiake the caption frorthe designated filing, see
ECF No. 30, but note on the docket that this thas considered thegaments and evidence
therein as part of, and in tandem with, plidiiis opposition to defendant’s motion for summary
judgment, see ECF No. 31.

IT IS FURTHER RECOMMENDED that:

1. Defendant’s motion for summarydigment (ECF No. 20) be denied; and

2. This action proceed on plaintiff's dedfate indifference claim against defendant

Elliot, as set forth in the operative original complaint, ECF No. 1.

These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendation®ue to exigencies in the
15
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court's calendar, no extensions of time will be grantedThe parties are advised that failure to
file objections within the specified time may waihe right to appeal the Birict Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 2, 2016 _ -~
Mrz———&[“’}-l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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