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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SAMUEL LAM, No. 2:14-cv-1899 WBS AC
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | BARNES GOWER, Warden,
15 Respondent.
16
17 Petitioner is a California stateiponer proceeding pro se with an application for a writ|of
18 | habeas corpus pursuant to 28 U.S.C. § 2254 athion proceeds on tpetition filed on August
19 | 12, 2014, ECF No. 1, which challenges petitioner’s 2012 conviction for domestic violence
20 | offenses. Respondent has answered, ECF No. 13, and petitioner hasr&ilentsee, ECF No. 15.
21 | Petitioner seeks relief dhe sole ground that his rights @emdhe Confrontation Clause were
22 | violated by the admission of statements maderesponding police officdry the nontestifying
23 | complainant.
24 BACKGROUND
25 I Proceedings In the Trial Court
26 A. Pretrial Proceedings
27 Petitioner was charged in Sacramento Countgye8or Court with (1) inflicting corporal
28 | injury on a cohabitant in violation of C&tenal Code § 273.5(a); (@3sault with a deadly
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weapon in violation of Cal. Penal Code § 245(a)(3);false imprisonmenh violation of Cal.
Penal Code § 236; and (4) brandishing a firearmalation of Cal. Penal Code 8417(a)(2). C]
21-23 (Amended Felony Complairit).

Both the defense and the prosecutiordfiieotions regarding the admissibility of
statements the complaining witness had made to a responding police officer. CT 135-45
(prosecution trial brief and motions in lImin€T 147-58 (defense trial brief and motions in
limine). The prosecution was unable to locatewictim for purposes of trial, and sought to
present the testimony of the officer regardingstatements. CT 139. The trial court conduct

a hearing pursuant to Cal. Evid. Code § 402yhich Officer Dagumatestified. RT 19-55.

|

ed

The court ruled that the victim&atements were admissiblesp®ntaneous statements, and thrt
h

their admission would not violate defendant’s tigglinder the Confrontation Clause because
statements were made in an emergency situafr 48-49 (finding no Gwford violation).
Jury trial commenced on April 23, 2012. CT 133.

B. The Evidence Presented At Tfial

1. Prosecution Case

Virgilio Manganaan testified that he watiag outside a neighlss open garage on the
evening of July 23, 2011, when a young woman came running up asking for help. The pe
was chasing her in his car. The woman said pHie¢, help me” and “Call the cop[s].” Petitior
stopped his car and got out. He appeareuyamand the woman was crying and seemed
frightened. She said “He’s gonna kill me.” éltvitness did not warnib involve himself by
calling 911, but did so after the woman repeatesked him to. A recording of the 911 call ws
played for the jury. Mr. Manganaan did not seg violence by petitiomeagainst the woman, o
hear any threats.

Officer Rodjard Daguman, of the Elk GroRelice Department, testified that he

responded on the evening of July 23 to areglarding a domestic disturbance on Jenny Lynn

1 “CT” refers to the Clerk’s Transcript on Appeal, Lodged Doc. 1.
2 “RT” refers to the reporter'sanscript on Appeal, Lodged Docs. 2 & 3.
% This summary is based on the couirdependent review of the trial record.
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Way. Officers were already on the scene whearheed, and he was informed that one of the

involved parties was being detained. Officegaan spoke to Shoua Yang, who was sitting
the open garage of a neighbor. Ms. Yang had baeng and appearedrafd. She had bruises
and scratches all over her faaed bruises were also visible bar arms, legs, knees, shoulder
and back. Photographs of Ms. Yang’s injurese introduced into evidence. Ms. Yang told
Officer Daguman that one bruise had been caused by petitioner hitting her with a metal pg
Another injury was the result petitioner grabbing her by the sttap and trying to rip her bra
off.

Ms. Yang's account to Officer Daguman was dlatonological or cohesive. She was
crying, speaking fast, and “all over the placetesounting what wagoing on between herself

and the petitioner. Officer Daguman thouglattbhe was probably under the influence of

methamphetamine, but she responded appropriatelyeastions and her answers made sense|.

Ms. Yang said that she had been in a datifegiomship with petitionefor two years, and

had lived with him for about a year. The incidérdt precipitated the 911 call on July 23 began

when Yang entered the garage of their houseyevpetitioner was. Petitioner called Yang ove

but she refused to go to him. Petitioner became angry, walked over to Yang, grabbed her
shoulder and tried to choke her. Ms. Yang brokayaand left the house. She returned later,
as she approached the house petitioner came after her. When she saw him she fled in th
direction, to the neighbor’s house.

The incident involving her brarsip had occurred three dagarlier. On that previous
evening petitioner had also lhiér over the back dhe head and shoulders with two wooden
chairs. Ms. Yang reported that numerous occasions petitiomad used handcuffs to secure
her against her will to a car seat or other autcsgh#t were inside the house. Petitioner had
struck her with a fist on numerous occasions.tl@nnight of July 22, petitioner had hit her wit
a metal pole. That same night, she was wakéwoedsleep by petitioner using a 12-inch knife
slash into the bed where shesnsdeeping. Photographs oétmattress were entered into
evidence. Ms. Yang said that petitiotied pointed a gun at her on both th& aad the 2%

On an unspecified date or datpstitioner had told her that if sheft the residence or called the
3
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police, he would kill her. Ms. Yang feared forlsafety. She said th#dtere were guns and a
machete in the house.

At some point after initially speakingitit Ms. Yang, Officer Daguman went into
petitioner’s residence argw car parts including bumpers dnatket seats in the family room.
Handcuffs were found in the bedroom that fo@tier shared with Yang. Officers also found a
metal pole, firearms, a knife, and a machete.

Officer Brandon Holly testified that whdre arrived at the Jenny Lynn Way address,
petitioner was being detained by other officers on the sidewalk outside the house. Petitior
placed into the patrol vehicle immediately upos duirival. Officer Hy made contact with
petitioner, and Officer Daguman talked to Shdiamg. It was OfficeHolly’s impression that
Ms. Yang was possibly under the influence otmaenphetamine and that petitioner, who was
calm, was possibly “coming down.” Ms. Yang gasrmission for Officer Holly to search the
residence. In various locations withirethouse he found two handguns, ammunition, a “sam
style knife,” a machete, handcuffs, and a metag¢ pdlls. Yang said thagtetitioner had hit her on
the back and shoulders with the metal pdée identified one of the handguns as the gun
petitioner had pointed at her.

Officer Holly questioned petitioner as he satha back of the paif vehicle. After
waiving his Miranda rights, pettdner said that he and Ms. Yahagd lived together at the house
for seven or eight months, and both used methataptiee on a regular basis. Petitioner said
that Ms. Yang had videotaped him and liedhitm, and that he had responded on numerous
occasions by hitting, slapping, punching and haffohguher. He admitted having pointed a gu
at her many times. He stated repeatedlylibdbved Ms. Yang and had not been trying her h
her on these occasions, but was just trying to getiohialk to him. Ms. Yang never fought bac
or physically assaulted him. Petitioner saiaktbn the previous night he had hit Ms. Yang,

stabbed the bed next to where stas lying, and handcuffed heraehair against her will. He

said that he was not trying to hurt her, but wasgyo scare her so that she would talk to him.

He had pointed a loaded gun at her on theipuswnight, but did natecall whether he made

verbal threats. A week earlier he had threataaddl her if she ever left him. He denied
4
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striking her with the metal pole-e stated that on the day of July 23 there had been no
altercation, but that Ms. Yang hagh out of the house and he haddrto get her to come back.

Ms. Yang did not testify.

2. Defense Case

Petitioner’s father, Bien Lam, testified thatJuly of 2011 he was living part-time with
petitioner and Ms. Yang in ¢hhouse on Jenny Lynn Way. Hevaeewitnessed any violence
between petitioner and Ms. Yang, or saw him r@stnar with handcuffs. He never heard any
threats, and Ms. Yang never told him that slag being hurt. Sometimes the elder Mr. Lam
would find Ms. Yang crying, but sheould not tell him why. Sontenes she talked out loud to
herself as if she was talking amother person, but no one was there.

C. Outcome

On April 27, 2012, the jury found petitioner guilty on all counts. CT 234-35. Judgment

and sentence were pronounced on August 8, 2QT2274. Petitioner wasentenced to a prisof
term of five years and four months. Id.

I. Post-Conviction Proceedings

Petitioner timely appealed, and the Califor@iaurt of Appeal affirmed the judgment of
conviction on December 10, 2013. Lodged DocTlie California Supreme Court denied revi
on April 9, 2014. Lodged Doc. 11. The instant federal petition, dated April 28, 2014, was
docketed on August 12, 2014. ECF No. 1.

STANDARDS GOVERNING HABEAS RELIEF UNDER THE AEDPA

28 U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Ag

1996 (“AEDPA”), provides in relevant part as follows:

(d) An application for a writ of haas corpus on beli@f a person

in custody pursuant to the judgmeofta state court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unléise adjudication of the claim —

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
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State court proceeding.

The statute applies whenever the state court has denied a federal claim on its meri

whether or not the state court explainedetssons._Harrington v. Richter, 131 S. Ct. 770, 781

(2011). State court rejection affederal claim will be presumed to have been on the merits
absent any indication or stateM@rocedural principles to thentrary. _Id. at 784-785 (citing
Harris v. Reed, 489 U.S. 255, 265 (1989) (presuwnpiif a merits determination when it is
unclear whether a decision appearing to rest deréé grounds was decided on another basis
“The presumption may be overcome when thereason to think some other explanation for t

state court's decision is meolikely.” 1d. at 785.

The phrase “clearly established Federal law8 2254(d)(1) refers tthe “governing legal

principle or principles” previouy articulated by the Suprent@ourt. Lockyer v. Andrade, 538

U.S. 63, 71-72 (2003). Only Supreme Court precéthay constitute “clearly established
Federal law,” but courts may lod& circuit law “to ascertain wdther...the particular point in

issue is clearly established by Supreme Coratedent.”_Marshall \Rodgers, 133 S. Ct. 1446

1450 (2013).
A state court decision is “contrary to” ctaestablished federal law if the decision

“contradicts the governing law set forth in [tBapreme Court’s] cases.” Williams v. Taylor, 5

U.S. 362, 405 (2000). A statewrt decision “unreasonably ap@idederal law “if the state
court identifies the correct rule from [the Seipre Court’s] cases but t@asonably applies it to
the facts of the particular statagumer’s case.”_ld. at 407-08. istnot enough thdhe state cour
was incorrect in the view of the federal habeawsrt; the state court dsodn must be objectively

unreasonable. Wiggins v. Smjt539 U.S. 510, 520-21 (2003).

S,
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Review under § 2254(d)(1) is limited the record that was before the state court. Cullen

v. Pinholster, 131 S. Ct. 1388, 1398 (2011). The queatitms stage is wdther the state court
reasonably applied clearly establidifederal law to the facts befate Id. In other words, the
focus of the § 2254(d) inquiry is “on what at&t court knew and did.Id. at 1399. Where the
state court’s adjudication is set forth in a reasa@dion, §2254(d)(1) reviewe confined to “the
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state court’s actual reasoningfid “actual analysis.” Frantz v. Hazey, 533 F.3d 724, 738 (9l

—

Cir. 2008) (en banc).

Relief is also available under AEDPA where 8tate court predicatéts adjudication of

a claim on an unreasonable factual determination. § 2254(d)(2). The statute explicitly limjts this

inquiry to the evidence that was before theestaturt. _Id. An unreasonable determination of
facts exists where, among other circumstancessttite court made its findings according to a
flawed process -- for example, under an incoriegal standard, or where necessary findings
were not made at all, or where the state courtdatid consider and weigh relevant evidence that
was properly presented to it, or where petitiomas denied the opportunity to present evidencge.

See Taylor v. Maddox, 366 F.3d 992, 999-1001 (9th,&ert. denied, 543 U.S. 1038 (2004). |A

factual conclusion can also be substantively unreasonable where it is not fairly supported py the

evidence presented in the state proceedireg, &9., Wiggins, 539 U.S. at 528 (state court’s
“clear factual error” regardingontents of social servigecords constituted unreasonable
determination of fact).

To prevail, a habeas petitioner must esshlhe applicability obne of the section

2254(d) exceptions and must also affirmativegyablish the constitwthal invalidity of his

D
o

custody under pre-AEDPA standards. Frantz, 38 at 735-36. There is no single prescribs
order in which these two inquiriesust be conducted. Id. at 736-37.
DISCUSSION

l. Petitioner’s Allegations and Raent State Court Record

Petitioner’s sole claim is that his rights untlee Confrontation Claae were violated by
admission of Shoua Yang's out-of-court statemémtSfficer Daguman Officer Daguman'’s tria

testimony about those statements is sunmadrabove and need not be repeated here.

Prior to trial, the superior court conducttiearing pursuant to Cal. Evid. Code 8§ 402|and

ruled that the statements werearaskible. At the hearing, Officédaguman testified in pertinen

part as follows:

4 RT 19-42.
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On the evening of July 23, 2011, Officer Daguman responded to a call involving a
domestic dispute. When he arrived at the scether officers were already there. Officer
Daguman contacted Ms. Yang, who was in thenogarage of a neighbor’'s home. She was
“distraught,” “crying,” “shocked,’and appeared fearful; this deamor did not change during the
course of the ensuing conversatiois. Yang said that her boyfriend “had just recently choked
her and was going after her.” RT 20. The chgkiad happened just before Officer Daguman
got there. Ms. Yang explaide¢hat she had broken away from the chokehold and left the
residence, but when she had tried to returripeér chased her. Ms. Yang was crying and upgset
throughout her explanation of what had happer@fiicer Daguman “just asked her what was
going on, and she indicated that, that she wasglshoked by Mr. Lam and that the abuse — she
had been abused in the pastd it started around Jul{' 4f 2011.” RT 22.

During this conversation Officdbaguman was aware that petiter had been detained in
a patrol car, but he did not rgléghat information to Ms. Yang.

As soon as Officer Daguman contacted Msng,ehe noticed multiple visible injuries on
her body. She said that the injuries on terusders had been caused by petitioner grabbing her
by her bra strap and hitting her with a metal pdiée assault with the metal pole had happened
the day before. Three days earlier, petitioner @nted a gun at her head. The gun was in the
house where Ms. Yang lived with petitioner.

Based on this information, Officer Dagumalotained Ms. Yang's consent to search fo

firearms, and he and other officers went intoltbase. They located a gun, a 12-inch knife and a

pair of handcuffs

Officer Daguman spoke with Ms. Yang a second time after the search. This conversatior

happened twenty to thirty minutes after thetfonse, in the driveway ofang’s and petitioner’s
residence. Ms. Yang had “calmed down a liti but was still crying. RT 27. Officer

Daguman spoke to her in order “to clarify s&wry.” RT 27. He asked follow-up questions

> Although Officer Daguman suspected Yang wader the influence of methamphetamine, He
thought based on experience that distress and rapid speech want solely attributable to
drugs. RT 28.

8
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occasioned by the search, including whether there a@ditional weapons in the house. RT 28.

Ms. Yang then identified the location of the nigtale and machete. She reported that petitioner

had used the handcuffs to secure her to vepaits, and the 12-inch Ka to slash the mattress
while she slept. Ms. Yang also said at some ghattpetitioner had threated to kill her if she
called the cops or left the residence.

[l The Clearly Established Federal Law

The Sixth Amendment provides that “[i]fl ariminal prosecutions, the accused shall

enjoy the right to . . . be confronted with th#nesses against him.” The Confrontation Clause

prohibits the admission of testimonial out-afuct statements by non-testifying individuals.

Crawford v. Washington, 541 U.S. 36 (2004). Nbhahrsay implicates the core concerns of

Confrontation Clause; éhdispositive question is wheth&e statement is “testimonial.”
Crawford, 541 U.S. at 51. A statement is naimt@snial “when made in the course of police
interrogation under mtumstances objectivelndicating that th@rimary purpose of the
interrogation is to enable jace assistance to meet an ongoing emergency.” Davis v.
Washington, 547 U.S. 813, 822 (2006). A statengetg@stimonial, in contrast, when “the
circumstances objectively indicate that thereassuch ongoing emergency, and that the prim
purpose of the interrogation is to establish @vprpast events potentiatrelevant to later

criminal prosecution.”_Id.; see also Hammorndiana, 547 U.S. 813, 829-32 (2006) (decide

together with Davis, and reachingpmsite result on contrasting facts).

As the Supreme Court clarified in Michigan v. Bryant, 562 U.S. 344, 370 (2011):

[W]hen a court must determine whether the Confrontation Clause
bars the admission of a statementratl, it should determine the
‘primary purpose of the interrogan’ by objectivey evaluating the
statements and actions of the partethe encounter, in light of the
circumstances in which the interrogation occurs. The existence of
an emergency or the parties'rgeption that an emergency is
ongoing is among the most importacitcumstances that courts
must take into account in determining whether an interrogation is
testimonial because statements mam@ssist police in addressing
an ongoing emergency presumably |#ok testimonial purpose that
would subject them to theqaeirement of confrontation.

Confrontation Clause violatns are subject to harmlegsog analysis under Chapman v

California, 386 U.S. 18 (1967). DelawareVan Arsdall, 475 U.S. 673, 684 (1986).
9
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The State Court’s Ruling

This claim was raised on direct appelBecause the California Supreme Court denied

discretionary review, the opinion tife California Court of Appeaonstitutes the last reasonec

decision on the merits and is the subject of halmasw in this court._See YIst v. Nunnemake

501 U.S. 797 (1991); Ortiz v. Yate704 F.3d 1026, 1034 (9th Cir. 2012).

The Court of Appeal identified the applicable legal principles as those set forth in

Crawford, Davis, and Hammon. Lodged Doc. 7 &t @t then ruled in pertinent part as follows

Defendant contends all of the victim’'s statements to Officer
Daguman were testimonial arghould not have been admitted
absent an opportunity to coafit and cross-examine her because
“the statements were not necegs@o respond to a currently
occurring emergency,” inasmuch tey related to events that had
already occurred, and were made while defendant had been
detained.

To be sure, some factors suggstsitements made during both the
first and second conversationstween Officer Daguman and the
victim could be viewed as testimonial: the threats, assault and
injury reported by the victinhad already occurred and defendant
was at least temporarily detained in a patrol car at the scene. But
objectively viewing the totality othe circumstances, we conclude
the primary purpose of Officer Qaman’s first conversation with
the victim while she was insidegmeighbor’s garage was to “deal
with a contemporaneous emergency, such as assessing the situation
[or] dealing with threats ....” Rgople v. Romero (2008) 44 Cal.4th
386, 422;Cage, supra, 40 Cal.4th at p. 984.) The victim ran
crying to her neighbor that defeéant was “gonna kill” her; the
neighbor saw defendant in angand he twice called the police.
Responding to the 911 calls, Dagan confronted an obviously
distraught woman whavas crying and afraid, had begged her
neighbor to call police, and wasiding inside the neighbor’s
garage. (cfBanos, supra, 178 Cal.App.4th at p. 497.) The victim
had bruises and scratches all owsdre was shocked, confused, and
fearful. When asked what “was going on” with defendant, the
victim related that she had besuffering fairly continuous abuse at
defendant’s hands for three daysd he had pointed a gun at her,
handcuffed her against her will, triemlchoke her just that morning,
and threatened to kill her if sheft the house or called the police.
(SeeSaracoglu, supra, 152 Cal.App.4th pt 1597 [one of the chief
reasons theSaracoglu court found the victim's statements
admissible in that case is becatise defendant had threatened to
kill the victim if she went to the police, meaning the “emergency
was ongoing”].) In light of the victim’s demeanor and visible
injuries and defendant’s threats, Daguman--- as the officer
responding to a 911 call of a posgiliolent domestic dispute in
progress---sought to “assess the ditun, the threat to [his] own
safety, and possible danger tce tpotential victim” and “[s]uch
exigencies mayoften mean that ‘initial inquiries’ produce

10
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nontestimonial statements.’'Ddvis, supra, 547 U.S. at p. 832 [165
L.Ed.2d at p. 243].) The victim’'statements about how she was
injured and threatened, and whatapons remained at defendant’s
disposal represented nontestinanfcr[ies] for help” and “the
provision of information enablingfficers immediately to end a
threatening situation.” (Cfd. at pp. 830, 832 [165 L.Ed.2d at pp.
242, 243].)

In our view, however, circumstaes changed somewhat during the
20 or 30 minutes that elapsed beem Officer Daguman’s first and
second conversations with the victim. The victim was calmer
during her second conversatiorittw Daguman, which occurred
while the victim stood outside the house she shared with defendant,
and she likely then could have seen that defendant was inside the
patrol car. As the Supreme Court recognizedDavis, the
dynamics present in any investiyat situation can change and “a
conversation which begins as atemogation to determine the need
for emergency assistance ... [may] ‘evolve into testimonial
statements,’ once that purpose has been achiev&hVis( supra,

547 U.S. at p. 828 [165 L.Ed.2d at34.1).) Daguman testified that

his second conversation with the victim occurter officers
searched the house for weaponghwier consent and found a gun,
handcuffs and the knife defendant had used to stab the bed where
the victim lay. At that point, Dpuman sought to have the victim
“clarify her story” but he did noindicate what points required
“clarification” or what, if any, dhrification the vttim may have
given: Daguman testified only thiaé asked her about the presence
of additional weapons in the house he might secure them, and
she told him that the metal pole and the machete could be found in
an upstairs closet. At that paginhe initial emergency had passed
(cf. Hammon, supra, 547 U.S. at pp. 820-821, 830 [165 L.Ed.2d at
pp. 236, 242)). The victim's statements during her second
conversation with Daguman were not “a cry for help nor the
provision of information enablingfficers immediately to end a
threatening situation, [therefore] thect that they were given at an
alleged crime scene and were ‘initial inquiries” did not render
them nontestimonial. [fn.4] (SdRavis, supra, 547 U.S. at p. 832
[165 L.Ed.2d at p. 243].) Because defendant had no opportunity to
cross-examine the victim about her statements to Daguman during
their second conversation, Daguman should not have been
permitted to testify about them at tsa [fn. 5] (Cf. Davis, at p.

821 [165 L.Ed.2d at pp. 236-237].)

[fn.4: Officer Daguman’s notes ¢ifis conversation with the victim

do not distinguish what she samuring the first and second
conversations and defendant makes no attempt to distinguish
between statements made over time by the victim to Daguman.
Rather, he declares all of therastimonial and argues the court
erred in admitting all of them. Astated above, we reject that
analysis: The evidence showeddbanan’s primary purpose in his
first conversation with the victim was to render assistance and
determine “what was going on” between the victim and defendant.
That the victim’'s response was “all over the place” and included
some information about whhad happened rather than “what was

11
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happening” does not render heitiad conversation with Daguman
testimonial.]

[fn.5: Because we find that thactim’'s statements to Officer
Daguman during their first convaation were nontestimonial and
thus properly admitted through his testimony at trial, we need not
address defendant’'s claim in Hwsief and during oral argument
that, if all of the victim’s stateents are excluded, there remains no
evidence to establish the corpidicti of the counts underlying his
convictions for false imprisonmgnbrandishing a firearm, and
simple assault.]

We nonetheless conclude that any error resulting from allowing
Officer Daguman to testify abouhe victim’s statements to him
during his second conversatisras harmless beyond a reasonable
doubt. (Cf.Cage, supra, 40 Cal.4th at pp. 991-994 [finding
erroneous admission of testimonial hearsay harmless beyond a
reasonable doubt].) The victim’s second conversation with Officer
Daguman on the sidewalk outside her house appears to have
concerned the location inside the house of the metal pole and the
machete. The jurors had alredwsard about defendant’s having hit
the victim with the metal pole dnhis fists through the victim’s
nontestimonial statements tdDaguman during their first
conversation. And jurors learnedaaib the other events that formed
the basis of the charges from dedant’s own admissions to police:
Defendant admitted hitting the Wim, slapping her, punching her,
handcuffing her against her wilhointing a loadedhandgun at her

as they argued, stabbing the bed while she lay in it to scare her, and
threatening to kill her. Defendts version of events differed
chiefly from the victim’s in his claim that he did not do these things
because he wanted to hurt her, Ibetause he was “trying to get her

to speak to him” or out of possible jealousy.

Accordingly, we conclude any errattributable to the admission of

testimonial statements by thectim to Officer Daguman during
their second conversation wagméess beyond a reasonable doubt.

Lodged Doc. 7 at 9-13.
V. Review Under 28 U.S.C. § 2254

A. Deference to the State Court's Factual Determinations

1. The Presumption of Correctness Under § 2254(e)(1)

In his Reply, petitioner conttssthe accuracy and completea®f the California Court of]

Appeal’s statement of the factSee ECF No. 15 at 8-11. The stappellate court’s recitation ¢

® Dissenting in part, Justice Hull would havédhinat the statemenadicited in the second
conversation were non-testimonial because nbthfor the purpose of locating and securing
weapons in order to neutralize any remairdagger. Lodged Doc. 7, separately paginated
opinion following majority opinion.
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the facts is presumed correciess petitioner rebuts that presumption with clear and conving

evidence._Slovik v. Yates, 556 F.3d 747, 749 n. 1 (9th Cir. 2009); 28 U.S.C. § 2254(e)(1).

Petitioner disputes four factuassertions in the Californiao@rt of Appeal opinion. First
petitioner disputes thessertion that OfficeDaguman did not tell Ms. Yang that petitioner was
already detained when he inllyaquestioned her in the neight®garage. Petitioner argues in
this regard that “the record is silent as toettter the officer did or did not tell the victim that
petitioner had been detainedfiat “common sense indicatestihe would have” done so; and
that because the garage door was open, Ms. Yand bauk seen petitionar the patrol car.

ECF No. 15 at 9-10. Second, based on thees@asoning, petitionéisputes that the

circumstances of Officer Daguman’s first amg¢@nd conversations witfls. Yang were different

from each other, specifically ihat Yang was able to obsenpetitioner’s detention only during
the second conversation which took place in fajretitioner’s house. Id. at 10. Third,
petitioner challenges é¢hstate court’s underlying distinctitvetween a first conversation and a
second conversation, on grounds @é#icer Daguman testifiede could not specify which
statements were made during which conversatidnat 10-11. Fourtipetitioner objects to the
characterization of Yang’s inifidemeanor as “distraught,” tiog that Officer Daguman had
testified he believed her demeanor wasrsult of drug intoxiation. 1d. at 11.

Petitioner’s contentions are, @ssence, arguments abouw torrect inferences to be
drawn from the evidence or tkerrect conclusions to be dradimom conflicting evidence. On
habeas review, even without reference to ABBFeightened deference requirements, it is
axiomatic that all permissible factual disputed arferences must be resolved in favor of the

prosecution._See Juan H. v. Allen, 408 F1262, 1266 n.1 (9th Cir. 2005) (citing Jackson v.

Virginia, 443 U.S. 307, 326 (1979)). Although petitioner makes legitimate arguments abot
conclusions which are best supported by the egglemeither his arguments nor the portions ¢
the record on which he relies constitute “claad convincing evidenceufficient to rebut the
presumption of correctness. Nor does petiti@ueluce or proffer any extra-record evidence
which might rebut the presumption. Accordinglyis court must presume the correctness of {

facts as recited by the California Court of &gys, subject to chalige under § 2254(d)(2).
13
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2. Objective Reasonables® Under § 2254(d)(2)

Petitioner contends in conglory fashion that the decision of the California Court of

Appeal was based on an unreasonable determinatiactsfin light of the record evidence. EC

No.15 at 12. The state court’s analysis of taffontation Clause issus predicated on its

finding that there were two distinct conversas between Officer Daguman and Ms. Yang, the

first of which took place under circumstancedahirendered Yang's statements non-testimon
because made in response to questioning regarding a contemporaneous emergency. Se¢
10-12. As previously noted, petitioner denies thate were in fact tavdistinct conversations,
and that the circumstances offidér Daguman’ inquiries changed in any way material to the

Confrontation Clause analysis.

For the same reasons that petitioner’s challéagke state court’s factual findings does

not rebut the presumption of correctness ugd2254(e)(1), it does naistablish objective
unreasonableness under 8§ 2254(d)(2). Petitioner argues why differemaefeasnd conclusion
should have been drawn from the evidencehlastnot explained how or why the Court of
Appeal’s statements of fact are “objectivalyreasonable” within the meaning of AEDPA.
Petitioner makes no showing that the statetamade its factual findings according to an
incorrect legal standard, or failed to make neagdsadings, or that thetate court failed to
consider relevant evidence, denied petitioner an opportunity to present evidence._See Tay
366 F.3d at 999-1000 (discussing circumstamticasmight demonstrate an unreasonable
determination of facts). Nor does petitioner identify any material statements of fact that ar
directly and unequivocally contradicted by teeord. _See Wiggins, 539 U.S. at 528 (finding
unreasonable factual determination where state auarepresented contents of social service
records).

Officer Daguman'’s trial testimony does rab¢arly lay out te chronology of his
interactions with Yang. At trial, the officer did not digfuish between two separate
conversations, although his testimony did indi¢h# the search of petitioner’s residence
followed some of Yang's statements to him @nelceded others. See e.g., RT 120. Howevel

trial court’s ruling on the admissibility of Yargjout-of-court statements, which the Court of
14

ial

> supr

(%)

lor,

, the




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Appeal reviewed, was based on testimony adducadedtrial hearing psuant to Cal. Evid.
Code § 402. RT 19-55. At the 8§ 402 hearing, c@ffiDaguman expressly testified that there |
been two conversations: antial conversation upon $iarrival at the nghbor’s garage, and a
second conversation twenty tartih minutes later, in frondf the house where petitioner and
Yang lived. RT 20, 24-25. The initial searchtloé residence took place in between the two
conversations, and was based on Yang's consent. RT 25.

Officer Daguman separately described Yang's demeanor during each of the two
conversations. RT 20, 25. During the first inti@n she was “distraugfi “crying,” “shocked,”
and fearful; her demeanor did rattange during the course of tlzainversation. RT 20. She w
calmer during the second comsation, though still crying. RZ7. Although Officer Daguman
suspected Yang was under the influence of amffhetamine, he thought based on experieng
that her distress and rapid speech were not satgliputable to drugsRT 28. Officer Dagumar

initiated the first conversation by askinghfat was going on,” to which Yang responded by

describing the immediately preceding events ¢theking incident and petitioner’s pursuit of he

as well as prior recent events including theahpole and bra strap incidents and petitioner

having put a gun to her head. RT 22-24. 3&eond conversation involved follow-up questio
occasioned by the search, including whether there agditional weapons in the house. RT 2
Officer Daguman specified that he spoke with Ms. Yang the second time after coming out

house, in order “to clagfher story.” RT 27.

The evidence presented at the § 402 proogegliovides a reasonable basis for the state

court’s finding that there were tnseparate conversations, andtfee distinctions it identified
between the statements made by Yang before amdthé search of tHeouse. Accordingly, the
state court did not base its resolution of@mnfrontation Clause alm on an objectively
unreasonable determination of facts, and 8§ 22852 does not provide an avenue for relief.

B. Reasonableness of the Statmu@'s Legal Determinations

1. The State Court’s Conclusion That Thiest Statement Was Non-testimonial

a. The “Contrary To” Clause of 8§ 2254(d)(1)

The California Court of Appedleld that the statemens. Yang made during her first
15
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conversation with Officer Daguman were non-testimal, and therefore not admitted in violatic
of petitioner’s confrontation rights. Petitioner agguirst that this legal conclusion is “contrary

to” the holding in Hammon v. Indiana, supra, and therefore does not bar federal habeas rg

See § 2254(d)(1). A federal habeas court mayeifise writ under the “contrato” clause if the
state court applies a rule diffetdrom the governing law set fbrin the U.S. Supreme Court’s
cases, or if it decides a case differently ttrenSupreme Court has done on a set of materiall
indistinguishable facts. Bell v. Cone, 535 U.856694 (2002). Petitioner contends that the f
of his case are “materially indistinguishabledrft Hammon, and thatelstate court opinion is
thus “contrary to” that authority.

In Hammon, the Supreme Court held that a statement given by a domestic violence

lief.

y

acts

victin

to police at the scene of the crime was testimdor Confrontation Clause purposes. Petitioner

emphasizes that in Hammon, like thetant case, the statemenissue was given in response
police questioning after the alleged assault was aad while the alleged victim was safe and
under police protection. Other material facts, @eer, distinguish Hammon and this case. In
Hammon, police responded to a report of a domekspute and contacted a woman who insis
that everything was fine. 547 U.S. at 829-30¢ Vittim was not seefkg aid, and her eventual
narrative of past events “was delivered at soemeove in time from the danger she described
Id. at 832. The officer had her sign affidavit in order to presex her statements for evidentig
purposes._ld. at 820. These circumstances stacwhinast to the instant case, in which police
arrived to find Ms. Yang in overt distress, expressing ongoing fear for her life, and actively
seeking aid. Her explanationwhat had happened, includingess immediately prior to the
officers’ arrival and in the preceding days, wagegiin explanation of the current situation.
These distinctions compel therlusion that the state courtssolution of the Confrontation
Clause issue was not “contrary to” Hammwithin the meaning if 8 2254(d)(1).

b. The “Unreasonable Applicatn " Clause of § 2254(d)(1)

Petitioner argues further that the statert unreasonably applied Davis and Hammon.

For the reasons that follow, this court disagrees.

In the companion cases of Davis d@mmon, 547 U.S. 813, the Supreme Court
16
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identified several factors that distinguish testimonial from non-testimonial statements; it de

however, to establish any briglme test. _Davis involved admission of a 911 call, which the

Court found non-testimonial becausade for the purpose of seagiemergency assistance. Id.

at 827. The declarant was reporting eventbag were actually happening, rather than
describing past events. Id. The inforroatrelayed was “necessary to be ablectolve the
present emergency, rather than simply to learrwhat had happened in the past.” Id. And th
statements were made informally, over the ghoather than in response to structured

guestioning at a police station as in CrawfortMashington, supra.dl The court concluded

from these circumstances that “the primarypmse” of questions asked by the police dispatcH
“was to enable police assistarioemeet an ongoing emergencythar than to develop evidencs
of completed crimes. Id. at 828.

In Hammon, as discussed above, the Sup@mat found the statements of a victim to
police, in response to questionialgout past events and in thesabce of any apparent emerge
or ongoing threat, to be testimonial. THeaer in Hammon acknowledged that he was
investigating past acts and déemng evidence._ld. at 829, 830. The circumstances that we
most heavily in the Court’s assessment weretti@victim’s statements were not a cry for hel
nor the provision of information enabling officerseiod a threatening situation; in that context
was immaterial that that the statements wevergat the alleged crime scene and in responssg
“Initial inquiries” ratherthan subsequent investigation. 1d882. However, the Court was als(
careful to note that under other circumstances, reggdngnitial inquiriesat the scene of a crim

could be non-testimoniaIJa.ln other words, victim statements to officers at the scene, ratk

’ “Although we necessarily rejettie Indiana Supreme Court’s implication that virtually any
‘initial inquiries’ at the crime scene will nbe testimonial [...] we do not hold the opposite --
thatno questions at the scene will yield nontestinabanswers. We hawaready observed of
domestic disputes thabffficers called to investigate . need to know whom they are dealing
with in order to assess the sition, the threat to their ownfsty, and possible danger to the
potential victim.” Hiibel, 542 U.S., at 186 [...]. Such exigencies roéign mean that ‘initial
inquiries’ produce nontestimonial statements. Butases like this one, where Amy’s stateme

were neither a cry for help nor the provisiorirdbrmation enabling officers immediately to end

a threatening situatn, the fact that they were given atalleged crime scene and were ‘initial
inquiries’ is immaterial._CfCrawford, supra, at 52, rj...].” Hammon, 547 U.S. at 832.

17

clined

e

er

\1*4

NCy

ghed

O

, it

to

e

er

nts




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

than on the phone to a 911 dispatcher as in Daag, in light of the circumstances as a wholg be
non-testimonial, particularly they involve a cry for help gorovide information that enables
officers to assess or endhaeatening isuation.

The facts of the present case fall betwd#enpoles of Davis and Hammon. The

statements were given at the scene to anesfAnd addressed past events, as in Hammon, byt
were made by a person seeking emergency asseséann Davis. Petitioner argues that the
emergency had passed by the time that Officer Daguman spoke to Ms. Yang, because nojassal
was in progress and petitioner was already detained in a patrol caiis &lperfectly valid
argument, and another court might have concluagtethat basis that Ms. Yang’s statements were
testimonial. This does not mean, however, thati objectively unreasoble of the state court
here to conclude otherwise.

In distinguishing testimonial from non-testimonial statements, the most important factor is
the “primary purpose” of the interrogation. iy 547 U.S. at 822. That purpose must be
determined by evaluation of alld@ltircumstances, including thetions and statements of all
parties. _Bryant, 562 U.S. at 370-71. The Sugr€uurt has distinguisbdéetween statements
elicited by an officer seeking to determine (aPavis) “what is happengi and those elicited tg
determine (as in Hammon) “what had happened.Vi©)®47 at 830. Here, the evidence at th¢ §
402 hearing was that Officer Daguman had d94s. Yang “what was going on.” RT 22. That
is an open-ended question about “what is hapgehiAlthough some of Ms. Yang's subsequgnt
statements involved past events, the record supports an inference that those statements Wwere
I
d

volunteered in order to provide context for tirenediate situation and explain Ms. Yang’s lev

[12)

of fear and distress, as well as the source oinpanies. Officer Daguman testified that Yang ¢

174

not report events in chronologlaader, but responded to “what[’s ...] going on” with a jumble
of things that had just happened and thingshhdthappened a few dgyviously. It was not

objectively unreasonable of the st@burt to conclude thatffcer Daguman’s primary purpose
was to figure out what was then happening agal dith a contemporaneous emergency. Despite
the fact that petitiomewas already detained, respondinga#fs could not know the nature or

extent of the threat to Ms. Yang or to puldafety until after they figured out “what was going
18
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on.” That is precisely what Officer Daguman did.

Petitioner is correct that éhstrongest similarities beégn his own case and Hammon are

that the altercation was no longeiprogress at the time of theastments, and that the declaraj
was separated (and thus protecteoin her alleged assailanBut the U.S. Supreme Court has
never said that the distinction between testimomdlr@on-testimonial statements is determine
by a stop-watch, or that any particular factodispositive. In light of the totality of

circumstances presented here, the state coustéuteon of petitioner’s confrontation claim is

debatable, but not objectively unreasonal8ee Yarborough v. Alvado, 541 U.S. 652, 664

(2004) (habeas relief precluded where “fairminfledsts could disagreadn correctness of state
court’s decision).

For these reasons, CalifoanCourt of Appeal did nainreasonably apply clearly
established federal law in concluding ttieg statements made during Ms. Yang's first
conversation with Officer Dpuman were non-testimonial.

2. The State Court's Conclusion THatmission Of The Second, Testimonial

Statement Was Harmless

The state appellate court found that the judbe had erred in admitting evidence of thg

second conversation between Officer DagumahMs. Yang, because those statements were

testimonial within the maning of Davis and Hammd&nThe appellate court held, however, thd

the error was harmless beyond a reasonable d@bhabeas review, the question becomes
whether the state court’s harmless-error datation was objectively unreasonable. Frye v.
Pliler, 551 U.S. 112, 119 (2007).

The California Court of Apgal applied the correct “hatess beyond a reasonable doul

8 This conclusion was based on the passagenefaind containment of the initial threat, Yang
somewhat calmer demeanor, and the fact@iate Daguman was questioning Yang further ir
order to “clarify her story.” These circurastces, in the state court’s view, moved the
conversation over the line from emergency resportsanvestigative territory. That conclusio
iS not unreasonable.

® Petitioner does not expressly challengehifienless error finding under § 2254(d)(1). Rathe

he argues prejudice from admission of all the Ystagements, taken as a whole. ECF No. 15
24-28. The court nonetheless addresses the Bstause petitioner’s pleadings, liberally
construed, could be reaaol raise the issue.
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standard,” which governs federal constitutional errors. _See Chapman v. California, 386 U

24 (1967). The state court bdsts harmless error finding dhe observation that the second
conversation primarily involved the location irethouse of the metal pole and machete; juror
learned independently from Yang's earlier non-testiral statements thaetitioner had hit her
with the pole and with his fists. Moreovertigener “admitted hittinghe victim, slapping her,
punching her, handcuffing her against her willintiag a loaded handgun at her as they argue
stabbing the bed while she lay inatscare her, and threatening to kill her.” Lodged Doc. 7 a
It was not objectively unreasonable of the statgricto conclude that the error was harmless i
light of defendant’s admissioms police and the informatioroatained in the non-testimonial
Yang statements.

CONCLUSION

For all the reasons explained above, the state<alenial of petitioner’s claims was no
objectively unreasonable withindhmeaning of 28 U.S.C. § 2254(d). Accordingly, IT IS
HEREBY RECOMMENDED that the petition fevrit of habeas corpus be denied.

These findings and recommendations are suedtti the United States District Judge
assigned to the case, pursuarn provisions of 28 U.S.C. 8636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitionerfiles objections
he shall also address whether ditieate of appealability should issue and, if so, why and as
which issues. See 28 U.S.C. § 2253(c)(2). Anyrapthe objections side served and filed
within fourteen days after seod of the objections. The partieg advised that failure to file
objections within the specified time may waive tlyht to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: June 5, 2017 . -
728 P &(ﬂah—t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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