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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RAMON VILLALOBOS, No. 2:14-cv-1966-MCE-EFB P
Petitioner,
VS. FINDINGS AND RECOMMENDATIONS
FRED FOULK,
Respondent.

Petitioner is a state prisenproceeding without counsglth a petition for a writ of

c. 32

habeas corpus pursuant to 28 U.S.C. § 2254. Themhas been referred to the magistrate judge

pursuant to 28 U.S.C. § 636(b)(1) and LocaleRa02. Petitioner challenges a judgment of

conviction entered against him on Septembel0&2 in the Shasta County Superior Court on
charges of: (1) possessiofimarijuana for sale pursuant to Cal. Health & Saf. Code § 11359
transportation of marijuana puesut to Cal. Health & Saf. Ce § 11360; and (3) misdemeano
possession of a switch-blade knife pursuant to Be2nal Code 8§ 21510. He seeks federal hal
relief on the following grounds: (1)ettrial court violated his rightt present a complete defen:s
when it refused to allow his mothtr testify about his role as herimary caregiver; (2) the trial
court violated his right to presea complete defense when it refdge allow his cannabis expe
to testify; (3) the trial court violated his rigtat due process when it ruled that, because petitig

possessed more than eight ounces of marijiadafense under the Compassionate Use Act
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(“CUA") was inapplicable; and (4) the trial cowntred in finding that th husband of petitioner’s
mother — who did not possess a “valid medinatijuana recommendation” - was her primary
caregiver. Upon careful consi@tion of the record and theglicable law, the undersigned
recommends that petitioner’s applicatfon habeas corpus relief be denied.
I. Background

In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifommCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

In April 2012, a special agent assgghto the police department was

on patrol in downtown Redding with partner. Having observed the
tattoos on the arms of the drivara pickup truck, the agent made a
U-turn and followed, determining dhthe brake lighon the top of

the pickup's cab was inoperable. The agent decided to make a
traffic stop.

Defendant was the lone occupanttioé truck. He got out, and the
agent's partner frisked him. Tlewas a switchblade in one of
defendant's pants pockets. In tiiker was $910 in cash. Searching
the bed of the truckthe agent saw a duffle bag. Defendant
admitted that the agent would find about a pound of marijuana
belonging to him inside. Insidéhe duffle bag was a plastic bag
labeled “470” and “Black Mambatontaining a little less than one
pound of marijuana. There were alB@mall glass jar and a plastic
container with more marijuana buds. The agent also seized a
cellular phone from the truck's cab.

After being advised of his rights pursuantMiranda v. Arizona
(1966) 384 U.S. 436 [16 L.Ed.2d 694lefendant agreed to speak
with the agent. He was taking a pound of marijuana to get money
for his girlfriend and for rent.He was broke, and his girlfriend,
who was pregnant, had not beenrkiog. Half of the money in his
pocket was from work, and half was from selling marijuana.
Defendant later told the agent that the seized marijuana was not for
purpose of sales; defendant hadoator's recommendation for the
use of marijuana for medicinal goses (although he did not have

it with him), and he was returning this medicinal marijuana to the
“co-op” because it was “bad.” H&éid not mention anything about
taking the seeds in the marijuana to any co-op, or about being in the
process of helping his mother with her marijuana needs.

There were many texts and pictarretrieved from the cellular
phone. We do not need to relaté thie details contained in the
briefs of the parties. Suffice it to say that a prosecution witness
asserted that the context ofedle, including those on the day of
defendant's arrest, involved tisales of marijuana. Among these
were a text message earlier on #feernoon of the arrest that had
included a picture of defendant hilg the plastic bag seized from
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his duffle bag, in which he assertddht he had “Hit pay dirt,” had

as many as needed at “[$]1,000 a pop,” and said he would “come
see you with one.” Shortly before his arrest, defendant had also
texted a caution that heould “Just bring oner two because the
other was moldy inside.”

The defense attempted to provida innocent context for the
contents of the cell phone, assegtthat they referred only to
defendant's legal purchase of maana (and not sad¢ or to work-
related communications. Again, wie not need to elaborate on the
details of the testimony of defdant or his coworker, as we
presume the jury resolved these evidentiary conflicts against
defendant Reople v. MacK1992) 11 Cal.App.4th 1466, 1468); in
this respect, as we note in thesBussion, the triadourt specifically
commented at sentencing thathelieved defendant's testimony
lacked any credibility whatsoever.

With respect to other defense estite, his parole agent attested
that defendant was authorized possess up to eight ounces of
marijuana on his person for medicinal purposes and grow up to six
plants. A roommate testified slpaid him $400 for rent in $100
bills a couple of days before his arrest.

Defendant testified he lived in apartment around the corner from

his mother's. She was 63, and had a number of health issues for
which medical marijuana was recommended. As she had lung
problems, she could not smoke iteghgested it instead. Defendant
visited her on a daily basis; hessisted her husband, who “does
everything for her,” in caring foner. This included housekeeping,
handyman tasks, health caredadministering her marijuana.

Defendant had familiarized himself with the parameters of
authorized medical marijuana usabe was a member of a medical
marijuana co-op, in which he could bring in marijuana for “in-
store” credit from the co-op's ganmt he and his mother shared their
allocation from the co-op.

On the weekend before his arredefendant hadtopped at his
mother's house. She had thrown out marijuana in her garbage can
and in the dumpster because it had too many stems for ingestible
marijuana. He retrieved this (alomgth other discards collected in

a bag), sifted through it to colleathat was usable, and intended to
bring the remainder to the co-dp exchange it for replacement
marijuana. He was in the process of taking it to the co-op when the
agent stopped him. Half of the cents of the bag belonged to him
and half to his mother. (He did nexplain either how his half came

to be part of what his mothénrew away, or came to be admixed
with what his mother threw awaytje did not haveany intent to

sell the marijuana in the bag. W&s also going to distribute the
seeds in the bag to various co-dfs.had told the agent that he was
seeking monetary credit fromehco-op for “donating” back the
marijuana, not that he was selling it. The agent induced him to
admit that he was selling marijuana with promises that he could
either keep his truck or the cash seized from him.

3
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People v. Villalobos2013 WL 6147014, at *1-2 (Calph. 3 Dist., 2013) (unpublished).
Il. Standards of Review Applicable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcorab62 U.S. 1,5 (2010Estelle v. McGuire502
U.S. 62, 67-68 (1991park v. Californig 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lasasoned state court decisior
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisheb65 U.S. 34
(2011));Stanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citiglliams v. Tayloy 529 U.S.
362, 405-06 (2000)). Circuit court precedent “may be persuasive in determining what law
clearly established and whether a statert applied thataw unreasonably.’Stanley 633 F.3d at
859 (quotingMaxwell v. Roeg606 F.3d 561, 567 (9th Cir. 2010)). However, circuit preceden
may not be “used to refine or sharpen a germ@matiple of Supreme Cotjurisprudence into a
specific legal rule that th[e] [fpreme] Court has not announcedfarshall v. Rodgersl33 S.
Ct. 1446, 1450 (2013) (citingarker v. Matthewsl32 S. Ct. 2148, 2155 (2012) (per curiam)).
Nor may it be used to “determine whether aipalar rule of law is so widely accepted among

the Federal Circuits that it waljlif presented to th[e] [SupremEpurt, be accepted as correct.
4

—

a

hg, 28

eas

is




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Id. Further, where courts of appgélave diverged in thefreatment of an isg it cannot be saig
that there is “clearly establisheddegal law” governing that issué€arey v. Musladin549 U.S.
70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s cdskockyer v.
Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independgudgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.’ Williams, 529 U.S. at 412See also Schriro v. LandrigaB50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergxtness of the seatourt’s decision."Harrington v.

Richter, 562 U.S. 86, 101 (2011) (quotiYgrborough v. Alvaraddb41 U.S. 652, 664 (2004)).

fourt

he

hat

—

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiornthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.
If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing

court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford

1 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we magt grant habeas relief simply because of
§ 2254(d)(1) error and that, if there is suctoe we must decide the habeas petition by
considering de novo the constitutial issues iaed.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatébe reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “Wh
a federal claim has been presented to a state modithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural paiples to the contrary.’Richter, 562 U.S. at 99. This presumption
may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemakeb01 U.S. 797, 803 (1991

Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot

expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medtshnson v. Williams$68 U.S. 289, 292 (2013)
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulépendently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

en

).

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.

no

Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot analyze

just what the state court did e it issued a summary deniale tfederal court must review the
6
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state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewl is possible fairminded
jurists could disagree that thoseyuments or theories are incoted with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstifie state court to deny relief.WWalker v. Martel 709 F.3d
925, 939 (9th Cir. 2013) (quotirRRichter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).

[1l. Petitioner’'s Claims

A. Refusal to Allow Petitioner’'s Mother to Testify (Claim 1) and Designation of
the Mother’'s Husband asPrimary Careqiver (Claim 4)

Petitioner argues that the trial court denied the ability to present a complete defens

when it refused to let his mother testify as t®ule as her primary caregiver. ECF No. 1 at §.

Specifically, he contends that m®ther would have testified &s his daily involvement in her
care and their shared use of marijualth. He argues that presenting her testimony on these
factors to the jury might hawenabled the application of a sessful primary caregiver defense
which might have exonerated hirtd. In the fourth claim to Biimmediate petition, petitioner
also argues that the triabart erred when it determinedatthis mother’'s husband, whom
petitioner claims does not possess a valid oadnarijuana recommendation, was her primar
caregiver.ld. at 11. He states th@alifornia law precludes anyomathout a medical marijuana
recommendation from being so designatitl. Given that these clainase closely related, the
court considers them together.tiBener raised the first claim atirect appeal. Lodg. Doc. No.

2 (Appellant’'s Opening Brief) at 14. Thewt of appeal rejected it, reasoning:

2 page number citations such as this oeg@the page numbers reflected on the cour
CM/ECF system and not to page numbers assigned by the parties.
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At a foundational hearingefore trial, defendaist mother testified

that she had a doctor’'s recommendation authorizing her to possess
eight ounces of marijuana for medi purposes. She did not have it
with her in court, but represedtehat her husband had it in his
possession outside the courtroddefendant had been coming over
every day to assist with the répand maintenance of her home.
She is blind in one eye, and has congestive heart failure,
coronary/pulmonary disease, rheumatoid arthritis, and diabetes; as a
result, she needs care 24 hourslagy. Since defendant's release
from his most recent incarcemai, she “was relying on him quite a

bit, giving [her] husband a break [who has] been doing it for
approximately 10 years.” The county paid for only a limited
number of hours of care from hkusband; it did not pay for her
son's services.

The mother believed that theound of marijuaa seized from
defendant's truck hadsitsource at her hom8he had directed her
husband to throw away old marijuana that was not any good for her
purposes; she thought it looked miplwith bug splotches, which
would make her ill if ingestedShe thought there was about 12
ounces. In throwing it away, she apped it in scrap plastic wrap
that did not have any writing on iEhe and defendant shared their
supplies of marijuana. When he came to her home the next day, she
mentioned throwing away the spallenarijuana. She did not testify
specifically that she had authorizddfendant to try to salvage it;
when asked directly about this point, she said only that she had told
him it was in the trash, and in respect she was sorry that she had
done so. She also did not know when he retrieved it from the trash.
She admitted that she never saw the marijuana found in the truck,
and only assumed it was the same because his arrest was a day or
two after she told him abotite discarded marijuana.

For purposes of its ruling, the cowssumed there was proof of a
valid marijuana recommendationrf@ossessing eight ounces. It
concluded the testimony failed tbhawv that defendant was acting at
his mother's behest in retrieving the marijuana for salvage. It also
concluded the evidence did nottadish that defendant was his
mother's primary caregiver, as opposed to assisting in her care.
Therefore, as the proposed testimony did not have anything to do
with a defense under the CUA, theurt excluded it as irrelevant.
Defendant raised the issue again in his motion for new trial; the
court did not find any basis fouestioning its earlier ruling.

The MMP Act, a legislativeclarification of the CUA People v.
Solis (2013) 217 Cal.App.4th 51, 57provides immunity from
criminal liability for a primary caggiver who transports marijuana
(or possesses for sale to recoup #ttual costs of providing it on
behalf of a qualified patient(Health & Saf.Code, § 11362.765.)
To come within the definition od “primary caregiver,” a defendant
must establish a consistent assumption of responsibility for the
gualified patient's care independ@ftassisting in the provision of
marijuana, arising at or before the assistance in providing
marijuana; the defendant must also establish that he is the patient's
designated primary caregivePdople v. Mentclf2008) 45 Cal.4th
274, 283-285People v. Mowe(2002) 28 Cal.4th 457, 475.)

8
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It was defendant's burden atetlioundational hearing to present
evidence sufficient to raise a reasble doubt about the presence of
all of these elements of a MMP Act defendeedple v. Jackson
(2012) 210 Cal.App.4th 525, 53Beople v. Joneg2003) 112
Cal.App.4th 341, 349 [sufficient foundation where evidence, if jury
credits it, raises reasonable doubat doctor authorized use of
marijuana for medical purposes].) We review a trial court's
decision to exclude evidence afta foundational hearing for an
abuse of discretionPgople v. Williamg¢1997) 16 Cal.4th 153, 197
(Williams).) A trial court's exclusion of defense evidence pursuant
to nonarbitrary or nondisproportionate state evidentiary rules does
not violate a defendant's state federal constitutional trial rights
unless it denies a meaningful oppaoity to present a defense, such
as through the exclusion ahportant evidence.Holmes v. South
Carolina (2006) 547 U.S. 319, 324, 326 [164 L.Ed.2d 563 pple

v. Linton (2013) 56 Cal.4th 1146, 120Pgeople v. PollocK2004)

32 Cal.4th 1153, 1173.)

We agree with defendant thdie established his consistent
provision of care to his mother. We disagree that the evidence
established her husband “did not and could not provide all the care
required,” making defendant's asarste essential. To the contrary,
defendant's mother noted that eisband had been providing all
her care for 10 years, and was dosogonce again after defendant's
arrest. Furthermore, she nevettifesd that she had ever designated
defendant, as opposed to her husband, as her primary caregiver; her
testimony thus established at b#sit she relied on defendant as a
backup or relief caregiver, not asr primary caregiver. Defendant
has not provided any authoritthat one qualified patient may
designate multiple “primary” caregiversSde People ex rel.
Lungren v. Peron(1997) 59 Cal.App.4th 1383, 1396 [rejecting
concept that qualified patiencould designate everyone who
provided marijuana seriatim agrimary caregivers].) Even if
believed, her testimony thereforaléa to raise a reasonable doubt
that defendant was her primary caregiver. Accordingly, the trial
court did not abuse its discreti in excluding this evidence.

In addition, the mother's testimony failed to establish any
foundation for a rational conclusiahat the discarded marijuana
and the marijuana seized fromfeledant were one and the same.
She was not even aware of when defendant may have retrieved the
marijuana from the trash, andvee authenticaté the seized pound

of marijuana as being derivétcbm her own 12—ounce moldy and
bug-spotted discard. The only evidenat trial referencing mold
was the text message (to “Roberd)out “the other” marijuana. It
thus would be pure speculation aslito allow use of the mother's
testimony to corroborate defendant's testimony to this effect. The
trial court's result was therefore correct for this reason as well.
(People v. Brown(2004) 33 Cal.4th 892, 901 [may affirm
evidentiary ruling on differentgrounds having support in the
record].)

Defendant, in conclusory fashion, describes this evidence as having
“significant probative value” anthus its exclusion “eviscerated”
his case, resulting in a violation bis constitutionatights. Such is

9
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hardly the case. Defendant walowed to raise an MMP Act
defense, with the jury accordjly instructed. Defendant provided
his own testimony in support of this defense. His mother's
testimony was therefore simply cooarative, with its source being

a witness with obvious bias. Theidence consequently was neither
highly probative, nor adral to his defenseds a result, the ruling

of the trial court did not transge the charters of our state and
nation.

Villalobos 2013 WL 6147014, at *2—4 (Cal.App. 3 Dist., 31 Petitioner then presented this
claim to the California Supreme Court whichmsuarily denied it. Lodg. Docs. Nos. 6 & 7
(Petition for Review & Daial of Review).

Petitioner raised thefirth claim as part of a broadeeffective assistance of counsel
claim when he filed a habeas petition in 8tfeasta County Superior Court in April of 2014.
Lodg. Doc. No. 8 (Petition for Writ of Habeas Corpus) &tSpecifically, he argued that his
counsel was constitutionally ineffective insoéar he failed to call thappropriate witnesses —
namely petitioner’s mother - for an unsged Medical Marijuana Program defendd. In his
‘supporting facts’ he claimed, for the first tintbat his mother’s husband could not legally be
designated her primary caregiver because he'nadegally able to possess or cultivate
marijuana which under the law [ap@amary caregiver] must be.ld. This contention appears to
relate to his ineffective assasice of counsel claim insofar petitioner argues, albeit vaguely,
that his counsel should have called the relevant county board of health to determine whether his
mother’s husband had a valid scrip for medical marijuata.ln any event, the superior court
did not address the specifics of this contamtreasoning instead that the broader ineffective
assistance of counsel claim was procedurally davezause both the trial and appellate court had
previously rejected his arguments regardingetkausion of his mother’s testimony. Lodg. Dog.

No. 9 (Superior Court’s Denial of Habeas Corpats). The superior cowent on to note that

3%
=]

“[p]etitioner does not address how information frdme county board of health would have be
relevant or admissible.Td. at 2. Petitioner raggl his claim regardg the unfitness of his

mother’s husband to stand as her primary caeggivhis subsequent habeas petition to the

% The current petition, however, simply cheterizes the designation of his mother's
husband as a primary caregiver as a state law @romitted by the trial court. ECF No. 1 at 11.

10
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California Supreme Court. Lodg. Doc. No. 12 (Petition for Writ of Habeas Corpus to the

California Supreme Court) at 4. This time he el#arized the claim not as ineffective assistance

of counsel, but as trial court errdd. The California Supreme Cdutenied that petition abser
any reasoning save for unexplaingtations to three case$?eople v. Duval(1995) 9 Cal. 4th
464, 474)n re Dixon(1953) 41 Cal. 2d 756, 759; ahdre Swain(1949) 34 Cal. 2d 300, 304.
Lodg. Doc. No. 13 (Denial of Petitidor Writ of Habeas Corpus).

1. Applicable Legal Standards

a. Right to Present a Complete Defense

Whether rooted directly in the Due ProcesauSk of the Fourteenth Amendment, or in
the Compulsory Process or Confrontation G&siof the Sixth Amendment, the Constitution
guarantees criminal defendants “a meaningful opindst to present a contgie defense” and thg
right to present relevant evadce in their own defensélolmes v. South Carolin®47 U.S. 319,
324 (2006) (quotingrane v. Kentuckyl76 U.S. 683, 690 (1986)). The Supreme Court has
however, that “[tjhe accused does not haveraettered right to offer [evidence] that is
incompetent, privileged, or otherwise imaigsible under standardles of evidence.’"Montana v.
Egelhoff 518 U.S. 37, 42 (1996) (quotidgylor v. Illinois 484 U.S. 400, 410 (1988)).
Moreover, evidence may be excluded if it is “repetitiv . , only marginally relevant or poses
undue risk of harassment, prejudifg@] confusion of the issues.Holmes 547 U.S. at 324.

A state law justification for excluding elence does not violate a defendant’s rights
unless it is “arbitrary or dproportionate” and “infringe[s]pon a weighty interest of the
accused.”United States v. Scheff&23 U.S. 303, 308 (1998). An exclusion is only

unconstitutional if it “significantlyundermined fundamental elemenfghe accused’s defense.

t

U

held,

AN

Id. at 315. Even if a court finds constitutional eitanay only grant a habeas petition where the

petitioner establishes that thgor “had substantial and imjaus effect or influence in
determining the jury's verdict.Brecht v. Abrahamsq07 U.S. 619, 637 (1993).
1
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b. Standards Applicable to Fedeal Review of State Court Fact-
Finding

In reviewing a petition under § 2254(d)(2) iefn challenges a stat®urt’s findings of
fact, a federal court may only grant relief if it determines that the state court was actually
unreasonable in its fact-findingschriro, 550 U.S. at 473. “[A] state-court factual determinati
is not unreasonable merely because the fetlatsas court would have reached a different

conclusion in the first instanceWood v. Allen558 U.S. 290, 301 (2010).

2. Analysis

Respondent argues that petitiondgarth claim is procedurally defaulted. ECF No. 29 at

23-24. Respondent emphasizes the Gadi Supreme Court’s citation bo re Dixonand argues

that, in this instancd)ixon is almost certainly being held otat announce a procedural rejection.

See In re Dixop41 Cal. 2d at 759 (“The general rulghat habeas corpus cannot serve as a
substitute for an appeal, and, in the absenspetial circumstances constituting an excuse fc
failure to employ that remedy,alwrit will not lie where claimedrrors could have been, but
were not, raised upon a timely appeal from a juddgraéoonviction.”). That may be, but in this
instance the court finds it more efficient to slyngispose of petitioner’s claim on the meriSee
Flournoy v. Smajl681 F.3d 1000, 1004 n.1 (9th Cir. 2012) (“Mgtwe ordinarily resolve the
issue of procedural bar prior &amy consideration of the merg habeas review, we are not
required to do so when a petition clearly fails on the merits.”)

Alternatively, respondent alssserts that the Californgupreme Court’s citation to
Duvall andSwainindicate that its rejection of petitionefgurth claim was a merits adjudicatio
ECF No. 29 at 25-26. He notes tlavainholds that a habeastg®mn must “allege with
particularity the facts upon whichhi petitioner] would have a fihmndgment overturned . . . .”
Swain 34 Cal. 2d at 304. Respondent pointBtwall for the proposition that a habeas petitio
“should both (i) state fully and witparticularity the facts on whichlref is sought, as well as (ii
include copies of reasonaldyailable documentary evidensepporting the claim, including

pertinent portions of trial transcrgpaind affidavits or declarationsDuvall, 9 Cal. 4th at 474
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(internal citations omitted). The Ninth Circuit has held, however, that “a citatidovall and
Swaintogether constitutes “dismissal without gige, with leave to amend to plead required
facts with particularity.” Seeboth v. Allenby89 F.3d 1099, 1103-04, n.3 (9th Cir. 2015). If
petitioner’s fourth claim was natdjudicated on the merits, thernstlsourt is not constrained by
AEDPA and may conduct a de novo revie$ee, e.gHerbert v. Adams2016 U.S. Dist. LEXIS
125196 at * 14 (C.D. Cal. Aug. 11, 2016). A decisiayareing the proper stdard of review is
ultimately unnecessary, however. For the reasatsdshereafter, petitioner’s fourth claim fail
under de novo review and, consequently, Walso fail under the less forgiving AEDPA
standard.SeeSexton v. Cozne679 F.3d 1150, 1156 (9th Cir. 2012) (“Because [petitioner’s]
claim fails under de novo review, it necessarilisfander AEDPA's deferential review.”).

The court evaluates petitioner’s first claim under AEDPA and conclhdéd fails. The
court of appeal — which issuéake last reasoned decision on tissue — was not unreasonable i
concluding that his mother’s husband wasgrenary caregiver and, consequently, petitioner
was not entitled to present her testimony tochrtrary. Under the CUA, a primary caregiver
defined as “the individual deggnated by the person exemgtunder this section who has
consistently assumed responsibility for the housieglth, or safety of thagerson.” Cal. Health
& Saf. Code § 11362.5(e). In concluding that the trial court diémoh designating the
husband as the primary caregiver, the couappieal pointed to foundational hearing testimon
from petitioner's mother indicating that her husband had provided all of her care for a periq
ten years and had done so again after petitionsrawasted on the immiate charges. This

testimony is plainly reflected in érecord. In relevant part:

Q. So, you have — So, how mudb you rely on your son to assist
you with the — just your daily —

A. Well, | was relying on him quite a bit, giving my husband a
break because my husband’s been doing it for ten years.

Q. Okay. And when you say “he got out,” you're talking about
when Mr. Villalobos got out of custody?

A. Yes.

Q. And up until he was arrested for this —

13
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A. Yes.

Q. — offense? Okay. Without Mr.iNalobos’, your son’s assistance,
what — what consequence would —

A. It's back to my husband now again 24/7, which is hard on him.
Lodg. Doc. No. 11 (Reporter’'s Transcript Appeal, Vol. I) at 86. Additionally:

Q. And your husband lives with you right?

A. Yes, he does.

Q. And he takes care of you everyday?

A. Yes, he does take care of me.

Q. And takes care of your medical needs and helping you with
your food and shelter and things like that?

A. Yep.

Id. at 93. California courts have held that “thet requires that therimary caregiver have
“consistently” assumed responsityilfor the patient’s care.’People v. Mentchi5 Cal.4th 274,
283 (2008). The court of appeal’s conclusioat tihe husband was the consistent, primary
caregiver and petitionavas the “backup or relief caregivas’plainly supported by the testimo
of petitioner's mother. As such, this finding was not unreasonable.

Petitioner’s fourth claim, as noted aboiereviewed de novo. His contention that only
someone who possesses a mediaijuana recommendation orgt can serve as a primary
caregiver finds no support in thextef the CUA which simply stas “[flor the purposes of this
section, “primary caregiver” means the individdakignated by the person exempted under t
section who has consistently assumed responsitlitthe housing, health, or safety of that
person.” Cal. Health & Saf. Code § 11362.5&¢lditionally, California courts have held that
being a primary caregiver “entads existing, established relatibns, distinct flom the provisior
of medical marijuana itself.People v. Hochanadel76 Cal. App. 4th 997, 1016 (2009)
(internal citations omitted}ee alsdeople v. Frazierl28 Cal.App.4th 807, 823 (2005)
(rejecting the argument that “a primary caregigea person who consistently grows and supp
physician approved marijuana for a medical manpupatient . . .”) (internal quotations and

citations omitted). For his part, petitioner hascitgd any case law atatutory authority which
14
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supports his position. In his previous habeagipetto the California Supreme Court, he cited

code sections 11362.765 (b)(3) — (c) whexcept criminaliability for:

Any individual who provides ass@ice to a qualified patient or a
person with an identification cardr his or her designated primary
caregiver, in administering medical marijuana to the qualified
patient or person or acquiring tis&ills necessary to cultivate or
administer marijuana for medicplrposes to the qualified patient
or person.

Or

A primary caregiver who receives compensation for actual
expenses, including reasonable cemgation incurred for services
provided to an eligible qualifte patient or person with an
identification card to enable thpérson to use marijuana under this
article, or for payment for outkpocket expenses incurred in
providing those services, or both, Bmt, on the sole basis of that
fact, be subject to prosecori or punishment under Section 11359
or 11360.

Cal. Health & Saf. Code § 11362.765 (b)(3) — (Weither provision stands for the proposition
that an individual without a “Jal recommendation” or script is precluded from serving as a
primary caregiver, however. Put differently, mog in the CUA explicitly demands that the
primary caregiver and the inddaal supplying the patient’s margoa be one and the same. Ir
some instances, the patient herself might takinemurden of procuring his or her own medic
marijuana — hence section 11362.766(lY) which carves an exceptitmom criminal liability for
“[a] qualified patient or a person with aremtification card who traports or processes
marijuana for his or her own use.” Cal. Hbea& Saf. Code § 11362.765 (b)(1). Such a patier
could conceivably shoulder the entire burdetrafisporting his or henarijuana while still
relying on a primary caregiver for théiousing, health, or safety.

Additionally, as respondent pogmobut, this claim is presemtas purely an issue of state
law for which federal habeas relief does not liestelle 502 U.S. at 67-68. Petitioner has not
offered an explicit explanation dbw this particudr error (assumingirguendo that it was error
violated his federal rights. It ems natural, however, to read this claim as a corollary to his 1
claim and interpret them as resting on the same constitutional grounds — namely his right
present a complete defense. tlie extent this was his inteoti, the court relies on the foregoin

analysis to reject it.
15
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B. Denial of Expert Witness Testimony

Petitioner argues that the trial court disallovileel presentation of expert testimony which,

if presented to the jury, could Veexonerated him. ECF No. 1 at 8. Curiously, he frames this
claim as arising out of the ineffective assistance of his trial counsel - specifically counsel’s
“failure to call appropriate witnesses” or to “object to preserve the rectadd.He did not

classify this claim as such on direct appéalWwever. Lodg. Doc. No. 2 (Appellant’s Opening

Brief) at 28. Respondent’s interpretation of theralis that petitioner has confused his counsel’s

failure to object and preseraeclaim regarding his mother’s testimony with that of his proposed

expert withess. ECF No. 29 at 31. This appeabgtoorrect. On dict appeal, petitioner did
argue that, in urging the admissibility of histimer’s testimony, his counsel rendered ineffective
assistance by failing to referente constitutional right to preat a defense. Lodg. Doc. No. 2
(Appellant’s Opening Brief) at 24. This claim svmooted, however, when the court of appeal
elected to consider his claim regardingristher’s testimony evethough it had not been
preserved by objectiorVillalobos 2013 WL 6147014, at *2—4 (Calpp. 3 Dist., 2013). As
such, the court will interpret this claim as trexckthe one raised in $idirect appeal and his
subsequent petition to the Califide Supreme Court, namely thhe trial court erred in refusing
to allow expert testimony from cannabis expison Browne. Lodg. Doc. No. 2 (Appellant’s
Opening Brief) at 28.

The court of appeal addressed and rejected this claim, reasoning:

At the same time defendant sotigie foundational hearing about
his mother's proposed testimony, he noted that he had a defense
expert he wanted to call at trial to testify about the operational
practices of marijuana co-ops and dispensaries. The trial court
asked if this testimony would inwa opinions about whether those
operations were lawful under the MMP Act. Defense counsel
responded, “Kind of.” The court agssd its belief that it was not
lawful to trade marijuana with @o-op, and in any event would not
allow the expert to “tagy about the way he ... interprets the law.”
Defense counsel replied, “That mak&ense to me.” The court also
declined to allow the expert to tég that individuals in general are
recommended much larger quantities of medical marijuana if they
need to ingest it rather than smoke it, ruling that the only relevant
evidence would be the specifiecommendation for the mother (as
established through testimony frometmother or her doctor to this
effect).

16




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

On the following day, defense counsel renewed his request for a
foundational hearing on the proposegert testimony. He made an
offer of proof that the expenvould offer an opinion about the
effect of mold on the usability aharijuana generally, and to offer
an opinion about his observation$ the seized marijuana. The
expert would also give his opon that the law allows qualified
patients to trade their marijuanathiveach other. The court stated
that both usability and the legality of trading marijuana were
opinions on questions of laignoring the proposed testimony
about the expert's observatioof the seized marijuana) and
therefore were not permissitdeabjects of expert testimony.

In his motion for new trial, defendant also revisited this issue as
well. The trial court adhered to its earlier ruling.

Apparently abandoning any claimathhis proposed expert could
offer opinions on questions of lawvflliams v. Coomb$1986) 179
Cal.App.3d 626, 638, approved on tipisint and disapproved on
another inSheldon Appel Co. v. Albert & Olik¢t989) 47 Cal.3d

863, 884, 885-886), defendant contends the trial court abused its
discretion in declining to condua foundational hearing (Williams,
supra, 16 Cal.4th at p. 196) witkespect to the defense expert's
opinions regarding the effect ahold on usability, whether the
seized marijuana was in fact [dg, and whether the practice of
marijuana co-ops allowed the exchange of old or bad product for
new, “all of which would havecorroborated why [he] was
transporting it.” We disagree thahy of these subjects are beyond
the common understanding of an oy juror such that expert
testimony was necessary to establish them. Furthermore, we do not
find prejudice from a lack of corroboration.

It does not take expert testimony to establish that mold (or bug
specks) renders a product unusableéet, perhaps, in the case of
cheese). Nor would it have taken an expert to examine the
marijuana from defendant's truck and determine whether mold was
present; defendant simply couldvieamade that observation himself

in his testimony. Finally, while thgiry might not necessarily be
familiar with the practices of marijuana co-ops, defendant was
capable of describing his persbrexperience with exchanging
marijuana for credit against future withdrawals.

As for the lack of corroboration, on the issue of mold defendant
testified that he had already sit through the marijuana discards
from his mother, and presumably there would not have been any
mold to observe (nor do the partsisect us to any testimony about
the condition of the marijuana ibg less than optimal). As for
corroborating that co-ops will exchange marijuana, in closing
argument the prosecution never ditgdl defendant's representation
to this effect. Rather, he argutitat the case didot have anything

to do with the defenses relating to medical marijuana because
defendant simply was a drug dealer falsely claiming this as an
excuse, who was transporting ancamt of marijuana far in excess

of any reasonable medical need®. reiterate the point we have
made before, the trial court described defendant's testimony as
lacking credibility in any respé&c Therefore, we do not find it
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reasonably probable overall thd¢fendant would have obtained a
more favorable result had the expert testified.

Villalobos, 2013 WL 6147014, at *4-5. #woner raised this clan before the California
Supreme Court (Lodg. Doc. No. 6 (Petition forvieev) at 27) and it was summarily denied
(Lodg. Doc. No. 7 (Denial dPetition for Review)).

1. Applicable Legal Standards

The same standards articulated in the prevsection regardingdefendant’s right to
present a complete defense also apply hereedts noting, however, thie Ninth Circuit has
emphasized that the United States Supremet@asrnever addressed the issue of whether a
“[state] court's exercise of distion to exclude expetestimony violates ariminal defendant's
constitutional right to present relevant evidendegldses v. Payné55 F.3d 742, 758 (9th Cir.
2009);see also Wood v. Alaskds7 F.2d 1544, 1549 (9th Cir. 1998plding trial courts have
“wide latitude” to exclude unreliable onarginally relevant evidence).

2. Analysis

The court of appeal was not unreasonablgeit@rmining that the testimony of petitione

o

expert withess was not necessary to establighthe effect of mold on the usability of
marijuana; (2) whether the seized marijuana aetually moldy; and (3) whether it was the
practice of marijuana co-ops ¢éachange old or bad produd¥illalobos 2013 WL 6147014, at
*5. More fundamentally, the absence of amp®@me Court precedent addressing whether a state
court’s discretionary exclusion ekpert testimony violais a defendant’s righd present relevant
evidence precludes a finding that the courmbeal’s decision was contrary to or an
unreasonable application ofi@eme Court Precederfiee Mose$H55 F.3d at 758-59.
The court notes that petitioneas attached a letter from Ipoposed expert to the current
petition which vaguely states tH#bere were several issues tlcauld have been explained to the
jury, by an expert such as myself, . . . that wemepletely necessary in order for you to mount a
complete and honest defense to these crincimalges.” ECF No. 1 at 45 (Ex. B). As the

respondent correctly argues, however, this coytasluded from considering materials which
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were not presented in state cousee Cullen v. Pinholstet31 S. Ct. 1388, 1398 (2011) (holdi

that record under review is limited tioe record before the state court).

C. Trial Court’s Ruling that the Amount of Marijuana Possessed by Petitioner
Precludeda CUA Defense

Petitioner argues that the trial court erred in concluding that, because he possesse

than eight ounces of mpana, a defense under the CUA waspplicable. ECF No. 1 at9. This

claim was raised in petitioner’s habeas petitmthe California Supreme Court. Lodg. Doc. N
12 (Petition for Writ of Habeas Corpus to thdifdania Supreme Court) at 3. As noted above
the California Supreme Court denied the entigdtihat petition wihout any analysis save
citations to three casesReople v. Duval(1995) 9 Cal. 4th 464, 47 re Dixon(1953) 41 Cal.
2d 756, 759; anth re Swain(1949) 34 Cal. 2d 300, 304. Lodg.®dNo. 13 (Denial of Petition
for Writ of Habeas Corpus).

As with claim four, respondent argues ttias claim is procedurally defaulted and,
alternatively, that the California Supreme Caaidenial was a merits gdication. As before,
addressing the merits of this claim is moxpedient because it is plainly without merit.
Additionally, the court eed not resolve whether de novo or¥FA review is most appropriate
because the claim fails under even the more lenient standard.

First, this claim fails insofaas petitioner has failed to adequately plead its cont&@es.
Mayle v. Felix 545 U.S. 644, 649 (2005) (holding that RR(e) of the Rules Governing Habea
Corpus Cases requires a petitioner to “speclfgraunds for relief available to [him]” and to
“state the facts supporting each ground.”). He does not, for instance, explain what defens
trial court prevented him from raising or citeany portion of the record which might prove
instructive on that point. His petition simply @&s that the trial court erred in ruling that “the
defense” was inapplicable. ECF No. 1 at 9. Afexviewing the record, eéhcourt is unable to
find any evidence indicating that the trial courtecgrically disallowed any defense based on

amount of marijuana petitner possessed at the time of his arr@ste trial court did, at one poi
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in the early proceedings, state “assuming, for the purposes of argument, he’s not doing it for his
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mom anymore, like | thought lveas doing before, that he’s notlie in possession of more tha
eight ounces of marijuan So, for him to even be in possession of a pound, to do any kind
thing, swap or whatever, he’s over the lirhi¢’s gone, he’s done.” Lodg. Doc. No. 11
(Reporter’s Transcript Vol. 1) d3. There is no indication thpétitioner subsequently asked t
raise a defense based on a stated medicalfoeadgound of marijuana and was denied the
opportunity to do so, however.

In his habeas petition to the Calihia Supreme Courpetitioner citedPeople v. Kelly47
Cal. 4th 1008 (2010) without explanation — presumabpn effort to argue that the trial court
had violatecKelly’s holding? But the record shows that the trial court was plainly awakety
insofar as it referenced that case and acknowlgdlgat a patient could have a recommendatic
allowing possession of more than eight ouncesdgL Doc. No. 11 (Reporter’s Transcript Vol.
at 36-37. By all accounts, petitiormyuld have raised a defense premised on his medical ne
for more than eight ounces wiarijuana if he ohis trial counsel had found such a defense
applicable and elected to do so. It may bettiatrial court would havdenied that defense an
this claim would now stand on steadier ground, bbeha relief is not arlable for hypothetical
violations of a petitioner’s rightsRather than raising such a dede, petitioner testified that hig
purpose in transporting that quantity of marijaday in assisting his mother by donating it to &
co-op and possibly redeeming it for usable prodiattat 199.

Lastly, the trial court did, as petitioner'srtier claims indicated, determine that he was
not his mother’s primary caregiver and disallbgr from testifying to that effect. That
determination did not hinge on petitioner’'s possessif more than eigltunces of marijuana,
however. Rather, it hinged oime overall relevace of her testimony. Lodg. Doc. No. 11

(Reporter’s Transcript Vol. 1) at 96-97. Inckxding that testimony, the trial court noted that

* In People v. Kellythe California Supreme Court disadled Cal. Health & Saf. Code
8§ 11362.77 from being applied to “burden a defertkerwise available to patients or primary
caregivers under the CUA . ..” 222 P.3d 186, 213, 103 Cal.Rptr.3d 733, 767, 47 Cal.4th
1048 (2010). Pursuant Kelly, a patient or primary caregiveray raise as a defense that he
possessed or cultivated “an amount of marijuaaaonably related to meet his or her current
medical needs . . . without reference to thecefz quantitative limitations specified by the
MMP.” Id. at 213-214.
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petitioner’s mother had a remonendation for no more thamght ounces ofmarijuanaid. at 96),
but that statement was consistent with her testimighya{ 85) and did not speak to or
automatically preclude any defense petitioner might have raised concerning his medical n
more than eight ounces.
IV. Conclusion

Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ ¢
habeas corpus be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiasy/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a

final order adverse to the applicant).

Ny W
(e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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