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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ALLEN HAMMLER, No. 2:14-cv-2073 MCE AC P
12 Plaintiff,
13 V. ORDER and
14 | C.DAVIS, etal., FINDINGS AND RECOMMENDATIONS
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a state prisoner proceeding praaed in forma pauperis with this civil rights
19 | action filed pursuant to 42 U.S.C. § 1983. Tdmson proceeds on plaintiff's First Amended
20 | Complaint (FAC), against sole defendant CviBaa librarian at Hjh Desert State Prison
21 | (HDSP), on claims that defendant, acting in reti@ig was deliberately infferent to plaintiff's
22 | safety. ECF No. 14. This action is referredie undersigned United&es Magistrate Judge
23 | pursuantto 28 U.S.C. 8§ 636¢(b)(B) and Local Rule 302(c).
24 Currently pending is defendant’s motion (ECF No. 33) to dismiss this action on the
25 | ground that plaintiff's claims arbarred by application of res judicata. Defendant seeks,
26 | alternatively, the dismissal of plaintiff's clainfigr injunctive relief on the ground that they werg
27 | mooted by his transfer from HDSRPIaintiff filed an oppositioo defendant’s motion, ECF No|
28 | 39; defendant filed a reply, ECF No. 40. Alsa@i&g is plaintiff's motion for appointment of
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counsel. ECF No. 42.

For the reasons set forth herein, the casbmmends that defendant’s motion to dism
this action on res judicata grounds be deniedtHaitplaintiff's claimsfor injunctive relief be
dismissed as moot; in addition, the coumids without prejudicelaintiff’s motion for

appointment of counsel.

Il. Background
Plaintiff filed his initial compaint in this action on August 29, 201£CF No. 1, and the

court dismissed the complaint with leaveatnend. ECF No. 9. Plaintiff filed his FAC on
January 17, 2015. ECF No. 14. Pursuantteestng the FAC under 28 U.S.C. 81915A, this

court recounted plaintiff's allegations as foll®, ECF No. 17 at 3 (internal citations omitted):

Plaintiff's FAC refines the allegatns of his original complaint as
follows. Plaintiff names only one defendant, HDSP Librarian C.
Davis, whom plaintiff alleges lsaaken the following action against
plaintiff because he assists oth@mates with their litigation:
threatened to take away plaintiffs Preferred Legal User (PLU)
status; denied plaintiff access to the library; obtained the
cooperation of other prison offads to prevent plaintiff from
accessing the library; and persuaded other inmates/gang members
to warn plaintiff that he “need[s] to lay back off the lady [Davis] in
the law library.” The FAC allegethat other inmates approached
plaintiff with this message on at least two occasions, . . . the former
resulting in physical injury to platiff [*herein plaintiff suffered a
bloodied nose and was, during thléercation defendant instigated,
shot with a 40mm gun projectile @fhich tore flesh from his left
leg”]. Plaintiff alleges that on the latter date a “physical fight . . .
was only avoided because plaintiff agreed to do as the two
[inmates] were requesting . . . .Plaintiff avers that the alleged
physical altercation also resulted in a disciplinary charge against
him, and a housing move. Plaihtdoes not identify the relief he
seeks, other than to state that I§@jtiff reserves the right to seek
punitive damages.” However, it is implied that plaintiff also seeks
compensatory damages, access to HDSP’s law library, and freedom
from intimidation and physicahjury by other inmates.

The court found that the FA€ates claims for retaliaticand deliberate indifference/

failure to protect against defdant Davis based on her allegadisting of other inmates to

! Plaintiff's filings are accorded the beiteff the prison mailbox e, pursuant to which a
document is deemed served or filed on the dgigsoner signs the document (or signs the pr
of service, if later) and givasto prison officials for mailing._See Houston v. Lack, 487 U.S.
(1988) (establishing prison iiftaox rule); Campbell v. Henry, 614 F.3d 1056, 1059 (9th Cir.
2010) (applying the mailbox rule to both staind federal filings by prisoners).
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intimidate and/or harm plaintiff in responsehiis efforts to access the HDSP law library and

provide legal assistance to otlemates. ECF No. 17 at 3. The court found that the FAC do

eS

not state a claim for denial of access to the cdgtsause it does not allege that plaintiff suffered

any actual legal injury. See idt 3-7. Therefore, plaintiff'allegations that defendant Davis
threatened to take away his PLU statusye® him access to théfhary, or obtained the
cooperation of other prison officials to limit lascess to the library, do not state a claim for
relief? It is only defendant’s aliged enlisting of other inmates ittimidate and/or injure
plaintiff that supports plaintiff's claimfor retaliation and failure to protect.

Defendant now informs the court that, they before plaintiff commenced the instant
action, he filed a related caseaatst defendant Davis in the $sen County Superior Court (Ca
No. JC58661). Defendant has provided a cogylaihtiff's complaint inhis state court action,

filed by plaintiff on August 28, 2014, see n.1, symlthough file-stamgxd by that court on

October 1, 2014. See ECF No. 33-2 at 5-11 (Rf.AJ; see also ECF No. 39-1 at 12-8 (PI. EX.

A). Defendant has also providi@ copy of the state courtianuary 23, 2015 order sustaining

defendant Davis’ demurrer without leave to améree ECF No. 33-2 at 13-4 (Df. Ex B). In

2 Moreover, these allegationpgear only to reflect the exercisedefendant’s authority to
address the unacceptable behavior of inmatele in the library. As provided by CDCR’s
regulations, at Cal. Codeegs., tit. 15, 8 3122(b)(7):

PLU status is intended to assistiates to do legal work in a quiet
law library setting. An inmate oRLU status who, while in the law
library, is observed by staff tact in an unreasonably disruptive
manner or to engage in non-legabrk shall be removed from the
PLU list and shall be dismissed from the library for that day.
Inmates who are removed from the PLU list for these reasons shall
be ineligible to reapply for RU status for 30 calendar days, but
may continue to use the law library on GLU [General Legal User]
status.

See also id., § 3122(c): rfinates may not in any way trade, sfan, or delegate their PLU stat
to other inmates. An inmatehw assists another inmate in thegaration of legal documents, 4
descrlbed in section 3163, may not use the Btdtus of the inmateeing assisted.”

® The sustaining of a demurrer may be constasgedn adjudication on the merits for purposes
res judicata._See O’Connor v. Nationst&ortgage, LLC, 2014 WL 1779338, at *8, 2014 U.S,
Dist. LEXIS 62067, at *25 (N.D. Cal. May 5, 201(4)ase No. 13-cv-05874 NC), which further
provides, id.:
(continued...)
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addition, plaintiff has provided portion of defendant’s motian support of her demurrer in
plaintiff's state court action. See ECF No. 39-2@tl (PIl. Ex. B). The court takes judicial
notice of these documents.

The form portion of plaintf’'s state court complaint indicates that it was a limited civil
action for damages (seeking between $10,000a26¢00) for personal injury based on an
intentional tort theory. & ECF No. 33-2 at 5-7. The body of the complaint sought

“compensatory, emotional and punitive damagesed on defendant’s alleged promulgation

“untrue defamatory statements going directlyPtaintiff's character and standing as a reputabje

Activist and Lobbyist for PrisoneRights and Reform.”_Id. at &laintiff alleged that on April
4, 2010, defendant “attacked Plaintiff’'s charactehen she made the following statements to

him while in the library and in the @sence of other inmates, id. at 9-10:

[She] told me that she believeavas using the Library to “Drum up
Business,” because she’d heard about me charging large amounts of
money to aid other Inmates/Prisoners. | became embarrassed, and
taking offense told her she wasaking “slanderous” allegations.
“Shut up and sit down” | was told by Davis “before | take your
PLU.” 1did as | was told not waing to risk such loss. After the
library session was over other prisoners questioned me as to why
Davis would say such thing[s] or tw does she have it in for you.”

See Brambila v. Wells Fargo Bank, No. 12-cv-04224 NC, 2012
U.S. Dist. LEXIS 157203, 2012 WL 5383306, at *4-5 (N.D. Cal.
Nov. 1, 2012) (“A judgment given t&fr the sustaining of a general
demurrer on a ground of substance . . . may be deemed a judgment
on the merits, and conclusive irsabsequent suit; and the same is
true where the demurrer sets up thdure of the facts alleged to
establish a cause of action, ané same facts are pleaded in the
second action.” (quoting Goddard v. Security Title Insur. &
Guarantee Co., 14 Cal. 2d 47, 92, P.2d 804 (1937)); Chavez v.
JPMorgan Chase Bank N.A., Nb3-cv-03844 LB, 2013 U.S. Dist.
LEXIS 160617, 2013 WL 5978478, at *4 (N.D. Cal. Nov. 8, 2013)
(state court order sustaining demurn@ complaint without leave to
amend and dismissing action cbnided an adjudication on the
merits for purposes of res judicata).

* This court may take judicial notice of couecords. See United States v. Howard, 381 F.3(

pf

873, 876 n.1 (9th Cir. 2004); United States visbh, 631 F.2d 118, 119 (9th Cir. 1980); see also

Fed. R. Evid. 201 (court may take judicial inetof facts that are capable of accurate
determination by sources whose accuracy cannot reasonably be questioned).
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In sustaining defendant’s demurrer, the superourt ruled in pertient part, id. at 13-4:

[T]he court finds that Plaintiff'8/erified Complaint does not state
facts sufficient to constitute a cause of action against Davis for
defamation. The grounds for the find are: (1) considering the
totality of the circumstances, the alleged statement of Davis is not
defamatory; (2) the alleged statemt of Davis is non-actionable
opinion; and (3) Davis is immurfeom liability under Government
Code section 820.4 and/or Civil Code section 47.

. . . Additionally, the Court finds that these defects cannot be cured
by amendment. . . . [W]ith respect to the cause of action for
defamatiorT, because any amendment would not alter the alleged
statement of Davis, which formsetibasis for Plaintiff's cause of
action for defamation, any such amendment could not state facts
sufficient to state a cae of action for defamation against Davis, as
the Court finds that the statement is not defamatory and/or that
Davis is immune from suit related to that statement.

Defendant contends in her motion before dmsrt that plaintiff's feleral action is barred
by res judicata because “[t]he allegations in loatbes [state and federal] revolve around thre
from Defendant Davis regarding Plaintiff's Blstatus, and the ensuing contact from other
inmates, allegedly orchestrated by Davis. PRiifinas already litigated the same circumstance
and lost on the merits.ECF No. 33-1 at 4.

In response, plaintiff asserthat the claims pending inistcase have “never been
adjudicated in any prior action ECF No. 39 at 1. Plaintiff exgins that his state action was
limited to his defamation claim against defendaavis (clarifying “wherein it was alleged she
defamed plaintiff's character promulgating statements in a crded library, i.e. she proclaime
that plaintiff charged large sums of moneyH@ aid”), and did noinvolve “the fact the
defendant threatened to take avpdgintiff's PLU [status]” or “debwith any threats of violence
or actual injury as this case does.” Id. at 2P4aintiff further assertghat “the Lassen County
case and this instant [case] werggendered out of two differesgparate, and distinct actions
taken by defendant, and occurring days apart on tifereint dates.”_Id. a&. Plaintiff identifies

April 4, 2014 as the date of defendant’s allegddmatory statements challenged in plaintiff's

® Plaintiff's other alleged statcourt claim was for “violationf the right to pursue happiness”
under the California Constitution, which the supedourt found noncognizable in any form. S
ECF No. 33-2 at 14.
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state court case; April 10, 2014 as the date of “the lghyasical fight inside of B-4 Building in
which plaintiff was shot with the 40 mm;” aigril 12, 2014 as the date he was “accosted by
Inmates Lancaster and Ramirez outdoors on the Rec Yddi.at 5, see also id. at 6-10.

In her response, defendant again assertalhaitplaintiff's claims “hinge[] on Defendan
Davis’ alleged threats regandj his PLU status;” “involve daséon or about [April 1, 2014];”
and therefore “should and couldvesbeen brought in a single @ct,” thus barring plaintiff's
federal action by res judicata. ECF No. 40 at 2.

1l. Legal Standards

A. Legal Standards for Dismissal Under Rule 12(b)(6)

To survive a motion to dismiss for failuregtate a claim pursuant to Rule 12(b)(6),
Federal Rules of Civil Procedure, a complaintidicontain sufficient factual matter, accepted

true, to ‘state a claim to relig¢at is plausible on its face.’Ashcroft v. Igbal, 556 U.S. 662, 67

(2009) (quoting Bell Atlantic Corp. v. TwombI$50 U.S. 544, 570 (2007)). The court must

accept as true the allegationgloé complaint, Hospital Bldg. Co. v. Rex Hospital Trustees, 4

U.S. 738, 740 (1976), and construe fileading in the light most fa\atsle to plaintiff,_Jenkins v
McKeithen, 395 U.S. 411, 421, reh’grded, 396 U.S. 869 (1969). Pse pleadings are held to
less stringent standard thdmose drafted by lawyers. Haines v. Kerner, 404 U.S. 519, 520

(21972).
The court may consider facts established bylmsthattached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f

that may be judicially noticed, Mullis v. Wted States Bankruptcy Ct., 828 F.2d 1385, 1388 ({

Cir. 1987); and matters of publiegord, including pleadings, ordeas\d similar papers filed wit

the court, Mack v. South Bay Beer Distribugor98 F.2d 1279, 1282 (9th Cir. 1986). Howevd

® There are some inconsistencies in the lattersdaThe FAC identifies the date of the allegeq
physical altercation and plaiffts injury as “on or about” Apl 1, 2014 (rather than April 10,
2014); and identifies May 12, 2014 (rather thanilAj®2, 2014) as the date that plaintiff was
“accosted” by inmates Lancaster and Ramirez who allegedly told him, inter alia, that “you
lay back off of the lady in the law library.” FAC, ECF No. 14 at 4-5. These inconsistences
not material to the matters currently before the court.
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“[a] motion to dismiss made undeéederal Rule of Civil Procedude(b)(6) must be treated as

motion for summary judgment undéederal Rule of Civil Procedel56 if either party to the

motion to dismiss submits materials outsidepleadings in support or opposition to the motign,

and if the district court relseson those materials.” Anderson v. Angelone, 86 F.3d 932, 934

Cir. 1996).

B. Legal Standards for Applying Res Judicata

The doctrine of res judicatay claim preclusion, “ars repetitious suits involving the sat
cause of action once a court ohgoetent jurisdiction has enteredirsal judgment on the merits.

United States v. Tohono O’Odham Nation, 563 U.S. 307, 315 (2011) (citation and internal

guotation marks omitted). The date of the initimlgment controls the appditon of res judicatg.

Guild Wineries & Distilleries v. Whitehall Co., 853 F.2d 755, 761 (9th Cir. 1988).

Under the Full Faith and Credit Statute,|l2&.C. § 1738, a federal court must accord
state court judgment the same preclusive effeet@add be given that judgment under the law

the state in which the judgment was render@de Migra v. Warren Citgchool District Bd. of

Educ., 465 U.S. 75, 81 (1984) (state court findgments are entitled tdaim preclusion in
federal Section 1983 actions); accord, AlletvieCurry, 449 U.S. 90, 1084 (1980) (state court

final judgments are entitled tssue preclusion in federall®83 actions); Clark v. Yosemite

Community College District, 785 F.2d 781, 788 (9th Cir. 1986) (collecting cases).

In California, “the doctrine ofes judicata has two aspectBirst, where the causes of
action and the parties are the samprior judgment is a complebar in the second action. Thi
is fundamental and is everywhearenceded. [1] Second, where taises of action are differen
but the parties are the same, tloetrine applies so as to renad@nclusive matters which were

decided by the first judgment.”_Tayler Hawkinson, 47 Cal. 2d 893, 895 (1957) (quoting

Sutphin v. Speik, 15 Cal. 2d 195, 201 (1940)).

The contours of a “cause of action” undefiféania law are determied by application of
the “primary rights doctrine.” Under this daot a “cause of action” is defined as: “(1) a
primary right possessed by the plaint{ff) a corresponding primary duty devolving upon the

defendant, and (3) a harm done by the defendantwdoigsists in a breadt such primary right
7
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and duty.” _Brodheim v. Cry, 584 F.3d 1262, 126& (@ir. 2009) (citations and internal

guotation marks omitted). “Under California law, the claim arises from the harm suffered,
opposed to the particular theory of the litigaBizen when multiple legal theories for recovery

exist, one injury gives rise to only one aofefor relief.” Eichma v. Fotomat Corp., 759 F.2d

1434, 1438 (9th Cir. 1985) (citing Slater v. Blackwood, 15 Cal. 3d 791, 794-95 (1975)).

In the related doctrine @bllateral estoppel (also knowniasue preclusion), “once a
court has decided an issue of fact or law neagsto its judgment, that decision may preclude
relitigation of the issue in a swh a different cause of action invalg a party to the first case.”

Allen v. McCurry, supra, 449 U.S. at 94. “Ai@rjudgment operates as a bar against a secof

action upon the same cause, bua ilater action upon a differeciaim or cause of action, it

operates as an estoppel or conele@sidjudication as to such i€suin the second action as wers¢

aS

d

actually litigated and determined in the first actio Taylor, supra, 47 Cal. 2d at 895-96 (quoting

Sutphin, 15 Cal. 2d at 202) (further intateitation and quotation marks omitted).

IV.  Analysis

Although plaintiff's state and federal actiansolve the same parties, plaintiff's state
court action was limitedto his state law defamation claamising from defendant’s alleged

conduct on April 4, 2014. Under (#arnia law, defamation is jary to one’s reputation.

Shively v. Bozanich, 31 Cal. 4th 1230, 1242 (2008)ng Cal. Civ. Code § 44). “Defamation
‘involves the intentional publicatioof a statement of fact which false, unprivileged, and has

natural tendency to injure or which causescsl damage.”_Price v. Stossel, 620 F.3d 992, ¢

(9th Cir. 2010) (quoting Gilbert v. Sykes, 1€al.App.4th 13, 27 (2007) (internal citation and

guotation marks omitted)).
Applying a primary rights angsis, plaintiff's state court cause of action asserted the
violation of his common law gt to be free from defamat when defendant Davis made

allegedly false statements to him on April 4, 20h4he presence of other inmates. Plaintiff

" Excluded from this analysis jgaintiff's additional state couriaim asserting a violation of hi
right to pursue happiness under the Calif@ai@onstitution, which the superior court found
noncognizable and plaintiff did not repeatis federal action. See n. 5, supra.
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alleged injury to his reputation $&d on defendant’s statements thlaintiff used his PLU status
to “drum up business” from other inmates @hdrge them “large amounts of money.”
Therefore, res judicata precludes plaintiff reltigg any cause of action — and any necessari
related claim or defense — premised on defenDants’ alleged defamatory statements to
plaintiff on April 4, 2014 and plaintiff's allgedly resulting injuryto his reputation.

In the present case, plaintiff alleges differiattual predicates to support federal claim
that were neither pled naddressed in the state colifvlore importantly, plaintiff's state and
federal claims allege different injuries as a hestidifferent alleged wrogs and therefore assel

different primary rights. As sébrth by the court in Ewing v. Superior Court of California, 90

Supp. 3d 1067, 1076 (S.D. Cal. 2015) (citatiand internal quotation marks omitted):

The same cause of action is implicated if two lawsuits are based on
the same primary right. That prinyaright is the rght to be free
from a particular injury, regardless of the legal theory on which
liability for the injury is based. . . . [f] The scope of the primary
right therefore depends on how the injury is defined. . . . An injury
is defined in part by reference tbe set of facts, or transaction,
from which the injury arose.

In the instant case, plaintiff alleges td@fendant, acting in retaliation against him,
actively enlisted the asdance of other inmates to verbadlyd physically intimidate plaintiff,
causing him emotional and physical injury. The$egald wrongs violated @intiff’s rights to be

free from harm by other prisonétrand from conditions of confinement based on the retaliatg

8 The court is not persuaded by defendant’s tisaehat both cases in@ defendant’s alleged

threat to take away plaintiffBLU status. As construed by tluigurt, defendant’s alleged threats

are not relevant to either ofgahtiff's constitutional claimssee n.2, supra, although they may |
probative to demonstrate defendaraileged motivation to retaliategainst plaintiff. Nor were
defendant’s alleged threats ntaéto plaintiff’'s defamation claim, which was premised on
defendant’s alleged statemetttat plaintiff was using the Irary to “drum up business” and
make money. In his state court eaglaintiff noted defendant’dleged threat to take away his
PLU status if he did not “shut wgnd sit down,” to explain that Hdid as | was told not wanting
to risk such loss.” ECF No. 33-2 at 9-10.

® Under the Eighth Amendment, prison officialssnttake reasonable meass to guarantee th
safety of the inmates,” Hudson v. Palm#88 U.S. 517, 526-27 (1984), which includes the

responsibility to protect prisorefrom injury by other prisoners, Farmer v. Brennan, 511 U.S.

825, 833-34 (1994). To prevail on a “failurepimtect” claim under the Eighth Amendment,
plaintiff must show that the defdant acted with deliberate indifeance because he or she kne

(continued...)
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motive of a prison official’ These rights, grounded in fedecanstitutional law, are clearly

distinct from plaintiff’'sright under state tort law to be freginjury to his reputation. See

Daniels v. Williams, 474 U.S. 32333 (1986) (the United State®@Stitution and traditional torg

law “do not address the same concerngg also Paul v. Davis, 424 U.S. 693, 715 (1976)

(available state law remedy for cause of actiardifamation irrelevant to determination whet
there is a cause of actionder Section 1983) (dicta)).

Moreover, the dates of defendant’s challengaaduct are different iplaintiff's state and
federal actions. Plaintiff's state action challeshgefendant’s alleged sgamhents to plaintiff on
April 4, 2014. Plaintiff's federal action allegestldefendant engageddiscussions with other
inmates on undisclosed dates to enlist them to hamdissidate and/or physadly injure plaintiff,
resulting in plaintiff'sinteractions with thosemates on April 1 (or 102014 and April (or May
12, 2014._See n.6, supra. Plaintiff's federal claiim#iot arise from or challenge defendant’s
statements to plaintiff on April 4, 2014.

For these reasons, this court finds thatrglff's right to befree from defamation
implicates a different primary right and causeofion than those sougdiat be vindicated in
plaintiff's federal action on hisivil rights claims for retaliton and failure to protect.

This conclusion is consistent with the demmsof the Ninth Circuit Court of Appeals in

Brodheim v. Cry, supra, 584 F.3d 1262, which revetsedlistrict court’s fading that plaintiff's

federal claims were barred by res judicatahifnstate court action, ptdiff, a state prisoner,

challenged the fairness of a prison policy authiegizhe Appeals Coordinator to review inmate

staff complaints against the Coardtor, asserting that this polieyfectively deprived plaintiff of

his statutory and regulatory rights obtain meaningful review dfis complaints. In his federal

but disregarded (or worse), an excessive riskampif's safety or healt. Farmer, 511 U.S. at
834, 837.

10" «wjithin the prison context, a viable claim of First Amendment retaliation entails five bas
elements: (1) An assertion that a state aocimk some adverse action against an inmate (2)
because of (3) that prisoner’s protected condurdd, that such action (4) chilled the inmate’s
exercise of his First Amendmemghts, and (5) the acin did not reasonablgdvance a legitimat
correctional goal.”_Rhodes Robinson, 408 F.3d 559, 567-68 (9th.G005) (fn. and citations
omitted).
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action, plaintiff alleged, in p&nent part, retaliatory conduct llye Appeals Coordinator in the

form of issuing a written “warningto plaintiff in response to anterview request. The Court of

Appeals found that “[tlhe two harms here — la¢kneaningful review, a procedural harm, and
retaliatory chilling of constitutional substantikights — are distinct. They were caused at
different times, by different acts, and by differenbast In the state action, the alleged harm
inflicted by the Warden in 2003, when he allar@ry [the Appeals Coordinator] to review
grievances Brodheim filed agatrGry. In Brodheim’s federal coplaint, on the other hand, the
actual alleged harm was inflictdy Cry himself when he ptad the handwritten warning on
Brodheim’s interview request form in 2001.” Brodheim, 584 F.3d at 1268-69. The Court g
Appeals concluded that “[b]ecause the clainw®lved different causes of action under the
primary rights theory, . . . thederal action was not barred by thatstcourt’s decision.”_lId. at

1269

™ In contrast, federal prisoner civil rights caseslying res judicata havested on the court’s
finding that plaintiff sought teindicate the same primary righoth in his state and federal
actions. _See, e.g., Lyons v. Traquina, 2003069336, at *4-5, 2010 U.S. Dist. LEXIS 7852
at *15 (E.D. Cal. Aug. 3, 2010) (Case No. 2:062389 RT P) (Section 1983 claim for deliberz
indifference to serious medical needs soughindicate the same primaright adjudicated in
plaintiff's state court negligence action whichsaagainst the same defendant based on the s
medical procedure); accord, Thaut viéts 2015 WL 4508779, at *156, 2015 U.S. Dist.
LEXIS 97115, at *39 (E.D. Cal. July 24, 2015) (Case No. 2:15-cv-0590 JAM KJN PS)
(plaintiff's state negligence action and federal Eighth Amendment claim asserted the same
primary right challenging plaintiff's medicabre because “based on the exact same factual
background and alleged injury”); Davenper Campoy, 1991 WL 266388 at *2, 1991 U.S. Ap
LEXIS 30016, at *4-5 (9th Cir. Dec. 12, 1991)a&& No. 91-15171) (plaintiff's mandamus act
in state court involved the same primary rightdoeive adequate medi¢e¢atment as his feder
Section 1983 action for deliberate indifferemadris medical needs); see also Furnace v.
Giurbino, 2013 WL 6157954, at *5, 2013 U.SsDILEXIS 166648, at *19 (N.D. Cal. Nov. 21,
2013) (Case No. 12-cv-0873 LHK PR P) (myriagton 1983 claims sought to vindicate the
same primary right plaintiff pursued in stataurt to remain free from segregated housing,
involving same incident and same actoFatgo v. Borg, 1992 WL 188103, at *1, 1992 U.S.
App. LEXIS 19096, at *3 (9th Cir. Aug. 6, 1992)d€= No. 91-16497) (plaintiff's federal claim
challenging temporary deprivation of his legal doemts and denial otcaess to the law library
involved the same primary right plaintiff litigat@d state court concerning the deprivation of h

legal documents); Acuna v. Cambra, 1997 7156, at *1, 1997 U.S. App. LEXIS 24705, af

*4 (9th Cir. Sep. 12, 1997) (Case No. 96-1539&iiff sought vindication of same primary
right in both his state and fedeeations to keep uncorroboratgdormation out of his prison
file, despite alleging differd legal theories).

11

a

vas

—

7,
ite

ame

p.
on
Al

S




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Similarly, in the instant case, plaintiffate law defamation claim and his federal
constitutional claims for retaliation and failurepimtect implicate diffengt primary rights and
causes of action. Therefore, plaintiff's instarddial claims are not bad by plaintiff's state
court action.

Defendant more broadly camds that, because plaintiffuld have brought all of his
claims against her in his stateuct action, his failure to do soisahis federal action as a matte

of res judicata._See, e.g., Sutphin, supraCab 2d at 202 (“[a] party cannot by negligence or

design withhold issues and litigateem in consecutive actions”). iBlcontention is also without

merit.

There is no question that pléifis First and Eighth Amendment claims were not raise
his state court action, although hisléeal claims had then accru&dNevertheless, “despite
general statements found in many casesalpaior judgment between the same patrties is
conclusive not only as to issues actually dateed but as to those which might have been
determined, it should be emphasized that, wher@ltctrine of res judi¢a is applied in its
secondary aspect as a collatastoppel rather than in its pramy sense as a merger or libe,
effect of the prior judgment is confined only to those issues in the second action which were

actually litigated in thefirst.” Saunders v. New Capital for Small Businesses, Inc., 231

Cal.App.2d 324, 331 (1964) (emphasis added) (cafigatases). “The doctrine of res judicata
has a double aspect. A former judgment operdesbar against a secbaction upon the same
cause, but, in a later action upon a different claimanise of action, it operates as an estoppe
conclusive adjudication as toguissues in the second actaswere actually litigated and

determined in thefirst action.” Todhunter v. Smith, 219 Ca90, 695 (1934) (emphasis added

(collecting cases). Similarly, in Brodheim, t@eurt of Appeals rejeetl defendants’ argument

2 The incidents allegedly resulting from dedant’s challenged conduct took place in April
and/or May 2014, prior to the commencememlaintiff's state court action in August 2014.
“Although state law determines the length of thatktions period, ‘federal law determines wh
a civil rights claim accrues.” _Azer v. Connell, 306 F.3d 930, 936 (9th Cir. 2002) (quoting
Morales v. City of Los Angete 214 F.3d 1151, 1153-54 (9th Cir. 2000). “Under federal law|
claim accrues when the plaintiff knows or has reasdmow of the injury which is the basis of
the action.”_TwoRivers v. Lewis, 174 F.3d 987, 991 (9th Cir. 1999).
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that “any claims that Brodheim could have brouig his state couxlaim are barred by res
judicata.” Brodheim, 584 F.3d at 1268 n.2. The coeasoned that “und&alifornia law, not al
claims that may have been broughtin earlier case are barredaitater action; rather only thos

that derive from the same primary right arecluded.”_Id. (citing Grisham v. Philip Morris

U.S.A., Inc., 40 Cal.4th 623, 641 (2007)).

These cases demonstrate ttegtjudicata, in the form allateral estoppel, does not
apply to newly alleged factual tggal contentions that were nadevant to thedjudication of
the parties’ rights in the earliease, even if the circumstasaenderlying the new allegations
were then known to the pas. See Henn v. Henn, 26 Cal. 3d 323, 331 (1980) (declining to
apply res judicata to bar plaiff's claim to a community propéy interest in her ex-spouse’s
military pension despite failing to adjudicate timatter in the prior dissolution proceedings).
Here, there is no fact, claim or defense pertineplaintiff's defamatn claim that is also
pertinent to plaintiff's constitutional claims. Evéiplaintiff's state and federal claims rested @
some common facts, “the significant factor” under California’s @njnmights theory “is the harn

suffered; that the same facts are involved i soiits is not conclusive Agarwal v. Johnson, 2

Cal. 3d 932, 954-55 (1979) (citations omitted), disapproved on another point in White v.

Ultramar, Inc., 21 Cal. 4th 563, 574 n.4 (1999). Téisot a case where plaintiff has asserted

different legal theories or requsdor relief based on the same paimyright asserted in his state

court action._Cf., Slater, supiE Cal. 3d at 795. Nor is this a situation where different prim

rights were allegedly violateloly the same wrongful conduc€ti., Branson v. Sun-Diamond

Growers, 24 Cal. App. 4th 327, 342 (1994). Judgnoa plaintiff's federal claims will not

nullify or otherwise impact the state court’deeninations and judgment. Cf., Manufactured

Home Cmtys., Inc. v. City of San Jose, 428d 1022, 1031-32 (9th Cir. 2005) (plaintiff's state

and federal court claims involgi€¢a single primary right”).

For these several reasons, this court findsttie instant actiomvolves different primary
rights and different causes of action than edsled by plaintiff in his state court action.
Therefore, the court finds that plaintiff's instant constitutional claims are not precluded by 1

judicata, either as a completerloa in the form of collateral ésppel. Accordingly, defendant’s
13
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motion to dismiss this action should be denied.

V. Claims for Injunctive Relief

Defendant contends that plaffis claims for injunctive relef — specifically, his requestg
to maintain access to HDSP’s law library, and tdrbe from intimidation and physical injury b
other inmate’ — were mooted by plaintiff’s transfédom HDSP in July 2015. Review of the
court’s docket indicates thatgphtiff was initially transferrd from HDSP to California State

Prison-Sacramento (CSP-SAC) in July 2015. BB8E No. 38. Plaintiffvas then transferred

from CSP-SAC to California State Prison L&isgeles County (CSP-LAC) in September 2015,

See ECF No. 43.

Plaintiff filed his opposition to defendant'sotion while he was incarcerated at CSP-
SAC. He then asserted thas lsiaim for injunctive relief “is nomnoot due to plaintiff's being
transferred as Sergeant Kile, and C/O Kirkl&men HDSP are now at CSP-SAC and still havi
ties to officers at HDSP . . . [r]etaliatiagainst plaintiff.” ECF No. 39-1 at 2.

As a general rule, prisoners who have beansferred to a different prison may not sue
for injunctive relief based on conditions afrfinement at the prison from which they were
transferred because their challenges are magied their transfer. See, e.qg., Dilley v. Gunn,
F.3d 1365, 1368 (9th Cir. 1995), and cases cited ther&n exception may be found if a claim
“capable of repetition, yet evading review,” defingenerally as “limited to extraordinary case
in which (1) the duration of the challenged actiotots short to be fully litigated before it cease
and (2) there is a reasonable expectation tleaplantiff will be subjected to the same action

again.” C.F. ex rel. Farnan v. Capistraswified Sch. Dist., 654 F.3d 975, 983 (9th Cir. 2011

(citations and internal quotation marks gmhctuation omitted), cert. denied, 132 S. Ct. 1566
(2012).
Plaintiff's allegations meeteither of these preconditiong fapplying an exception to thg

mootness doctrine. Plaintiff’'slagations do not explain how thamtisfer of prison officials Kile

13 See supra, at p. 2 (recountimgortion of the cots screening order pursuant to 28 U.S.C.
81915A, set forth in ECF No. 17 at 3).
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and Kirkland from HDSP to CSP-SAC perpetubtiefendant Davis’ altged retaliation against
plaintiff which, according to the FAC, was implemented only by HDSP inmates. Absent st
linkage, any newly alleged retatory conduct by Kile and Kirktad would give rise new claims
that must be separately grieveddeed, plaintiff's degations appear to support potentially ne
and independent claims against Kile and Kirklasee e.g. Pl. Supp. Stmt., ECF No. 41 at 2-3
seq. (alleging retaliatorgonduct by these officials “only aftéreported and complained about
Kirkland’s and Kile’'s reproadhg me”), apparently so pezived by plaintiff who sought
appropriately to separately grieve these matef3SP-SAC, see id. 40-25. Thus, these matte
appear to have no significant relationship to deéant Davis’ alleged conduct challenged in th
action. More importantly, platiff was transferred from GSSAC within two months and
remains incarcerated elsewhere.

For these reasons, the court fikat plaintiff's requests fanjunctive relief in this actior
were mooted by plaintiff's transfer from HD&#PJuly 2015, and hence away from the physic3
presence of defendant Davis and the it@®avith whom she allegedly cooperated.

Accordingly, this action should proceedly on plaintiff's pursuit of damages.

VI. Motion for Appointment of Counsel

While incarcerated at CSP-SAC, plaintiff sulied a request for appointment of couns
Plaintiff states that he isdigent, has only a tenth grade ealtion, and has no legal training.
Plaintiff avers that he has limited access to legal materials because the CSP-SAC library i
and the library provides servicesrtmre than 1000 prisoners. Pl#inasserts that this action is
meritorious and presents complegal issues that would be matectively addressed by lega
counsel, who could also more competently dfidiently conduct discovery and develop cruci
facts.

The United States Supreme Court has ruleddis#tict courts laclauthority to require

counsel to represent indigentgamers in 8§ 1983 cases. MallardJnited States Dist. Court, 49

U.S. 296, 298 (1989). In certain exceptionalumnstances, the district court may request the

voluntary assistance of counsel pursuant to 28 U.S.C. § 191)5(&¥frell v. Brewer, 935 F.2d

1015, 1017 (9th Cir. 1991); Wood v. Housewrid¥0 F.2d 1332, 1335-36 (9th Cir. 1990).
15
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The test for exceptional circumstances requirestiet to evaluate thglaintiff’s likelihood of
success on the merits and the ability of the plaitdgifirticulate his claimpro se in light of the

complexity of the legal is®s involved._See Wilbom Escalderon, 789 F.2d 1328, 1331 (9th

Cir. 1986); Weygandt v. Look, 718 F.2d 952, 954 ©ih 1983). Circumstances common to

most prisoners, such as lack of legal edooatnd limited law library access, do not establish

exceptional circumstances thabud warrant a request for volamy assistance of counsel. The

burden of demonstrating exceptional circumstans®n the plaintiff._Palmer v. Valdez, 560
F.3d 965, 970 (9th Cir. 2009).

In the present case, the court finds thatpifiihas not met his burden of demonstrating
exceptional circumstances supporting the appunt of counsel. The grounds asserted —
indigence, limited general education, no formghkletraining and limited access to the law library
— are factors shared by most prisoners. doee, plaintiff's pleadag and briefing to date

demonstrate that he is capableadiculating his claims pro splaintiff has also informed the

=

court that he assists other inmateshe preparation of their legalifigs. Finally, this case is no
sufficiently developed to cohale that plaintiff is likey to succeed on the merits.

For these reasons, plaintiff's motion for appoiant of counsel will be denied without
prejudice.

VII.  Conclusion

For the foregoing reasons, IT IS HERE ORDERED that plaintiff's motion for
appointment of counsel, ECF No. 42 denied without prejudice.

Further, IT IS HEREBY RECOMMENDED thaefendant’'s motion to dismiss, ECF Np.
33, be granted in part andrded in part, as follows:

1. Defendant’s motion to dismiss this actimsed on principles of res judicata should [be
denied.

2. Defendant’s motion to dismiss plaintiff'sachs for injunctive reéf should be granted.

3. This action should proceed on plaintiffgrsuit of damages premised on his First and

Eighth Amendment claims against defendant Davis.

These findings and recommendations are submitted to the United States District Judge
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assigned to this case, pursuanth® provisions of 28 U.S.C. § 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationsl’he parties are advised th
failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez v. $t, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 27, 2016 ; -
Mn——— M
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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